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The  volume  of  laws  quoted  as  the  "Revised  Stat- 
utes" refers  to  the  edition  prepared  in  1866  by  E. 

ESTABROOE. 

The  volume  of  laws  quoted  as  the  "  General  Stat- 
utes" refers  to  the  edition  prepared  in  1873  by  Guy 
A.  Brown. 

Acts  since  1878  are  cited  by  a  reference  to  the  ses- 
sion laws  of  the  years  in  which  they  were  passed. 


This  volume  contains  a  report  of  all  decisions  handed 
down  at  the  July  Term,  1879,  and  the  January  Term, 
1880,  prior  to  January  22,  not  previously  reported. 


The  syllabus  of  each  case  in  this  volume  was  pre- 
pared by  the  judge  writing  the  opinion,  in  accord- 
ance with  Rule  XIV. 


The  third  point  of  the  syllabus  in  Moore  v.  Kepner^  7 
Neb.,  291,  corrected  in  Lininger  v,  Raymond^  post  p. 
40.  The  rule  laid  down  in  Kittle  v.  DeLamaier,  8 
Neb.,  825,  as  stated  in  a  portion  of  the  fifth  point  in 
the  syllabus,  disapproved  in  Smith  v.  Columbus  State 
Bank,  post  p.  31.  The  dictum  of  Gantt,  J.,  in  A.  ^ 
N.  R.  R,  V.  JBaty,  6  Neb.,  45,  overruled  in  Graham  v. 
Kibbky  post  p.  186. 
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The  following  amendments  to  rules  of  the  supreme 
court  have  been  made  since  the  publication  of  the 
same  in  volume  5. 

Ahbndmbnt  to  Rule  L,  adopted  January  Tbbm,  1880. 

Rule  L 

The  regular  public  sessions  of  this  court  for  the  ar- 
gument of  causes  will  open  each  day  of  the  term  at 
8:80  o'clock  a.m.,  and  adjourn  at  1  o'clock  p.m.,  unless 
for  special  reasons  the  court  shall  from  time  to  time 
order.  The  residue  of  the  day  will  be  devoted  by  the 
court  to  the  consideration  of  matters  submitted. 

Amendment  to  Rule  Vli.,  adopted  October  Term, 

1878. 

Rule  VH 

In  all  cases  brought  into  the  court  upon  error  or  by 
appeal  the  plaintiff  in  error  or  the  appellant  shall,  at 
least  fifteen  days  prior  to  the  week  to  which  the  case 
shall  be  entered,  furnish  to  the  opposite  party  or  his 
attorney  of  record  a  printed  copy  of  his  brief  of  points 
and  authorities  relied  on;  and  within  ten  days  there- 
after the  defendant  in  error  or  appellee  shall  furnish 
the  plaintiff  with  a  printed  copy  of  his  brief  of  points 
and  authorities  relied  on;  and  each  party  shall,  before 
the  argument  of  the  cause,  file  with  the  clerk  of  this 
court  six  copies  of  his  brief  aforesaid,  one  for  each 
judge  of  the  court,  and  the  others  for  the  reporter; 
and  the  party  bringing  the  case  into  this  court  shall 
hold  the  aflS^rmative. 
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ARGUED  AND  DETERMINED 


IMTHK 


SUPREME  COURT  OF  NERRASKA. 


JULY  TERM,  1879. 


PRESENT: 

Hon.  SAMUEL  MAXWELL,  Cmai'  Jnsnoi. 
«     GEORGE  B.AAKE,)j^^^ 


U 


AMASA  COBB, 


State  Savings  Bank  op  Saint  Joseph,  Missouri,  plain- 
tiff IN  ERROB,  y.  Francis  Shaffer  and  Elias  S. 
Mters,  defendants  in  error. 

r 

1.  Fromissory  Notes:  altbbatioit.  Where  the  payee  in  a 
note  changed  it  from  $217.86  to  $208.12  and  transferred  it  be- 
fore maturity  to  an  Innocent  purchaser}  held^  that  the  altera- 
tion vitiated  the  note  and  there  could  be  no  recovery  thereon. 

NoTS. — An  alteration  is  an  act  done  upon  an  instrument  by  which 
its  meaning  or  language  is  changed.  Oliver  v.  Hawlet/y  6  Neb.,  489. 
The  court  should  determine  whether  the  alteration  is  material.  It 
is  not  a  question  for  the  jury.  Id,  Palmer  v.  Largent^  6  Neb.,  228. 
Where  an  alteration  was  made  in  the  date  of  a  note,  after  the  maker 
had  signed  it,  and  without  his  consent,  held^  that  he  was  discharged 
from  liability  thereon.     Brown  v.  Straw,  6  Neb.,  686. — Hep. 

8 


• 

■u-m 

/  ^    ■     I* .  f  '■ 

•<   ;;  .^"f; 

k 

'.  ■  -  ■  j;; 

\ 

:  V^''( 

■■•■^  ■■•.-. 

■■X 

# 

■  ;..-^.^ 

t 

^1 

■ "« 1  >.■ 

.    *<-:  ..*»  t 

».            ** 

1   .;•■'■ 

,•    1     '•  , 

■•■   -t 

'..  *  ■'*. 

t    ■> 

r< 

.  ■  .*  «•'. 

..^  •■  .'/'^ 

:•■;•■» 

1.   '^ 

'  ^  >-i>    . 

V   *■■> 

'           •-    '1 

\f^\  \ 

•  ^v.^? 

■■.•>'>■ 

.  -^  .,'-'■' 

•     ■      -x  Til 

^;  ."^ 

' 

,       •    .   4  >        ■ 

.  ■  V.Vf— , 

'.•'  .-^I 

i 

k               )♦  ■ .  -y  ; 

t 

—       •               • 

«.,         )-■)     , 

•  •      •■     I 

:•, '..""^A 

■;  •  .-'.  t  •  ', 

■    •■     ■■.•■;'.<  , 

-  '.    .     •:      -' 

<.  '■  ■.  J 

.'.■'.>■.•" 

.     ;    ',.£'■  • ' 

•^  • , 

•     ,.*'''' 

;;  \'^ 

:.  '•■■v::^'^ 

, 

^  .iL^t? 

*    / 

*      ^  ". 

$ 

■\  **'•■> 

.♦-/• 

1  ^^■■■'v- 

-  ■.■-s.-'f 

.'•.  >   > 

*  •"    r 

'•^    cVfcK    - 

9 

0 

1 

•  ■  ^ 

39 

589 

•.  •■ 

39 

896 

.*  ■'■'•^^ 

9 
44 

129      ^■-l 

44 

«»   .. 

> . 

*  _ 

•     .     J 

1 


I 


2    SUPREME  COURT  OF  NEBRASKA, 

SaviDj^s  Bank  y.  Shaffer. 

2.      :        :        BECOYXBY    OF    ORIGINAL     CONSIDERATION. 

Where  an  alteration  is  made  under  an  honest  mistake  of  right, 
and  not  fraudulently  and  with  a  view  to  obtain  'an  improper 
advantage,  a  recovery  may  be  had  upon  the  original  considera- 
tion of  the  note.  And  it  is  the  duty  of  the  court,  upon  payment 
of  costs,  to  permit  the  plaintiff  to  amend  his  petition  setting  up 
the  original  consideration. 

8.     :    :     ASSIGNMENT.     The  assignment  by  the  payee 

of  an  altered  note  transfers  to  the  assignee  all  the  rights  of  the 
assignor  to  the  original  consideration. 

Error  to  the  district  court  of  Richardson  county. 
Tried  below  before  Weaver,  J.  The  facts  of  the  case 
appear  in  the  opinion. 

Clarence  GiUespk  and  E.  W,  Ttwmas^  for  plaintiff'  in 
error,  cited  2  Parsons  Notes  and  Bills,  570,  571. 
Kountz  V.  Kennedy^  63  Penn.  State,  187,  Merrick  v. 
Bowry^  4  Ohio  State,  61,  and  authorities  cited  in  brief 
of  attorney  for  defendant,  on  page  68.  Nevin  v.  De 
Grandy  15  Mass.,  436.  Brown  v.  Straw ^  6  Neb.,  536. 
jfforst  V.  Wagner^  43  Iowa,  373.  McRaven  v.  Griskr^  53 
Miss.,  542,  '  Hervey  v,  Harvey^  15  Maine,  357.  Duker 
V.  FranZj  7  Bush,  273.  Jessup  v.  Dennisoriy  2  Disney, 
150.  Wheat  v.  Arnold,  36  Geo.,  479.  It  is  difficult  to 
see  how  an  alteration  favorable  to  the  defendant,  with- 
out fraud  or  improper  motive,  can  operate  as  a  satis- 
faction of  the  note.  It  is  clear  it  cannot  operate  to 
discharge  the  precedent  indebtedness,  and  consequently 
even  if  the  district  court  was  right  in  holding  that 
plaintiff  could  not  recover  on  the  note  as  originally 
made,  it  certainly  erred  in  not  permitting  a  recovery 
on  the  precedent  indebtedness.  Vogle  v.  Ripper ,  84 
m.,  100.  Krame  v.  Meyer,  32  Iowa,  566.  Matteson  v. 
Ellsworth,  33  Wis.,  488.  The  application  of  plaintiffs 
to  amend,  so  as  to  recover  on  the  original  considera- 
tion, under  the  most  narrow  and  rigorous  view  of  the 
case  should  have  been  allowed.     Gen.  Stat.,  sec.  144, 


JULY  TERM,  1879.  8 
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p.  546.     Johnson  v.  Johnson,  11  Mass.,  359.     JEhnerson 
V.  Providence  Hat  Co.,  12  Mass.,  237. 

A.  B.  Scottj  for  defendants  in  error,  cited  2  Daniel 
on  Negotiable  Instruments,  page  376.  Hewins  v.  Car- 
giUj  67  Maine,  554.  Wait  v.  JPomeroy,  20  Mich.,  428. 
Fay  V.  Smithy  1  Allen,  477.  Lewis  v.  Schenck,  18  New 
Jersey  Equity,  459.  Plaintiff's  remedy  is  against  the 
party  from  whom  he  took  the  altered  note  for  a  return 
of  the  consideration  given  therefor.  2  Daniel  Neg. 
Inst.,  343,  note  1.  To  insert  a  new  cause  of  action  is 
not  to  amend,  and  cannot  be  made  an  amendment  un- 
der the  code.  1  Nash  Pleading  and  Practice,  303. 
Johnson  v.  FilkiJigtoUy  39  Wis.,  62.  Bliss  on  Code 
Pleading,  429,  430.  Commissioners  of  Delaware  County 
V.  Andrews,  18  Ohio  State,  49. 

Maxwell,  Ch.  J. 

The  defendants  are  the  makers  of  a  promissory  note, 
of  which  the  following  is  a  copy : 

"$217.36.  Falls  City,  Neb.,  Sept  5, 1877. 

"Ninety  days  after  dat«,  we,  or  either  of  us,  prom- 
ise to  pay  C.  L.  Keim  or  order  two  hundred  and  sev- 
enteen -^10  0  dollars  for  value  received,  negotiable 
and  payable  without  defalcation  or  discount,  and  in- 
terest from  maturity  until  paid  at  the  rate  of  twelve 
per  cent  per  annum,  and  ten  per  cent  attorney's  fee  if 
collected  by  suit.     Payable  at  the  Falls  City  Bank, 

Falls  City,  Nebraska. 

"Francis  Shaffer. 

"Elias  S.  Myers." 

The  note  was  delivered  to  Keim,  who  before  the 
maturity  thereof,  without  the  consent  of  the  makers, 
changed  the  amount  of  the  note  from  $217.36  to  (208.12, 
and  transferred  the  same  by  indorsement  to  the  plain- 
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tiff,  who  brought  an  action  on  the  note  in  the  district 
court  of  Richardson  county.  On  the  trial  of  the  cause 
the  court  excluded  the  note  as  evidence  and  refused  to 
permit  an  amendment  of  the  petition  setting  up  the 
original  consideration  of  the  note. .  Judgment  having 
been  rendered  in  favor  of  the  defendants,  the  plaintiff 
brings  the  cause  into  this  court  by  petition  in  error. 

In  Brown  v.  Strdw,  6  Neb.,  586,  this  court  held  that 
the  alteration  of  a  promissory  note  in  any  material  part 
renders  it  invalid  as  against  a  party  not  consenting 
thereto,  even  in  the  hands  of  an  innocent  purchaser. 
The  reason  is,  that  the  agreement  is  not  the  one  into 
which  the  defendant  entered;  its  identity  is  changed 
and  another  is  substituted  without  his  consent.  And 
the  policy  of  the  law  is  to  permit  no  tampering  with 
written  instruments.  The  note,  therefore,  having  been 
changed  in  a  material  part,  without  the  consent  of  the 
makers,  is  void  in  whoseBoever  hands  it  may  after- 
wards  be  placed.  The  court  therefore  did  not  err  in 
excluding  the  note  as  evidence. 

Where,  however,  an  alteration  is  made  under  an 
honest  mistake  of  right,  and  not  fraudulently  and  with 
a  view  to  gain  an  improper  advantage,  a  recovery  may 
be  had  upon  the  original  consideration  of  the  note. 

In  Merrick  v,  Bawry  ^  SonSj  4  Ohio  State,  60,  the 
supreme  court  of  Ohio  held  that  a  recovery  upon  the 
original  consideration  could  be  had  in  such  cases,  and 
the  reasoning  of  the  court,  after  reviewing  the  author- 
ities, appears  to  be  unanswerable.  To  the  same  effect 
see  also  Mattesan  v.  JEllsworthj  88  Wis.,  488. 

Proof  of  the  original  consideration  could  only  be 
^ven  under  an  amended  petition  setting  up  such  con- 
sideration. Should  the  court  therefore  have  permit- 
ted such  amendment? 

Section  144  of  the  code  provides,  that  the  court 
may,  in  furtherance  of  justice,  permit  an  amendment 
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when  it  does  not  substantially  change  the  cause  of  ac- 
tion or  defense.  Gen.  Stat.,  546.  Does  the  proposed 
amendment  change  the  cause  of  action  ?  We  think 
not.  At  common  law,  a  plaintiff  set  up  his  cause  of 
action  in  several  counts,  as  for  goods  sold  and  deliv- 
ered, for  money  had  and  received,  on  an  account 
stated,  etc.,  because  the  power  of  the  court  to  grant 
an  amendment  of  the  pleadings  was  exceedingly  lim- 
ited. But  if  the  plaintiff  proved  his  cause  of  action 
under  any  one  of  the  counts  in* his  declaration,  he  was 
entitled  to  recover.  The  code  has  abolished  the  com- 
mon counts  so  far  as  the  statement  of  the  cause  of 
action  in  various  forms  is  concerned,  because  ample 
authority  is  given  to  the  courts  to  permit  amendments 
in  furtherance  of  justice.  But  will  it  be  supposed  that 
the  legislature  did  not  intend  the  code  to  have  as 
broad  an  application  in  the  amendment  of  plead- 
ings as  the  plaintiff  had  in  the  statement  of  his  case 
and  proof  at  common  law?  No  one  will  contend  that 
such  is  the  case. 

As,  in  this  case,  it  appears  that  the  alteration  was 
not  made  with  fraudulent  intent,  the  amendment 
sought,  as  it  did  not  materially  change  the  cause  of 
action,  should  have  been  allowed.  Such  amendments, 
however,  ordinarily  should  be  made  upon  terms  as  to 
payment  of  costs,  as  it  is  the  duty  of  the  plaintiff  to 
state  his  cause  of  action  correctly  in  the  first  instance. 

As  to  the  right  of  the  plaintiff  to  recover,  as  the 
assignee  of  Keim,  there  is  no  question.  Had  the  note 
been  valid,  the  plaintiff  would  have  taken  the  entire 
legal  title  to  the  same,  discharged  of  all  equities  be- 
tween the  original  parties,  and  the  assignment  trans- 
ferred to  the  plaintiff  all  the  interest  of  Keim  to  the 
original  consideration. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  permit  an  amend- 
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ment  of  the  petition,  setting  up  the  original  considera- 
tion of  thiB  note,  upon  the  payment  of  all  costs,  up  to 
the  time  leave  was  asked  to  file  the  amended  petition, 
except  costs  of  summons  and  service  thereof;  the 
costs  in  this  court  to  be  taxed  to  the  defendants. 


Judgment  acoordinglt. 


John  Brahmstadt  and  Henry  C.  Kleinschmidt,  a 

FIRM    DOING   BUSINESS   UNDER   THE   NAME    OP    BrAHM- 

STADT  &  Kleinschmidt,  and  Frederick  W.  Liedtkb, 

PLAINTIFFS    IN    ERROR,  V.  WiLLIAM   McWhIRTBR,  DE- 
FENDANT IN   ERROR. 

1.  Assignments.    An  assignment  for  the  benefit  of  creditorsi 

which  authorizes  the  assignee  to  *<  sell  and  dispose  of  the  prop- 
erty, and  generally  convert  the  same  into  money,  upon  such 
terms  and  conditions  as  in  his  judgment  may  appear  just  and 
for  the  interest  of  all  parties  interested,"  is  not  void  upon  its 
face. 

■ 

2.     .     An  assignment  for  the  benefit  of  all  creditors,  being 

as  between  them  just  and  equitable  in  its  nature,  will  not  be 
declared  void,  unless  it  is  clearly  so. 

g.     :     ABSiONEE.     The  clerk  of  a  district  court  may  act  as 

assignee,  and  his  approval  of  his  own  bond  does  not  render  his 
acts  void.  But  he  may  be  required  at  any  time  to  give  addi- 
tional security. 

Error  to  York  county  district  court,  where  the 
cause  was  tried  before  Post,  J.  The  opiaion  states 
the  case. 

France  ^  Sedgwicky  for  plaintifis  in  error,  cited  Tovmr 
send  V.  Steams^  32  N.  Y.,  209*  Gay  v.  BidweUy  7  Mich., 
619.  Norton  v.  Kearney,  10  Wis.,  448.  Hoffman  v. 
MackaU,  6  Ohio  St.,  124.     Sackett  v.  Mansfield,  26  111., 
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21.  Grover  v.  Wakeman^  11  "Wend.,  187.  OoverdaU  v. 
Wilder,  17  Pick.,  181.  Mann  v.  Witbecky  17  Barb.,  892, 
This  case  does  not  come  within  the  rule  laid  down  in 
McCleery  v.  AUen,  7  Neb.,  21.  In  this  case,  the  selling 
and  disposing  of  the  property  are  left  entirely  to  the 
discretion  of  the  assignee;  but  that  discretion  is  to  be 
exercised  within  legal  limits ;  and  the  law  implies  a 
restriction  not  inserted  in  express  words,  and  will  not 
defeat  an  instrument  by  inferring  that  the  assignor 
contemplated  an  illegal  act.  KeUogg  v.  Simison,  11 
K  Y.,  302.  Nye  v.  Van  Husan,  6  Mich.,  329.  Whip- 
pie  V.  Pope,  33  HI.,  834.  Higbi/  v.  Ayers,  14  Kas.,  881. 
Hoffman  v.  Mackall,  5  Ohio  St.,  124.  Whitney  v.  Krows, 
11  Barb.,  198.  Southworth  v.  Sheldon,  7  How.  Pr.,  414. 
Ang.  on  Assignments,  209,  215.  Burrill  on  Assign- 
ments (2d  ed.),  217,  220.  The  assignment  is  not  void 
because  the  assignee  was  clerk  of  the  district  court, 
and  as  such  clerk  filed  and  approved  the  bond  of  him- 
self and  sureties.  The  validity  of  the  assignment  * 
does  not  depend  upon  the  bond  of  the  assignee,  and 
the  assignment  is  valid,  even  if  the  assignee  should 
Ml  to  give  any  bond,  as  the  district  court  has  control 
of  the  assignee,  and  can  dismiss  him  from  the  trust  if 
he  refuse  to  give  a  bond  as  required  by  law;  and  to 
hold  this  assignment  void  would  be  to  give  the  credit- 
ors preference,  instead  of  preventing  such  preference. 
Session  Laws,  1877,  page  25.  Heckman  v.  Messinger, 
49  Pa.  St.,  465.  Beck  v.  Parker,  65  Pa.  St.,  265.  Price 
V.  Parker,  11  la.,  144. 

Scott  ^  Giffen,  for  defendant  in  error,  cited  2  Parsons 
on  Contracts,  505.  Hutchinson  v.  Lord,  1  Wis.,  849. 
Schufeldt  V.  Abernethy,  2  Duer,  533.  The  assignment 
in  this  case  clearly  gives  an  authority  to  sell  on  credit, 
for  it  gives  the  assignee  the  same  powers  of  disposition 
over  the  property  as  the  assignors.     A  sale  is  either 
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for  cash  or  upon  credit,  and  the  terms  of  a  sale  mean 
the  space  of  time  granted  the  dehtor  to  discharging 
his  obligation;  and  in  conveyances,  the  time  of  paying 
the  consideration.  Le  Hoy  v.  Beard,  8  How.,  461. 
Hutchinson  v.  Lordy  1  Wis.,  249.  Bov.  Diet.,  title 
"Terms."  The  assignment  is  void  also,  not  sim- 
ply because  the  clerk  filed  and  approved  the  bond  of 
himself  and  sureties,  but  because  the  assignee  is  clerk 
of  the  district  court.  The  two  positions  of  assignee 
and  clerk  of  the  court  are  so  far  inconsistent  with  each 
other,  that  it  is  against  the  policy  of  the  law  that 
the  clerk  should  act  in  such  capacity ;  and  under  the 
law  of  1877  he  would  frequently  have  to  issue  process 
against  himself,  and  perform  many  other  acts  where 
the  two  positions  would  be  directly  opposite.  Laws, 
1877,  p.  24,  sees.  8,  10,  15,  and  18. 

Maxwell,  Ch.  J. 

The  plaintiiFs  were  a  firm  doing  business  at  York, 
in  this  state,  and  being  unable  to  pay  their  debts  in 
full,  made  an  assignment  for  the  benefit  of  their  cred- 
itors to  Frederick  W.  Liedtke,  clerk  of  the  district 
court  of  York  county.  The  defendant,  who  was  a 
creditor  of  the  plaintifis,  commenced  an  action  against 
them  by  attachment,  in  the  county  court  of  York 
county.  The  county  court  sustained  the  attachment, 
which  judgment  was  affirmed  by  the  district  court. 
The  plaintifis  bring  the  cause  into  this  court  by  peti- 
tion in  error. 

But  two  questions  are  involved  in  the  case :  Firsts 
Is  the  assignment  void  on  its  face  as  to  creditors? 
Second,  Can  the  clerk  of  a  district  court  act  as  assignee? 

The  deed  of  assignment  redtes  that:  "Whereas  the 
said  co-partnership  is  justly  indebted  in  sundry  con- 
siderable sums  of  money,  and  has  become  unable  to 
pay  and  discharge  the  same  with  punctuality  or  in  full, 
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and  the  said  parties  being  desirous  of  making  a  fair 
and  equitable  distribution  of  all  their  property  and  ef- 
fects among  their  creditors,  now  therefore,"  etc.  The 
assignment  also  contains  this  provision:  "The  said 
party  of  the  second  part  (the  assignee)  shall  take  pos- 
session of  all  and  singular  the  lands,  tenements,  and 
hereditaments,  property,  judgments,  and  effects  hereby 
assigned,  and  sell  and  dispose  of  the  same,  and  gene- 
rally convert  the  same  into  money  upon  such  terms 
and  conditions  as  in  his  judgment  may  appear  just  and 
for  the  interest  of  all  parties  concerned." 

It  is  claimed  that  this  provision  renders  the  instru- 
ment void  on  its  face.  It  will  be  perceived  that  the  au- 
thority is  to  convert  the  property  into  money ^not  to  sell 
upon  credit.  The  words  "  terms  and  conditions,"  taken 
by  themselves,  might  imply  an  authority  to  sell  on 
credit,  but  construing  the  entire  instrument,  it  is  clear 
that  no  such  power  was  intended. 

In  McCleery  v.  Allen,  7  Neb.,  22,  the  assignment,  after 
providing  for  a  sale  for  cash,  contained  these  words: 
"  And  to  dispose  of  the  same  in  any  manner  whatso- 
ever as  freely  and  lawfully  as  the  assignor  could  do 
himself,  which  the  said  party  of  the  second  part,  trus- 
tee as  aforesaid,  may  deem  advisable  to  do,  tending  in 
his  opinion  to  convert  the  same  intp  money  for  the 
benefit  of  all  interested."  It  was  held  that  this  was 
authority  not  only  to  sell  on  credit,  but  to  exchange 
the  property  assigned  for  notes,  bonds,  mortgages,  or 
other  forms  of  indebtedness,  and  the  assignment  was 
held  to  be  void  on  its  face.  And  we  adhere  to  that 
decision.  The  reason  is,  the  terms  of  an  assignment 
cannot  extend  the  time  of  credit  between  debtor  and 
creditor.  The  creditor  whose  debt  is  due  cannot  be 
compelled  by  the  terms  of  the  assignment  to  wait  un- 
til such  time  as  the  trustee  sees  fit  before  the  property 
is  applied  to  the  payment  of  his  debt.     And  if  by  its 
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terms  such  power  is  given,  the  instrument  will  be  void 
upon  its  face  as  tending  to  "hinder  and  delay"  cred- 
itors. That  the  property  cannot  be  applied  at  once  to 
the  payment  of  the  debts  will  not  invalidate  the  instru- 
ment, if  the  delay  is  such  as  necessarily  results  from  a 
reasonable  exercise  of  the  power  given  to  the  trustee, 
and  is  not  the  result  of  the  conditions  of  the  instru- 
ment. 

In  Keep  v.  Sanderson^  2  Wis.,  42,  and  S.  C,  12  Id., 
891,  it  was  held  that  a  provision  similar  to  the  one 
cited  above  was  authority  to  sell  on  credit,  and  it  was 
void  as  to  creditors. 

Those  cases  were  cited  in  the  case  of  McCleery  v,  AUen^ 
7  Neb.,  24,  not  as  an  indorsement  of  the  doctrine,  but 
to  show  the  extent  to  which  the  courts  of  the  several 
states  had  gone  in  holding  an  assignment  void  on  its 
face.  Such  words,  in  our  opinion,  do  not  necessarily 
give  the  trustee  the  power  to  sell  on  credit,  and  an  as- 
signment for  the  benefit  of  all  the  creditors  of  a  debtor 
will  not  be  declared  void  on  its  face,  unless  it  is  clearly 
so. 

In  the  vicissitudes  of  business,  when  a  debtor  finds 
that  he  is  unable  to  pay  all  his  debts  and  makes  an  as- 
signment for  the  benefit  of  all  his  creditors,  all  that  the 
law  requires  is  a  faithful  application  of  the  property  to 
the  payment  of  the  debts  without  unreasonable  delay. 

As  to  the  objection  that  the  assignee  being  clerk  of 
the  district  court,  and  could  not  therefore  approve  his 
own  bond,  it  is  at  most  a  mere  irregularity,  and  does 
not  render  the  assignment  void  on  its  face.  The  bond 
is  sufiicient  in  form  and  amount  and  is  signed  by  a 
large  number  of  persons  as  sureties,  and  there  is  no 
objection  made  that  it  is  not  sufficient.  And  the  trus- 
tee  may  at  any  time,  when  thought  necessary,  be  re- 
quired to  give  an  additional  bond. 

So  far  as  appears,  the  trustee  was  endeavoring  faith- 
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fully  to  carry  out  the  trust  at  the  time  the  action  was 

instituted,  and  being  for  the  benefit  of  all  the  creditors 

of  the  assignors  the  assignment  is  favored  in  law.    The 

judgment  of  the  district  court  is  reversed  and  the  cause 

dismissed. 

Judgment  ACCORDiNaLT. 


Jahss  M.  Aemstrono,  appelleb,  v.  Daniel  Freeman 
AND  Agnes  S.  Freeman,  appellants. 

1.  Practice  in  Supreme  Court:    rbvixw  of  qitestions  ot 

PACT.  It  is  a  rule  of  this  court  that  the  findings  of  inferior 
tribunals  upon  questions  of  fact  will  not  be  interfered  with  un* 
less  found  to  be  clearly  against  the  weight  of  evidence.  And 
this  rule  applies  to  all  cases,  whether  they  come  here  by  peti- 
tion in  error  or  on  appeal. 

2.  Usury.    A.  being  the  owner  of  an  undivided  half  of  certain 

premises,  conveyed  his  interest  to  F.  for  the  agreed  price  of 
$360,  for  which  F.  gave  his  note  secured  by  mortgage  on  the 
land.  In  anticipation  of  this  trade  A.  arranged  with  the  plain- 
tiff to  sell  him  the  note  and  security  for  $275  cash  in  hand.  To 
save  the  trouble  of  transferring  the  note  and  security,  A.  re- 
quested F.  to  make  them  directly  to  the  plaintiff,  which  was 
done.  In  an  action  against  F.  to  foreclose  the  mortgage,  held, 
that  the  transaction  was  not  usurious,  the  evidence  showing  it 
to  have  been  a  bona  fide  purchase  of  security,  and  not  a  con- 
trivance by  the  plaintiff  to  evade  the  usury  laws. 

W.  H.  Ashby  and  Daniel  Freeman  were  owners  in 
fee  simple  of  a  certain  lot  in  the  city  of  Beatrice,  Gage 

Note. — Cases  involving  questions  of  usury  decided  in  this  court 
are  Sands  v.  Smith,  1  Keb.,  108.  Philo  v,  Butterfield,  8  Neb.,  259. 
Richards  v.  Kountze,  4  Neb.,  206.  Cheney  v.  White,  5  Neb.,  261. 
Cheney  «.  Woodruff,  6  Neb.,  161.  Keim  ^  Co.  v.  Avery,  7  Neb.,  64. 
JUneoln  B.  ^  S.  Assn.  v.  Oraham,  7  Neb.,  173.  Cheney  v.  Eberhardt^ 
8  Neb.,  428.  Rosa  v.  Daggett,  8  Neb.,  48.  Bee  also  Woriendyke  v. 
Meehan,post  Surety  on  note  may  plead  usury  as  a  defense.  Keim  ^ 
Oo.  V.  Avery,  7  Neb.,  64.-^Bbp. 
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r^  '  county.     Ashby  conveyed  his  undivided  half  to  Free- 

man for  an  agreed  price  of  (350,  and  in  payment  there- 
for Freeman  gave  his  note,  secured  by  a  mortgage  on 
the  lot,  signed  by  himself  and  wife  Ashby  having  ar- 
ranged with  Armstrong  to  sell  him  the  note  and  se- 
curity for  $275  cash  in  band,  had  the  note  and  mort- 
gage made  directly  to  Armstrong,  who  brought  suit 
in  the  district  court  to  foreclose  the  same.  In  their 
answer  to  the  petition  of  the  plaintiff,  the  defendants 
alleged  that  the  said  note,  with  the  mortgage  to  secure 
the  same,  was  given  by  the  defendants  to  the  plaintiff 
for  the  loan  of  $350,  for  two  years,  and  that  the  sum 
of  $75  was  reserved  by  plaintiff,  and  taken  out  of  said 
loan  of  $350  as  illegal  and  usurious  interest,  and  the 
said  note  was  drawn  for  the  full  sum  of  $350,  with  12 
per  cent  interest  thereon  from  the  date  of  said  note, 
and  that  the  amount  actually  received  by  defendant  on 
said  loan,  for  which  said  note  was  given,  was  the  sum 

''  of  $275,  and  no  more;  that  there  was  due  from  defend- 

ants to  plaintiff'  on  said  note  only  the  sum  of  $275,  with- 

-  out  interest.     The  plaintiff  for  a  reply  denied  each  and 

every  allegation  of  defendants'  answer.     The  case  was 

.  ;  tried  to  the  court.  Weaver,  J.,  and  the  court  found 

f  generally  for  the  plaintiff,  and  that  the  full  amount 

claimed  in  plaintiff^s  petition  was  due  from  defendants 
to  plaintiff,  and  a  decree  of  foreclosure  was  rendered 
accordingly,  and  the  plaintiff  recovered  his  costs.  To 
which  finding  and  decree  the  defendants  excepted,  and 
from  which  they  appeal  to  this  court. 

Colby  ^  HazltUy  for  appellants. 

The  transfer  of  interest  of  Ashby  to  Freeman  in  the 
mortgaged  premises  could  be  considered  in  no  other 
light  than  as  a  shift  to  evade  the  statute.  Such  at- 
tempted shifts  and  devices,  when  they  have  been  brought 
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before  the  courts  have  been  universally  held  to  be  usu- 
rious. Richards  v.  Kountze,  4  Neb.,  205.  Cheney  v. 
White,  5  Neb.,  261.  Chmei/  v.  Woodruff,  6  Neb.,  151. 
Lowe  V.  Waller y  2  Doug.,  786.  JRuffin  v.  Armstrong,  2 
Hawks,  411.  JRose  v.  Dixon,  7  Johns.,  196.  Seymour 
V.  Strang,  4  Hill,  255.  Shanks  v.  Kennedy,  1  A.  K. 
Marsh.,  65.  Schemerhom  v.  TaUmxin,  14  Nev^^Tork,  98. 
Griffin  v.  New  Jersey  Oil  Go.,  8  Stockton,  49.  Mitchell 
V.  Preston,  5  Day,  100.  Pratt  v.  Adams,  7  Paige  Ch., 
615-  Torrey  v.  Grant,  10  Smedes  &  Marshalls'  Reports, 
89. 

The  evidence  shows  that  Armstrong  was  in  the 
money  loaning  business,  and  that  Freeman,  who  was 
represented  by  Ashby  in  the  transaction,  was  hard  up 
and  wanted  to  borrow,  and  the  only  object  he  had  in 
the  transaction  was  to  obtain  the  money.  Armstrong 
did  nothing  in  the  transaction  but  advance  $275,  and 
take  Freeman's  note  for  $850  with  12  per  cent  interest 
from  date.  He  made  no  purchase,  sale,  trade,  barter, 
or  bargain — incurred  no  risk,  and  assumed  no  obliga- 
tion. 

Hardy  ^  Sabin,  for  appellee. 

Was  there  usury  in  the  note  and  mortgage?  "  To 
constitute  usury  there  must  be  a  loan,  or  a  good  con- 
sideration for  the  forbearance  of  a  loan  in  contempla- 
tion by  the  parties — ^it  must  be  an  original  contract." 
Nebraska  Digest,  page  272.  NichoUs  v.  Fearson,  7  Pe- 
ters, 108.  McGiU  V.  Ware,  4  Scam.,  24.  Richards  v. 
Koufitze,  4  Neb.,  205.  In  cases  cited  by  defendant  in 
5  Nebraska,  261,  and  6  Nebraska,  151,  no  such  ques- 
tion was  considered  as  is  by  this  case  presented.  There 
the  plaintiff  sent  his  money  to  an  agent  to  loan,  and 
the  agent  exacted  and  took  from  the  borrower  a  com- 
mission out  of  the  money  loaned  over  and  above  law- 
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ful  interest  This  was  properly  held  to  be  usury. 
These  eases  do  not  apply  to  the  suit  at  bar,  in  which 
the  defendant  borrowed  no  money,  nor  paid,  nor  is  re- 
quired to  pay,  any  bonus,  and  only  to  pay  for  the  land 
he  bought.  We  fail  to  see  any  authority  cited  by  de- 
fendant that  tends  to  show  such  a  state  of  facts  usuri- 
ous. We  deem  this  largely  a  question  of  fact,  and  that 
the  law  of  usury  is  well  settled.  Usury  is  a  defense  in 
^f  part,  and  must  be  proved.     The  onus  probandi  is  upon 

the  party  pleading  it. 


Lake,  J. 


r^'^  '  The  only  defense  made  in  the  court  below  wfts  that 

i*^^  V '^  of  usury,  and  this  was  not  sustained.     The  propriety 

V  of  this  decree  seems  to  depend  solely  upon  questions 

/  ;  of  fact,  which,  although  there  were  no  special  findings, 

:-  it  is  fairly  presumable  were  passed  upon  by  the  district 

court. 

It  is  a  rule  of  this  court  that  the  findings  of  inferior 

-; ,  tribunals  upon  questions  purely  of  fact  will  not  be  inter- 

'f ,,  fered  with,  unless  found  to  be  clearly  against  the  weight 

.  of  evidence.   And  this  rule  applies  to  all  cases,  whether 

^^'  they  come  here  by  petition  in  error  or  on  appeal. 

•     ^  The  evidence  up6n  the  question  of  usury  is  not  very 

conflicting,  and  we  think  not  only  supports  the  conclu- 
sion of  the  district  court,  but  would  hardly  warrant 
•    any  other.     By  it  the  following  facts  appear  to  be  very 
clearly  established : 

Fir  si.  That  the  defendant  Freeman  and  W.  H.  Ashby 
were  equal  joint  owners  of  the  premises  upon  which 
the  mortgage  was  subsequently  given. 

Second.  That  Ashby  being  desirous  of  converting  his 
share  into  money  ofiered  to  sell  it  for  $350.  Freeman 
became  the  purchaser  at  that  price,  for  which  he  gave 
the  note  and  mortgage  now  in  controversy. 
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Third,  That  during  the  negotiations  resulting  in  this 
sale,  Ashby  arranged  with  Armstrong  to  sell  him  the 
note  and  mortgage,  if  he  obtained  them,  for  $275  cash 
in  hand. 

Fourth.  At  the  request  of  Ashby,  and  to  save  the 
trouble  of  transferring  them,  the  note  and  mortgage 
were  made  directly  to  Armstrong,  from  whom  Ashby 
then  received  the  price  which  he  had  agreed  to  take 
for  them. 

These  appear  to  be  the  material  facts  brought  out 
by  the  testimony,  and  we  see  nothing  in  them  from 
which  the  vice  of  usury  can  be  legally  inferred.  There 
is  no  testimony  to  show  that  the  sale  of  these  premises 
was  a  mere  device  to  evade  the  law,  or  that  it  was  any 
other  than  bona  fide.  Ashby  fixed  upon  a  price  for  his 
interest  in  the  land  which,  for  aught  that  is  shown,  was 
reasonable,  and  Freeman  agreed  to  give  it,  executing 
his  note  and  mortgage  therefor.  This  consideration 
belonged  to  Ashby,  and  he  was  at  liberty  to  dispose  of 
it  as  he  pleased.  He  could  retain,  sell,  or  give  it  away. 
That  he  chose  to  sell  it  at  a  discount,  which  he  had  a 
perfect  right  to  do,  is  no  concern  of  Freeman.  It  is 
not  shown  that  A.rmstrong  had  anything  whatever  to 
do  with  fixing  the  price  which  Freeman  agreed  to  give 
Ashby  for  the  land,  or  that  he  took  any  part  in  the 
trade  between  them. 

Under  the  circumstances  of  this  case  we  think  Arm- 
strong occupies  the  place  of  a  purchaser  of  securities 
in  the  market,  wherein,  whatever  may  be  the  rate  of 
discount,  he  cannot  be  subjected  to  the  penalties 
against  usury  so  long  as  he  has  not  participated  in  any 
contrivance  to  evade  the  statute. 

Such  being  the  views  of  this  court  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


1 


•rfV. 


■«:'• 


'    '.     ^ 

»>\  •  -! 
'»  ••■  I 


.  ■•«. 


0 

'«► 

42 

040' 

• 

16 

4» 

681 

M 

tfS 

-A 


M*I 


l^,*» 


■A/ 


»( 


:   .  V 


L-  • 


\ 


16   SUPREME  COURT  OF  NEBRASKA, 

May  T.  May. 

Hattib  Mat,  plaintiff  in  brror,  v.  John  Mat, 

befbndant  in  brror. 

Husband  and  Wife:    their  poweks  to  coktract  one  with 

THE  other:  their  right  to  SUE  IK  THE  COURTS  OF  THIS 
STATE  TOR  THE   ENFORCEMENT  OF  SUCH  CONTRACT.      J.  M.  and 

H.  M.  are  husband  and  wife  and  living  together  in  that  rela- 
tion. J.  M.  made  and  delivered  hie  promissory  note  for  value 
in  the  sum  of  $1,000,  to  one  K.,  who  endorsed  and  delivered  the 
same  for  value  to  H.  H.  The  said  J.  M.  also  made  and  deliv- 
ered for  value  his  other  promissory  note  to  H.  M.  for  $728.81. 
Both  of  said  notes  were  made  and  delivered  and  suit  brought 
thereon  by  H.  M.  against  J.  M.  while  they  were  married  and 
living  together  as  husband  and  wife.  Held^  That  the  said  notes 
were  valid  and  binding  contracts  in  the  hands  of  H.  M.  against 
J.  M.,  that  suit  was  properly  brought  thereon  by  her  in 
her  own  name,  and  that  the  demurrer  of  the  said  H.  M.  to  the 
answer  of  J.  M.  in  the  district  court,  setting  up  the  marriage  of 
the  parties  in  the  nature  of  a  plea  in  abatement,  should  have 
been  sustained. 

This  was  an  action  brought  by  Hattie  May  in  the 
district  court  for  Richardson  county  upon  two  promis- 
sory notes  executed  by  John  May,  the  first  for  $1,000 
to  one  Eooken,  and  by  him  assigned  to  the  plainti^, 
and  the  second  for  $728.81  directly  to  the  plaintift*. 
Plaintiff  and  defendant  were  husband  and  wife,  and 
the  notes  sued  on  were  made  and  delivered  and  suit 
brought  thereon  while  they  occupied  that  relation. 
The  defense  set  up  in  the  answer  was  that  said  plain- 
tiff, Hattie,  was  the  wife  of  said  defendant,  John,  and 
to  this  answer  a  demurrer  was  filed,  and,  upon  argu- 
ment before  Wbaver,  J.,  overruled.  Plaintift' excepted 
and  brought  the  cause  to  this  court  by  petition  in  error. 

Schoenfieit  ^  Thomas^  for  plaintiff  in  error. 

The  common  law  rule  has  been  changed  by  statute, 
in  Nebraska.     With  us  a  marriage  does  not  operate  as 
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a  gift  to  the  husband  of  the  wife's  property,  and  he  is 
not  responsible  for  her  debts  contracted  before  the 
marriage.  After  marriage  she  continues  to  own  her 
property  and  she  may  sue  and  be  sued  in  the  same 
manner  as  if  she  were  not  married.  All  of  the  reasons 
of  the  common  law  rules  having  ceased  to  exist,  the 
rules  themselves  are  no  longer  operative.  Gen.  Stat., 
•466.  Laws  1875,  88.  Laws  1877,  33.  Webster  v.  Welh 
teVj  58  Maine,  139.  Going  v.  OmSy  8  Kan.,  85.  Faddis 
V.  Woolomes,  10  Kan.,  56.  Jones  v.  Jones^  19  Iowa,  236. 
Logan  v.  Hilly  Id.,  491.  Butler  i\  Butler,  8  Cent.  Law 
Jour.,  296.  Wilson  v.  Wilson,  36  Cal.,  447.  Simmons 
V.  Thomas,  43  Miss.,  31.  Wright  v.  Wright,  54  New  York, 
437.  Pomeroy  on  Remedies,  sec.  240.  See  also  Albee 
V.  Cole,  39  Vermont,  319.  Huber  v.  Hvber,  10  Ohio, 
871. 

J.  D.  Oilman,  for  defendant  in  error. 

At  common  law  husband  and  wife  could  not  enter 
into  contracts  between  themselves,  and  had  no  capacity 
to  sue  each  other  at  law,  and  were  regarded  as  one 
person.  This  we  claim  is  still  the  law  in  this  state, 
notwithstanding  the  statute  enlarging  the  right  of  the 
wife.  The  rights  of  the  wife  are  enlarged  only  as  to 
third  parties,  and  the  relationship  between  husband 
and  wife  is  not  affected  or  disturbed.  Avltman,  Taylor 
^  Co.  V.  Obermeyer,  6  Neb.,  261.  Fowler  v.  Trebein,  16 
Ohio  State,  493.  Wallingsford  v.  AUen,  10  Peters,  583. 
Reeves  Domestic  Relations,  89.  Jackson  v.  Parke,  10 
Cush.,  550.  Plaintiff  must  seek  her  remedy  in  a  court 
of  equity.  Lamaster  v.  Scofield,  5  Neb.,  148.  Turner 
r.  Althaus,  6  Neb.,  54.  It  must  appear  from  the  record 
that  the  notes  sued  upon  were  the  sole  and  separate 
property  of  plaintiff  before  marriage,  or  come  to  her 
from  the  rents  or  profits  of  such  property,  or  from  some 
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other  source  except  her  husband.  This  must  be  shovC'n 
by  the  record  before  she  could  sue,  even  with  such 
construction.  This  does  not  appear,  and  so  far  as  the 
record  discloses,  she  has  no  separate  property,  and  did 
not  have  at  the  time  of  the  marriage.  Davis  v.  First 
National  Bank  of  Cheyenne^  5  Neb.,  242.  Perry  on 
Trusts,  sec.  32. 

Cobb,  J, 

Although  there  is  but  one  practical  question  pre- 
sented by  the  record  in  this  case,  yet  it  will  perhaps 
be  found  more  convenient,  for  the  purpose  of  its  proper 
consideration,  to  divide  it  into  two  at  the  outset. 

First  Does  the  making  and  delivery  of  a  promissory 
note  by  a  married  man  to  his  wife  for  a  valuable  con- 
sideration constitute  a  valid  and  binding  contract? 

Second,  Can  a  married  woman  while  living  with  her 
husband  maintain  an  action  against  him  on  a  promis- 
sory note  made  and  delivered  by  him  to  her  since  the 
marriage? 

It  will  be  readily  conceded  that  unless  we  find  au- 
thority for  an  affirmative  answer  to  these  questions  in 
our  statutes  they  must  both  be  answered  in  the  nega- 
tive. The  sections  of  our  statute  applicable  to  the  first 
branch  of  our  inquiry  are  as  follows : 

Section  1.  The  property,  real  and  personal,  which 
any  woman  in  this  state  may  own  at  the  time  of  her 
marriage,  and  the  rents,  issues,  profits,  or  proceeds 
thereof,  and  any  real,  personal,  or  mixed  property 
which  shall  come  to  her  by  descent,  devise,  or  bequest, 
or  the  gift  of  any  person  except  her  husband,  or  she 
shall  acquire  by  purchase  or  otherwise,  shall  remain 
her  sole  and  separate  property,  notwithstanding  her 
marriage,  and  not  be  subject  to  the  disposal  of  her 
husband  or  liable  for  his  debts.     [Laws  1875,  p.  88.] 
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Sbc.  2.  A  married  woman,  while  the  marriage  rela- 
tion exists,  may  bargain,  sell,  and  convey  her  real  and 
pereonal  property,  and  enter  into  any  contract  in  ref- 
erence to  the  same  in  the  same  manner,  to  the  same 
extent,  and  with  like  effect  as  a  married  man  may  in 
relation  to  his  real  and  personal  property. 

Sec.  3.  A  woman  may,  while  married,  sue  and  be 
sued  in  the  same  manner  as  if  she  were  unmarried. 

Sec.  4.  Any  married  woman  may  carry  on  trade  or 
business  and  perform  any  labor  or  service  on  her  sole 
and  separate  account;  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor,  or  services  shall 
be  her  sole  and  separate  property,  and  may  be  used  and 
invested  by  her  in  her  own  name.     [Gen.  Stat,  466.] 

This  statute  defining  the  rights  of  married  women 
contains  but  one  allusion  to,  or  exception  of,  her  hus- 
band. Property,  the  gift  of  her  husband,  may  not  re- 
main her  sole  and  separate  property,  not  subject  to  the 
disposal  of  her  husband  or  liable  for  his  debts.  In  re- 
spect to  property  acquired  by  her  in  any  other  manner 
than  by  gift  from  him,  the  husband  stands  in  the  same 
relation  to  her  as  all  the  rest  of  the  world.  In  the 
grant  of  general  power  (if  I  may  use  the  language)  to 
her  to  "bargain,  sell,  and  convey  her  real  and  personal 
property,  and  enter  into  any  contract  in  reference  to 
it,"  to  "sue  and  be  sued,"  to  "carry  on  trade  or  busi- 
ness and  perform  any  labor  or  service  on  her  sole  and 
separate  account,"  and  to  use  and  invest  her  earnings 
in  her  own  name,  contracts  with  her  husband  are  not 
excepted. 

The  provisions  of  the  statute  of  Maine  on  this  sub- 
ject are  as  follows : 

"  Section  1.  A  married  woman  of  any  age  may 
own  in  her  own  right  real  and  personal  estate  ac- 
quired by  descent,  gift,^or  purchase ;  and  may  manage, 
sell,  convey,  and  devise  the  same  by  will,  without  the 
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joinder  or  assent  of  her  husband;  but  real  estate  di- 
rectly or  indirectly  conveyed  to  her  by  her  husband,  or 
f<\  paid  for  by  him,  or  given  or  devised  to  her  by  his  rel- 

atives, cannot  be  conveyed  by  her  without  the  joinder 
of  her  husband  in  such  conveyance;  except  real  estate 
conveyed  to  her  as  security  or  in  payment  of  a  bona  fide 
debt  actually  due  from  her  to  her  husband.  When 
payment  was  paid  for  property  conveyed  to  her  from 
the  property  of  her  husband,  or  it  was  conveyed  by 
him  to  her  without  a  valuable  consideration  made 
therefor,  it  may  be  taken  as  the  property  of  her  husband 
to  pay  his  debts  contracted  before  such  purchase." 

"  Sbo.  2.  A  woman  having  property  is  not  deprived 
of  any  part  of  it  by  her  marriage,  since  the  act  ap- 
proved March  22,  1844,  was  in  force;  and  a  husband 
by  marriage,  since  that  time,  acquires  no  right  to  any 
property  of  his  wife.  *  *  A  married  woman 
mav  release  to  her  husband  the  riffht  to  control  her 
property,  or  any  part  of  it,  and  to  dispose  of  the  in- 
come thereof  for  their  mutual  benefit,  and  may  in 
writing  revoke  the  same." 

"  Sec.  3.  She  may  receive  the  wages  of  her  person- 
able labor  not  performed  for  her  own  family,  maintain 
action  therefor  in  her  own  name,  and  hold  them  in  her 
own  right  against  her  husband  or  any  other  person." 
Revised  Statutes  of  Maine,  1871,  p.  491. 

Under  this  statute  the  case  of  Webster  v.  Webster^  58 
Maine,  189,  was  commenced  and  decided.  That  was 
an  action  on  a  note  made  and  delivered  by  the  defend- 
ant to  the  plaintifi' Jan.  22,  1861  (the  above  statute  be- 
ing then  in  force),  and  they  being  then  married  (at  the 
date  of  the  note)  and  living  together  as  husband  and 
wife.  At  the  October  term,  1869,  they  were  divorced 
a  vinculo.  Afterwards  she  brought  the  suit  on  the  said 
note,  and  had  judgment  at  the  superior  court  On  er- 
ror to  the  supreme  court  it  was  held,  that  while  for 


r 


JULY  TERM,  1879.  21 

May  V.  May. 

purely  technical  reasons  she  could  not  have  maintained 
the  suit  until  after  the  divorce  or  the  termination  of 
the  marriage  relation  in  some  other  way,  yet  that  the 
giving  of  the  note  created  a  valid  contract  between 
the  parties,  and  that  the  defense  of  marriage  (which  was 
urged  and  relied  upon  by  plaintiff  in  error)  was  purely 
technical.  It  continues  only  while  that  relation  con- 
tinues, and  ceases  with  its  termination.  The  judgment 
was  affirmed. 

The  statute  of  Kansas  in  relation  to  the  rights  of 
married  women  is  identical  with  our  own.  Under  its 
provisions  the  supreme  court  of  that  state  has  held,  in 
a  case  where  a  married  woman  living  with  her  husband 
bought  a  horse  from  him  and  paid  him  for  it  out  of 
her  separate  money — how  or  when  acquired  by  her  is 
not  stated — ^which  horse  was  soon  afterwards  levied  upon 
by  a  constable  by  virtue  of  an  execution  against  the 
husband,  that  she  could  maintain  replevin  against  the 
constable  for  the  horse.  Thus  necessarily  holding  that 
the  husband  and  wife,  while  living  together  in  that  re- 
lation, were  competent  to  make  legal  and  binding  con- 
tracts with  each  other,  so  as  to  pass  the  title  of  prop- 
erty ex  vi  termini.  Going  v.  OmSy  8  Kansas,  85,  which 
case  has  been  followed  by  later  cases  in  that  state. 

In  the  state  of  Iowa,  under  a  statute  somewhat  dif- 
ferent from  ours,  though  not  different  in  principle,  it 
was  held  in  a  case  where,  during  the  marriage  relation, 
the  husband  borrowed  money  from  his  wife  and  gave 
her  his  note  for  it,  that  the  same  was  a  valid  and  bind- 
ing contract,  and  that  he  being  deceased  she  could 
maintain  suit  thereon  against  his  administrator.  Lo- 
gan V.  Hall,  19  Iowa,  491. 

As  long  ago  as  1841  it  was  held  by  the  supreme 
court  of  Ohio  that  a  note  given  by  a  husband  to  his 
wife  for  a  loan  of  money  by  her  to  him,  out  of  a  dower 
interest  received  by  her  from  the  estate  of  a  former 
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husband,  created  a  legal  obligation  which — ^the  maker 
of  the  note  having  deceased — ^would  be  enforced  against 
his  administrator.  HvJber  v,  Huberts  Administrator ^  10 
Ohio,  371,  which  case  was  followed  in  1857  in  Wood  v. 
Warden,  20  Ohio,  518. 

In  none  of  the  above  mentioned  states  has  the  legis- 
lature passed  any  act  which  in  terms  changes  the  com- 
mon law  in  regard  to  the  nature  and  character  of  the 
marriage  relation  or  the  unity  of  the  persons  of  hus- 
band and  wife,  and  the  above  cases  must  of  necessity 
have  gone  upon  the  theory  that  the  statutes  of  the  said 
states  respectively  defining  the  rights  of  women  in  the 
marriage  relation  in  respect  to  the  ownership,  control, 
and  disposition  of  property,  have  in  effect  done  away 
with  the  technical  unity  of  husband  and  wife  as  for- 
merly existing  at  common  law.  At  least  such  is  my 
opinion.  So  that  when  our  statute  says  that  "  a  mar- 
ried woman,  while  the  marriage  relation  exists,  may 
bargain,  sell,  and  convey  her  real  and  personal  prop- 
erty, and  enter  into  any  contract  with  reference  to  the 
same  in  the  same  manner,  to  the  same  extent,  and  with 
like  effect  as  a  married  man  may,"  etc.,  it  means  that 
she  may  sell  the  same  to,  or  contract  with  reference  to 
the  same  with,  anybody  who  is  generally  competent 
to  contract,  and  that  the  other  contracting  party  will 
be  bound  by  such  contract  regardless  of  whatever  re- 
lations may  exist  between  them. 

I  come,  therefore,  to  the  conclusion  that  the  plain- 
tiff in  error  was  competent  to  receive  the  said  note  set 
forth  in  the  first  cause  of  action  set  out  in  the  petition 
from  the  said  Josiah  Kooken,  and  the  same  constitutes 
a  legal  cause  of  action  in  her  hands  against  the  defend- 
ant in  error.  Also  that  the  note  made  and  delivered 
by  the  defendant  in  error  to  the  plaintiff  in  error,  as  set 
forth  in  the  second  cause  of  action  in  the  said  petition, 
is  a  legal  and  binding  contract  between  the  parties. 
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We  then  come  to  the  final  and  perhaps  most  impor- 
tant question,  can  the  plaintiff  in  error  maintain  this 
action  against  the  defendant  in  error  in  the  district 
court  while  they  are  living  together  as  husband  and 
wife? 

I  have  been  able  to  find  but  one  adjudicated  case  ex- 
actly in  point — Wilson  v.  Wilson,  36  Cal.,  447.  In  this 
case,  in  1856,  the  defendant,  William  Wilson,  executed 
two  notes  in  favor  of  the  plaintiff,  Orpha  Wilson,  one 
for  one  thousand  dollars  and  one  for  thirteen  hundred 
dollars,  each  payable  five  years  from  date.  In  1857, 
before  the  maturity  of  the  notes,  plaintiff  and  defend- 
ant intermarried  s^nd  were  living  together  as  husband 
and  wife  at  the  time  of  the  bringing  of  the  suit.  De- 
fendant demurred,  relying  upon  two  grounds,       * 

*  *  secondly,  that  the  facts  do  not  constitute 
a  cause  of  action  in  favor  of  the  wife  against  the  hus- 
band. The  district  court  sustained  the  demurrer,  and 
rendered  judgment  for  defendant.  On  error  to  the  su- 
preme court  the  judgment  of  the  district  court  was  re- 
versed. In  the  opinion  of  the  court,  C.  J.  Sawyer  says  : 
"  The  present  policy  of  the  law  is  to  recognize  the  sep- 
arate legal  and  civil  existence  of  the  wife,  and  separate 
rights  of  property,  and  the  very  recognition  by  the 
law  of  such  separate  existence  and  rights  at  law,  as  well 
as  in  equity,  to  hold  and  enjoy  separate  property,  in- 
volves a  necessity  for  opening  the  doors  of  the  judicial 
tribunails  to  her  in  order  that  the  rights  guaranteed  to 
her  may  be  protected  and  enforced." 

In  the  state  of  New  York  the  commission  of  appeals 
some  four  years  ago  considered  and  decided  a  case 
quite  in  point  so  far  as  the  power  of  the  wife  to  main- 
tain an  action  against  the  husband  is  concerned.  But 
in  that  case  the  note  was  given  before  marriage  and  in 
consideration  of  a  promise  to  marry,  and  the  parties 
had  separated  before  the  suit  was  brought.     In  the 
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opinion  the  commission,  by  Reynolds,  C,  say:  "The 
plaintiflf  therefore  has  a  valid  obligation  against  the  de- 
fendant, which  in  some  form,  either  at  law  pr  in  equity, 
or  in  both,  she  can  enforce  in  the  courts.  The  supreme 
court  in  which  the  action  was  tried  has  '  general  juris- 
diction both  in  law  and  equity,'  and  it  had  jurisdiction 
of  the  persons  of  both  parties  to  this  controversy,  and 
could  give  judgment  according  to  the  very  right  of  the 
case  regardless  of  form,  and  in  furtherance  of  the  ends 
of  justice  might  amend  pleadings,  conform  pleadings 
to  facts  proved,  etc.  While  it  is  admitted  that  the 
rights  of  the  plaintiiF  could  be  enforced  by  suit  in  equity, 
yet  it  is  insisted  that  this  being  an  action  at  law  it  cannot 
be  maintained  by  a  married  woman  against  her  husband. 
It  might  be  asked  by  what  authority  the  defendant  cam  es 
this  an  action  at  law?  What  additional  allegation  in 
the  complaint  would  have  enabled  the  defendant  to  des- 
ignate it  as  a  suit  in  equity?  *  *  Certainly  the  de- 
fendant has  been  deprived  of  no  legal  right,  and  if  the 
form  of  the  pleadings  was  not  agreeable  to  him  it  was 
very  easy  to  have  them  made  to  conform  to  the  facts 
proved  by  a  proper  application.  If  the  complaint  was 
not  full  enough  to  disclose  the  case  in  all  its  features, 
it  was  competent  for  the  defendant  to  spread  the  facts 
out  in  his  answer  by  way  of  affirmative  defense  or  oth- 
erwise, for  all  that  has  any  bearing  upon  the  rights  of 
the  parties  grew  out  of  one  and  the  same  transaction. 
While  regard  is  still  to  be  had  in  the  application  of 
legal  or  equitable  principles,  there  is  not  of  necessity 
any  diffijrence  in  the  mere  form  of  procedure  so  far  as 
the  case  to  be  stated  in  the  complaint  is  concerned. 
All  that  is  needful  is  to  state  the  facts  sufficient  to 
show  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded, and  it  is  the  duty  of  the  court  to  afford  the 
relief  without  stopping  to  speculate  upon  the  na^e  to 
be  givem  to  the  action." 
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But  need  we  look  further  than  to  our  own  statutes 
for  authority  upon  which  to  decide  this  case?  Our 
code  provides  that:  "A  woman  may  while  married 
sue  and  be  sued  in  the  same  manner  as  if  she  were 
unmarried."  Gen.  Stat.,  528,  Sec.  31.  This  capacity 
to  sue  is  not  limited,  and  no  person  or  class  of  persons 
is  excepted  from  its  effect.  If  she  were  unmarried 
there  could  be  no  doubt  that  she  could  sue  this  same 
man.  This  statute  (as  I  understand  it)  plainly  pro- 
vides that  she  can  do  the  same  thing  though  married 
to  him. 

In  the  fore  part  of  this  opinion,  I  have  endeavored 
to  show  by  authorities  that  by  the  receipt  and  owner- 
ship of  the  two  notes  in  question,  the  plaintiff  in  error 
had  two  legal  and  valid  causes  of  action  against  the 
defendant.  These  obligations  he  fails  to  pay.  It 
therefore  becomes  necessary  that  an  action  be  brought 
against  him  to  enforce  payment. 

These  notes  are  her  separate  property,  which  we 
have  seen,  under  the  provisions  of,  the  statute,  "may 
be  used  and  invested  in  her  own  name."  But  how 
is  she  to  use  or  invest  the  money  represented  by 
these  choses  in  action  unless  she  can  collect  it  by  suit? 
Even  under  the  old  system  of  practice,  and  before  the 
beneficent  le^slation  defining  the  rights  of  married 
women  hereinbefore  quoted,  this  could  have  been  done 
by  resorting  to  the  circuity  of  proceeding  in  the.  name 
of  a  trustee  and  a  court  of  equity.  But  now,  not  only 
is  the  administration  of  law  and  equity  vested  in  the 
one  court,  but  all  forms  of  procedure  which  heretofore 
distinguished  legal  and  equitable  suits  are  abolished, 
and  the  need  of  the  intervention  of  a  trustee  is  done 
away  with  by  the  statute  which  provides  that  "  every 
action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest."     Gen.  Stat.,  528.  • 

The  conclusion  is  therefore  irresistible  that  the  action 
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at  bar  was  properly  brought,  and  that  the  district  court 
erred  in  overruling  the  demurrer  to  th€  answer. 

The  judgment  of  the  district  court  is  therefore  re- 
versed, and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Reversed  and  remanded. 


»     96 
85    118' 


9 

26 

80 

560 

33 

104 

9 

26 

c9B 

880 

William  Search,  plaintiff  in  error,  v.  James  P. 

Miller,  defendant  in  error. 


1.  Heplevin:  verdict  of  jury.  In  replevin,  when  the  property 
>  has  been  delivered  to  the  plaintiff,  if  the  jury  find  for  the  de- 
fendant, they  must  also  find  whether  the  defendant  had  the 
right  of  property,  or  the  right  of  possession  only,  at  the  com- 
mencement of  the  suit ;  if  they  find  either  in  his  favor,  they 
must  also  find  the  value  of  the  property,  or  the  value  of  the 
possession  of  the  same,  and  damages  for  withholding  the  prop- 
erty. If  the  verdict  is  silent  upon  those  points,  no  judgment 
can  be  rendered  for  any  amount  whatever. 

2.  Negotiable  Instruments.    A  negotiable  promissory  note  is 

prima  facie  evidence  of  a  sufiScient  consideration,  but  when  be- 
tween the  parties  to  the  instrument  evidence  is  introduced  by 
the  defendant  to  rebut  this  presumption,  the  plaintiff  must  sat- 
isfy the  jury  by  a  preponderance  of  evidence  that  there  was  a 
consideration. 

NoTE.-r-Property  in  a  replevin  suit  had  not  been  taken,  and  the 
action  was  being  prosecuted  for  damages.  Verdict  thus :  "We,  the 
jury  *  *  find  for  the  defendant."  Held^  good.  Meredith  v.  Ken- 
nardy  1  Neb.,  816.  Jury  must  assess  damages.  School  District  v. 
Shoemaker  J  5  Neb.,  88.  Black  v.  Winteratein^  6  Neb.,  224.  Jury 
may  be  waived  and  damages  assessed  by  the  court.  Baker  v.  Daily ^ 
6  Neb.,  466.  Surety  on  replevin  bond  given  by  a  plaintiff  cannot 
maintain  an  action  of  replevin  against  one  wrongfully  dispossessing 
such  plaintiff  of  the  property.  Jimmersonv.  Cheen,  7  Neb.,  26.  See 
also  as  to  verdicts  and  judgment  in  replevin  suits.  Mercer  v.  Jamesy 
6  Neb.,  406.  Faulkner  v.  Myers.,  Id.,  414.  Frey  v.  DrahoSj  7  Neb., 
194.  Hooker  v.  Hammillj  Id.,  281.  Moore  v.  Kepner,  Id.,  291. 
Eiseley  v.  Malchow^  post. — Bsp. 
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8.  .Evidence:  preponderance.  In  a  civil  action  a  preponder- 
ance of  evidence  is  all  that  is  required  to  sustain  the  claim  of  a 
party  to  the  action. 

4.  Beplevin:  instructions  to  jury.  The  jury  should  be  in- 
formed as  to  which  party  is  in  possession  of  the  property  at  the 
'time  of  the  trial;  and  they  should  be  instructed  by  the  court  as 
to  the  proper  mode  of  estimating  damages  in  each  particular 
case. 

6.  :  .  Instructions  should  be  directed  to  the  particu- 
lar questions  at  issue,  and  be  confined  to  those  questions. 

Error  to  York  county  district  court.  Tried  before 
Post,  J.     The  case  is  stated  in  the  opinion. 

■ 

France  ^  Sedgwick^  for  plaintiff  in  error. 

1.  The  verdict  does  not  comprehend  the  whole  is- 
sue, and  should  have  been  set  aside.  Warner  v.  Hunt, 
30  Wis.,  200.  AppUton  v.  Barrett,  22  Wis.,  568.  ChM 
V.  Child,  13  Wis.,  17.  Smith  v.  Phelps,  7  Wis.,  211. 
Handy  v.  Levin,  5  Ohio,  228,  239,  259.  Boynton  v. 
Page,  18  Wend.,  425.  Bemus  v.  Beekman,  8  Wend., 
667,  672,  674.  Black  v.  Winterstdn,  6  Neb.,  224. 
School  District  No.  2  v.  Shoemaker,  5  Neb.,  36. 

2.  The  court  was  correct  in  its  instructions  to  the 
jury  concerning  the  consideration  of  the  note.  Delano 
V.  Barilett,  6  Cush.,  364.  Powers  v,  RusseU,  13  Pick.,  69, 
76.  Parish  v.  Stone,  14  Pick.,  198,  201.  Davis  v.  Jen- 
ning,  1  Met.,  221,  224.  Sperry  v.  Wilcox,  1  Met.,  267. 
Commonwealth  v.  Dana,  2  Met.,  329,  340.  Brown  v. 
King,  5  Met.,  173,  180.  TourteUot  v.  Rosehrook,  11 
Met.,  460.     Story  on  Promissory  Notes,  209  (Note  2.) 

Edward  Bates,  for  defendant  in  error. 

1.  The  court  committed  no  error  in  rendering  judg- 
ment on  the  verdict  in  this  case,  inasmuch  as  the  de- 
fendant entered  a  remittitur  of  the  excess  of  the  dam- 
ages or  value  of  the  property.     The  verdict  finds  that 
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the  defendant  was  enticed  to  the  possession  of  the 
property  at  the  commencement  of  this  action,  and  one 
dollar  for  the  use  of  the  same.  This  will  support  a 
judgment.  Faulkner  v.  Meyers^  6  Neb.,  414.  The 
verdict  is  good  without  the  remittitur,  as  Miller  was 
agent  of  Roby,  the  general  owner  of  the  property. 
Hobinson  v.  Mtch^  26  Ohio  St.,  569.  Adams  v.  Neb.  City 
Nat.  Bank,  4  Neb.,  370. 

2.  The  instruction  complained  of  was  correct.  2 
Parsons  on  Contracts,  519.  Miner  v.  Bradley,  22  Pick., 
457.  Baker  v.  Higgins,  21 N.  T.,  397.  Orosby  v.  Loop, 
14  HI.,  330.    Bank  v.  Topping,  13  Wend.,  557. 

Maxwell,  Ch.  J. 

The  plaintiff  instituted  an  action  of  replevin  before 
a  justice  of  the  peace  to  recover  the  possession  of  a 
certain  wagon,  and  judgment  was  rendered  in  his  fa- 
vor. The  defendant  appealed  to  the  district  court, 
and  on  the  trial  of  the  cause  the  jury  returned  a  ver- 
dict in  his  favor,  upon  which  judgment  was  rendered. 
The  plaintiff  brings  the  cause  into  this  court  by  peti- 
tion in  error. 

The  verdict  is  as  follows: 
"William  Search 

V. 

"  James  P.  Miller. 

"  We  the  jury,  duly  impaneled  and  sworn  in  this 

case,  do  find  and  say,  that  at  the  commencement  of  this 

suit  said  defendant  did  not  unlawfully  detain  said  goods 

and  chattels  described  in  said  plaintiffs  petition,  and 

that  said  defendant  was,  at  the  commencement  of  this 

action,  entitled  to  the  possession  of  said  property;  and 

that  the  value  of  said  property  was,  at  the  time  of  the 

commencement  of  this  suit,  $70,  and  that  the  use  of 

the  same  is  worth  $1. 

"  W.  L.  Jennings,  Foreman." 


r 


JULY  TERM,  1879.  29 

Search  v.  Miller, 

The  plaintiff  objects  to  the  verdict  on  the  ground 
that  it  does  not  comprehend  the  whole  issue  made  by 
the  pleadings,  and  therefore  it  should  have  been  set 
aside. 

Section  191  of  the  code  of  civil  procedure  provides 
that  in  all  cases  where  the  property  has  been  delivered 
to  the  plaintiff,  where  the  jury  shall  find  upon  the 
issues  joined  for  the  defendant,  they  shall  also  find 
whether  the  defendant  had  the  right  of  property  or 
the  right  of  possession  only  at  the  commencement  of 
the  suit ;  and  if  they  find  either  in  his  favor,  they  shall 
assess  such  damages  as  they  think  right  and  proper 
for  the  defendant;  for  which,  with  costs  of  suit,  the 
court  shall  render  judgment  for  the  defendant.  Gen. 
Stat,  654, 

Section  7  of  the  act  to  amend  the  code,  approved 
February  26, 1878  (Gen.  Stat,  713),  provides  that  the 
judgment  in  the  cases  mentioned  in  sections  190,  191, 
and  1041,  shall  be  for  a  return  of  the  property,  or  the 
value  thereof  in  case  a  return  cannot  be  had,  or  the 
vahie  of  the  possession  of  the  same,  and  for  damages  for 
withholding  said  property,  and  for  coste  of  suit. 

The  judgment  must  conform  in  amount  to  the  find- 
ing of  the  jury,  and  when  the  verdict  is  silent  upon 
thatpoint  judgment  cannot  be  rendered  for  any  amount 
whatever.     Black  v.  Winter steiriy  6  Neb.,  224. 

The  jury,  when  they  find  the  right  of  possession  in 
the  defendant,  must  also  find  the  value  of  the  same, 
and  damages  for  withholding  the  property.  And  if 
they  fail  to  do  so,  no  judgment  for  damages,  or  the 
value  of  the  possession  in  case  the  property  is  not  re- 
turned, can  be  rendered. 

In  this  case  the  jury  find  the  right  of  possession  in 
the  defendant,  but  do  not  find  the  value  of  such  right, 
but  proceed  to  find  the  value  of  the  'property.  This  can 
only  be  done  where  the  jury  find  the  right  of  property 
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;  in  the  defendant.     The  verdict,  therefore,  is  not  re- 

>.';  sponsive  to  the  issue  made  by  the  pleadings. 

The  action  was  instituted  to  recover  the  possession 
of  goods  taken  under  a  chattel  mortgage,  the  mort- 
gage being  given  to  secure  the  payment  of  a  negotia- 
ble promissory  note  for  the  sum  of  $50,  which  the 
plaintift'  claims  was  given  without  consideration.  On 
the  trial  of  the  cause,  the  court  instructed  the  jury  as 
*  follows :  "  The  law  presumes  that  the  note  was  given 
for  a  valuable  consideration ;  therefore  the  burden  of 
proof  on  this  is  on  the  said  Search — that  is,  you  must 
presume  that  the  note  was  given  for  a  valuable  consid- 
eration until  this  presumption  is  overcome  by  evidence 
tending  to  show  that  there  was  no  consideration. 
And,  unless  there  is  a  clear  preponderance  of  evidence 
going  to  impeach  such  consideration,  you  must  regard 
the  note  as  being  given  for  a  valuable  consideration." 
The  plaintiff  excepted  to  the  instruction,  and  now  as- 
signs the  same  for  error. 

That  a  negotiable  promissory  note  imports  in  itself 
a  consideration  is  undisputed.  And  such  note,  being 
'prima  facie  evidence  t)f  consideration,  may  be  given  in 
evidence  without  other  proof  of  consideration,  and  in 
the  absence  of  opposing  testimony  will  be  sufficient  to 
sustain  a  judgment  founded  thereon.  But  in  an  action 
between  the  parties  to  the  instrument,  when  evidence 
has  been  introduced  to  rebut  this  presumption,  the  bur- 
den is  upon  the  plaintiff  to  satisfy  the  jury,  by  a  pre- 
ponderance of  evidence,  that  there  was  a  consideration. 
Black  River  Bank  v.  Edwards^  10  Gray,  887.  Delano  v. 
Bartlett,  6  Gushing,  364.    1  Daniel  on  Neg.  Inst.,  §  164. 

The  court  also  erred  in  instructing  the  jury  that  a 
"  clear  preponderance  of  the  evidence  was  required  to 
impeach  the  considerdtion."  In  a  civil  action  a  prepon- 
derance of  evidence  is  all  that  is  required  to  sustain 
the  claim  of  a  party  to  the  action. 
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But  for  the  return  of  the  officer  there  would  be 
nothing  in.  the  record  to  show  that  the  property  had 
been  delivered  to  the  plaintiff.  In  cases  of  this  kind 
the  court  should  inform  the  jury  as  to  whom  the  prop- 
erty had  been  delivered,  and  in  whose  possession  it 
was  at  the  time  of  the  trial,  and  they  should  be  in- 
.  structed  as  to  the  proper  mode  of  estimating  damages 
in  each  particular  case.  The  instructions  of  the  couft 
to  the  jury  should,  if  possible,  be  brief,  be  directed  to 
the  particular  questions  at  issue,  and  be  confined  to 
those. 

For  the  errors  above  indicated  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Beversbd  and  remanded. 


"9      81 
9    229* 
ao    511 

James  G.  Smith,  plaintiff  in  error,  v.  The  Columbus  ^v  ^gji 
State  Bane,  defendant  in  error.  ^  ^ 

1.  Commercial  Paper:     illegal  considbration.     Suit  on 

Dote  "indorsed  and  delivered  by  E.  J.,  payee,  to  the  plaihtiff 
before  maturity  for  value,  in  due  course  of  trade."  Defense 
that  said  note  was  given  by  defendant  to  the  said  E.  J.,  for  no 
other  consideration  than  that  the  said  E.  J.  would,  and  his 
promise  that  he  would,  wholly  desist  from  instituting  any  crim- 
inal prosecution  against  him,  the  said  defendant,  for  certain 
felonies  which  the  said  E.  J.  then  accused  the  said  defendant 
with  having  committed,  and  for  which  he  threatened  to  have 
the  said  defendant  indicted,  etc.,  unless  he  would  give  him  a 
note  for  $1000.    Held^  that  the  answer  constituted  no  defense. 

2.  Kittle  V.  De  Lamater,  3  Neb.,  326.    So  much  of  the  syl- 

lubusof  Kittle  v.  De  Lamater j  3  Neb.,  825,  as  is  in  the  follow- 
ing words:  "or  if  the  note  be  founded  upon  an  illegal  consid- 
eration prohibited  by  some  positive  statute,  no  recovery  can 
be  had  though  the  indorsee  may  not  be  privy  to  the  original 
transaction ' ' — disapproved. 
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Error  to  the  district  court  of  Platte  county.  Tried 
below  before  Post,  J.  The  action  was  brought  by  the 
Columbus  State  Bank  on  a  promissory  note  for  $1000 
against  Smith,  the  maker,  which  was  indorsed  by 
Johnson,  payee,  and  delivered  to  said  Bank  before 
maturity.  The  note  was  dated  March  8,  1877,  and  by 
its  terms  became  due  and  payable  January  23,  1879. 
To  the  second  count  of  Smith's  answer  the  Bank  de- 
murred, and  the  court  sustaining  the  demurrer,  trial 
was  had  on  the  issue  joined,  and  judgment  rendered 
against  Smith,  to  reverse  which  he  brought  the  cause 
to  this  court  upon  a  petition  in  error. 

Marlow  ^  Munger^  for  plaintiff  in  error. 

1.  No  recovery  can  be  had  on  the  note,  because  the 
contract  is  founded  upon  an  illegal  consideration,  pro- 
hibited by  the  laws  of  this  state.  Kittle  v.  DeLamatery 
8  Neb.,  325.     Gen.  Stat.,  765,  Sec.  177. 

The  effect  of  this  statute  is  to  prohibit  the  making 
of  any  and  all  contracts  for  compounding  a  criminal 
offense,  for  to  render  a  contract  valid,  there  must  be 
two  or  more  parties  competent  to  contract,  and  a  sub- 
ject matter  which  is  capable  of  being  the  subject  of  a 
contract.  Under  this  statute  there  could  be  no  valid 
contract,  because  if  one  of  the  parties  is  prohibited 
from  entering  into  the  contract,  then  there  are  not  two 
contracting  parties,  and  the  subject  matter  being  pro- 
hibited, then  there  was  no  subject  matter  to  contract 
in  reference  to.  But  it  may  be  said  that  the  act  of 
compounding  a  criminal  offense  is  not  prohibited  by 
this  statute,  that  the  statute  only  inflicts  a  penalty 
upon  the  party  receiving  any  reward  or  promise  of  re- 
ward for  such  act.  We  think,  however,  the  law  to  be 
well  established,  that  when  a  statute  inflicts  a  penalty 
for  doing  an  act,  such  act  is  unlawful,  though  not  in 
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terms  prohibited  or  declared  to  be  illegal,  and  any  con- 
tract, the  consideration  of  which  is  founded  upon  the 
doing  of  such  act,  is  void.  Griffith  v,  WeUs^  3  Denio., 
226.  Jteynolds  v.  Nichols  ^  Go.^  12  Iowa,  398.  Guerir 
ther  V,  Dewien^  11  Iowa,  138.  Dalson  v.  Hope^  7  Kan- 
sas, 161.  Sedg.  on  Stat  ^  Om.  LaWy  69,  70,  and  71. 
Craig  v.  State  of  Missouriy  4  Peters,  409.  Melchoir  v. 
McCarty,  31  Wis.,  552.  Siter  v.  Sheets,  7  Ind.,  132. 
Bloom  V.  jRichardSy  2  Ohio  State,  387.  Bossman  v.  Mc- 
Farland,  9  Ohio  State,  369. 

2.  No  recovery  can  be  had  because  the  contract 
was  malum  in  se.     Chitty  on  Bills,  94. 

That  no  criminal  prosecution  had  been  commenced— 
that  such  a  prosecution  was  only  threatened,  and  the 
note  was  given  to  suppress  and  prevent  the  institution 
of  a  criminal  prosecution — does  not  change  the  charac- 
ter of  the  transaction,  but  the  act  falls  within  the  rule, 
which  renders  the  contract  void.  Boll  v.  Baguette  4, 
Ohio,  400.  James  v.  BobertSj  18  Ohio,  548.  Baguett  v. 
BoU,  7  Ohio,  269. 

Whitmot/er,  Gerrard  ^  Post,  for  defendant  in  error. 

Ulegalily  of  consideration  will  not  affect  a  note  in 
the  hands  of  a  bona  fde  holder  unless  expressly  de- 
clared void  by  statute.  Mere  prohibition  under  pen- 
alty is  not  sufficient.  1  Parsons,  on  ]^.  &  B.,  279. 
Story  on  Promissory  Notes,  Sec.  192.  Edwards  on 
K  k  B.,  star  pages  337,  340,  341,  et  seq.  Chitty  on 
Bills  (11  American  Ed.),  star  pages  81  and  95.  Bacon 
V.  LeCj  4  Iowa,  439.  Johns  v.  Bailey,  45  Id.,  241. 
CXark  v.  Bicker,  14  N.  H.,  44.  Quirk  v.  Thomas,  6  Mich., 
109.  Johnson  v.  Meeker,  1  Wis.,  378.  A  careful  ex- 
amination of  the  caecs  cited  by  counsel  for  plaintiff  in 
error  will  disclose  the  fact  that  in  none  of  them  are 
the  rights  of  a  h<nui  fde  holder  involved  or  discussed. 
6 
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With  due  respect  for  the  high  character  and  ability  of 
the  author  in  KittU  v,  DeLamater^  3  Neb.,  825,  we  sub- 
mit that  the  proposition  therein  laid  down  is  directly 
in  conflict  with  the  rule  enunciated  by  all  elementary 
writers  on  the  subject,  and  with  the  doctrine  of  most, 
if  not  all,  of  the  well  considered  cases  in  this  country 
and  England.  N"or  could  such  have  been  the  con- 
clusion reached  by  the  other  members  of  the  court,  for 
it  appears,  page  387,  that  the  judgment  of  the  district 
court  was  reversed  solely  on  account  of  the  rejection 
of  evidence  tending  to  show  that  the  holder  of  the  note 
took  it  with  notice  of  the  matters  relied  upon  as  a  de- 
fense; in  other  words,  was  not  a  bona  /{d2e.  holder. 

Cobb,  J. 


The  only  question  presented  for  the  consideration  of 
this  court  in  this  case  is,  did  the  district  court  err  in 
sustaining  the  demurrer  of  the  defendant  in  error  to 
the  second  count  or  ground  of  defense  stated  in  the 
answer  of  the  plaintiff  in  error?  The  petition  is  in 
the  usual  form,  setting  out  a  copy  of  the  note,  aver- 
ring that  Edward  Johnson  (the  payee)  "indorsed  and 
delivered  said  note  to  the  plaintiff  before  maturity 
thereof  for  value  in  due  course  of  trade,"  &c.  The 
count  or  defense  demurred  to  is  as  follows:  "And 
for  second  and  further  defense,  this  answering  defend- 
ant says,  that  at  the  time  said  note  was  executed,  and 
before  it  was  delivered  by  this  answering  defendant  to 
said  Edward  Johnson,  he,  the  said  Edward  Johnson, 
accused  this  answering  defendant  with  having  commit- 
ted the  crime  of  felonious  assault  with  intent  to  com- 
mit a  rape  upon  the  person  of  Mary  Johnson,  wife  of 
Edward  Johnson,  payee  in  said  note  mentioned,  on  the 
7th  day  of  December,  1875,  in  the  county  of  Dodge, 
state  of  l^ebraska.     That  said  Johnson,  at  the  same 
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time,  further  accused  this  answering  defendant  with 
having  committed  the  crime  of  rape  upon  the  person 
of  said  Mary  Johnson,  on  the  second  day  of  February, 
1876,  in  the  county  of  Douglas,  in  the  state  of  Ne- 
braska. That  before  the  said  note  was  executed  and 
delivered  to  the  said  Johnson,  he,  the  said  Johnson, 
then  threatened,  and  was  about  to  institute,  criminal 
prosecutions  against  this  answering  defendant,  and 
cause  a  judicial  investigation  to  be  made  touching  said 
supposed  felonies,  and  threatened  this  answering  de- 
fendant that,  unless  he  would  give  said  Johnson  his 
promissory  note  for  the  sum  of  one  thousand  dollars, 
he  would  subject  him  to  undergo  an  examination  be- 
fore some  judicial  tribunal  for  said  supposed  offenses, 
and  would  endeavor  to  have  him  indicted  and  sent  to 
the  penitentiary  for  the  same,  but  at  the  same  time 
promised  and  agreed  with  him  that  if  he  would  give  said 
promissory  note  for  one  thousand  dollars  he  would 
altogether  desist  from  instituting  any  criminal  prose- 
cution for  said  supposed  oflfenses;  and  for  no  other 
consideration  he  did  execute  and  deliver  to  the  said 
Johnson  the  note  in  plaintiff's  petition  described. 
Wherefore,"  &c. 

Do  the  facts  stated  in  this  defense  constitute  a  de- 
fense to  the  cause  of  action  stated  in  the  petition  ? 

Edwards,  in  his  work  on  bills  of  exchange  and  prom- 
issory notesj  states  the  rule  concisely,  and,  as  I  think, 
correctly,  as  follows :  "  When  a  negotiable  instru- 
ment has  passed,  in  the  ordinary  course  of  business, 
into  the  hands  of  a  bona  fide  holder,  for  a  valuable  con- 
sideration, without  notice,  the  general  rule  is  that  the 
defendant  cannot  avail  himself  of  a  defense  founded 
on  the  illegality  of  the  note  or  bill  in  its  inception. 
There  are  exceptions  to  this  rule :  such  as  the  case  of 
a  note  given  upon  an  usurious  consideration,  or  for 
money  lost  by  gambling,  such  notes  and  securities  be^ 
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ing  declared  by  statute  to  be  absolutely  void/'  Ed- 
wards on  Bills  of  Exchange  and  Promissory  Notes, 
837. 

Tested  by  this  rule,  it  will  be  readily  seen  that,  while 
the  note  was  illegal  and  uncollectible  as  between  the 
original  parties,  yet  that  the  answer  states  no  defense 
to  it  in  the  hands  of  the  plaintift",  as  it  does  not  deny 
the  averments  in  the  petition,  that  "  the  said  Johnson 
indorsed  and  delivered  the  said  note  to  the  plaintiff 
before  maturity  thereof  for  value  in  due  course  of 
trade/*  Nor  does  the  said  answer  bring  the  case 
within  either  of  the  exceptions  named. 

It  is  true  that  the  facts  stated  would  present  a  com- 
plete defense  to  the  note  in  the  hands  of  the  payee. 
But  they  constitute  no  defense  against  the  note  in  t;he 
hands  of  a  bona  fde  holder  who  has  received  it  for 
value  before  maturity,  in  the  due  course  of  business, 
and  without  notice  of  illegality  in  its  inception. 

The  supreme  court  of  North  Carolina  states  the  rule 
correctly  in  the  following  words:  "If  a  statute  de- 
clares a  security  void,  it  is  void  in  whosesoever  hands 
it  may  come.  If,  however,  a  negotiable  security  be 
founded  on  an  illegal  consideration  (and  it  is  immate- 
rial whether  it  be  illegal  at  common  law  or  by  statute), 
and  no  statute  says  it  shall  be  void,  the  security  is  good 
in  the  hands  of  an  innocent  holder,  or  one  claiming 
under  such  holder.  Glenn  v.  The  Farmers*  Bank  of 
North  Carolina^  70  N.  C.  Reports,  191.  The  rule  is 
stated  the  same,  in  substance,  in  New  York,  VaUett 
V.  FarkeVj  6  Wend.,  615,  and  in  Virginia  in  the  well- 
reasoned  case  of  Taylor  v.  Beck,  3  Rand.,  316. 

Having  carefully  considered  the  case  of  Kittle  v.  De 
Lamater,  8  Neb.,  825,  with  the  authorities  there 
cited,  I  cannot  agree  to  the  proposition  contained 
in  the  fifth  clause  of  the  syllabus,  which  is  in  the  fol- 
lowing words :  "  Or  if  the  note  be  founded  upon  an  il- 
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legal  consideration,  prohibited  by  some  positive  stat- 
ute, no  recovery  can  be  had,  even  though  the  indorsee 
may  not  be  privy  to  the  original  transaction,"  and 
which  is  expressed  in  the  body  of  the  opinion  in  the 
following  language:  '^But  again,  it  is  contended  that 
the  note  is  good  in  the  hands  of  the  indorsee,  though 
it  may  not  be  valid  as  between  the  original  parties. 
This  is  true  as  a  general  principle  of  law,  but  there 
are  exceptions  to  this  general  rule,  and  these  excep- 
tions may  be  embraced  in  three  classes.  *  *  *  * 
In  the  second  class  the  indorsee  may  not  be  implicated 
in  or  privy  to  the  original  transaction  between  the  par- 
ties;  yet  there  can  be  no  recovery  on  the  notes  if  the 
contract  was  founded  on  an  illegal  consideration  pro- 
hibited by  some  positive  statute,  or  the  performance  of 
which  is  malum  in  se" 

In  my  view  of  the  law,  in  order  to  prevent  a  recov- 
ery in  the  case  stated  in  the  above  exception,  the  case 
must  come  within  some  statute  expressly  declaring 
notes  given  for  such  consideration  void. 

Therefore,  as  that  portion  of  the  answer  demurred  to 
did  not  state  a  defense  to  the  cause  of  action  set  out  in 
the  petition,  the  demurrer  was  properly  sustained  by 
the  district  court,  and  its  judgment  must  be  affirmed. 
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j»    «|  Emilib  Schapfronbck,  plaintiff  in  BRROE,  V,  JOSBPH 

Mabtin,  defendant  in  bbboe. 

Bill  of  Exceptions.  Under  the  provisions  of  the  act  to  amend 
sees.  308  and  811  of  the  code  [Laws  1877,  p.  12]  the  clerk  of  the 
court  can  settle  and  sign  a  bill  of  exceptions  only  in  case  of  the 
death  of  the  judge,  and  not  in  case  of  his  resignation. 

Errob  from  Madison  county  district  court. 
J.  K.  P.  McCcdlum,  for  plaintiff  in  error. 
W.  M.  jRobertsony  for  defendant  in  error. 

Maxwell,  Ch.  J. 

On  the  twenty-second  day  of  January,  1879,  the  de- 
fendant recovered  a  judgment  against  the  plaintiff  for 
the  return  of  certain  goods  and  chattels,  or  in  case  a 
return  cannot  be  had  the  value  thereof  in  money.  The 
plaintiff  brings  the  cause  into  this  court  by  petition 
in  error. 

The  defendant  contends  that  there  is  no  bill  of  ex- 
ceptions. The  certificate  to  what  purports  to  be  a  bill 
of  exceptions  is  as  follows: 

"  I,  A.  J.  Thatch,  clerk  of  the  district  court  of  Mad- 
ison county,  Nebraska,  upon  sufficient  proof  being  made 
to  me  that  Hon.  E.  K.  Valentine,  the  judge  who  tried 
this  cause,  has  resigned  his  said  office  as  judge,  and 

having  examined  the  foregoing  bill  of  exceptions,  I 

- 

NoTB. — Prior  to  the  passage  of  the  act  of  1877,  bills  of  exceptioni 
should  have  been  settled  and  signed  at  the  same  term  at  which  the 
trial  took  place.  Monroe  v.  Elbert^  1  Neb.,  375.  Heady  v.  Pishbum^ 
8  Neb.,  266.  Mewia  v.  Johnson  Harvester  Cb.,  5  Neb.,  217.  As  to 
time  when  bill  must  be  presented  and  signed  since  passage  of  the  act 
of  1877,  see  Leighion  ^  Brown  v.  Stuartj  8  Neb.,  96.  First  National 
Bank  v,  BarUetty  Id.,  819.  When  formal  bill  of  exceptions  not  re- 
quired}  see  Morrow  v.  SuUender,  4  Neb.,  875. — Bep. 
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hereby  certify  the  same  to  be  a  true  copy  of  all  the  ev- 
idence offered  in  this  cause,  with  plaintiff's  exceptions 
thereto,  and  of  the  instructions  of  the  court  given  to 
the  jury,  and  refused  by  the  court,  as  appear  from  the 
official  reporter's  report  of  said  testimony  and  the  re- 
cords of  this  office. 

"Witness  my  hand  and  official  seal  this  8th  day  of 
March,  1879., 

"A.  J.  Thatch, 
"Clerk  District  Court." 

The  act  to  amend  sections  308  and  311  of  the  code 
of  civil  procedure,  approved  February  15, 1877,  pro- 
vides: "In  case  of  the  death  of  the  judge  after  the  ex- 
ceptions are  taken  and  before  the  bill  is  signed  by  the 
court,  it  shall  be  the  duty  of  the  clerk  to  settle  and 
sign  the  bill  in  the  same  manner  as  the  judge  is  by 
this  act  required  to  do."    [Laws  1877,  p.  11,  12.] 

The  right  to  a  bill  of  exceptions  is  purely  statutory. 
Taylor  v.  Tilden^  3  Neb.,  339.  Kellogg  v.  Huntlngtoriy  4 
Id.,  96.  And  no  one  has  authority  to  sign  such  bill 
unless  authorized  by  statute.  The  statute  provides  that 
in  case  of  the  death  of  the  judge  the  clerk  may  sign 
the  bill,  but  this  does  not  authorize  him  to  sign  it  in 
case  of  his  resignation.  The  so-called  authentication 
of  the  bill  of  exceptions  is  therefore  a  nullity.  The 
instructions  are,  under  our  statute,  a  part  of  the  record, 
but  as  there  is  no  testimony  before  the  court,  we  can- 
not determine  whether  the  court  erred  in  giving  or  re- 
fusing instructions. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmbd. 
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9  IS   Jacob  B.  Lininqbr,  Assignee,  plaintiff  in  error,  v. 
'  ^   ^,      Isaac   M.  Raymond  and   others,   defendants  in 

.d45    618 


Isaac    M.  Raymond  and 

ERROR. 


1*  Assignments.  An  assignment  for  tbe  benefit  of  creditors  of 
*'all  the  lands,  tenements,  hereditaments,  goods,  chattels,  prop- 
erty, and  choses  in  action,  of  every  name,  nature,  and  descrip- 
tion, wherever  the  same  be  "  (except  such  property  as  is  exempt 
by  law  from  execution),  is  not  void  on  its  face. 

2.  .    A  provision  in  an  assignment  that  an  assignee  may 

compromise  choses  in  action  when  he  deems  it  expedient  to  do 
80,  heldj  to  give  authority  to  compromise  only  doubtful  claims. 

8.     .     A  reservation  in  an  assignment  to  pay  over  to  the  as- 


4. 


signer  '^  the  rest,  residue,  and  remainder,  if  any  there  be  after 
paying  said  costs,  charges,  expenses,  and  debts  as  aforesaid, '^ 
docs  not  render  an  assignment  void  on  its  face. 

:    PBACTICE.     Under  the  statute  the  entire  proceedings 


6. 


are  under  the  supervision  and  control  of  the  district  court  or 
the  judge  thereof,  and  it  is  the  duty  of  the  court  or  judge,  upon 
proper  application,  to  see  that  the  assignee  properly  discharges 
the  duties  of  his  trust. 

Sureties  on  Appeal  Bond:  judgment.  When,  on  appeal 
from  a  justice  of  the  peace  or  a  county  judge  to  the  district 
court,  judgment  is  rendered  against  the  appellant,  it  may  also 
be  rendered  against  the  surety  on  the  appeal  bond.  But  this 
rule  does  not  apply  to  an  ordinary  undertaking  in  replevin. 
The  third  head  note  of  Moors  v.  Kepner^  7  Neb.,  291, corrected. 


Error  to  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J.  The  facts  appear  in  the 
opinion. 

James  E.  PhUpott  {Braumy  Marshall  ^  Caldwell  with 
him),  for  plaintiiF  in  error,  cited  Bump  on  Fraudulent 
Conveyances,  847,  404,  408,  409.  :Eoans  v.  Chapin,  20 
How.  Pr.,  289.  Dow  v.  Plainer,  16  N.  Y.,  562.  Bur- 
rill  on  Assignments,  §§  96, 184,  228.  Strong  v.  Carrier , 
17  Conn.,  819.  Robins  v,  Embry,  1  Smedes  &  Mar- 
shalls'  Ch.,  207.      Pbtgree  v.   Comstock,  18  Pick.,  46. 
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MxUfard  v.  Shirk,  26  Penn.  State,  473.  Derby  v.  Wey- 
rich,  8  Neb.,  174.  Gamor  v.  Frederick,  18  Ind.,  507. 
Brooks  V.  Nichols,  17  Mich.,  38.  Smith  v.  Mitchell,  12 
Mich.,  180.  Heckman  v.  Messinger,  49  Pa.  St,  465. 
Bellows  V,  Partridge,  19  Barb.,  176.  White  v.  Moinsar- 
rai,  18  B.  Monroe,  809.  Price  v.  De  Ford,  18  Md., 
489.  Watkins  v.  Wallace,  19  Mich.,  57.  WiU  v.  Frank- 
Un,  1  Binn.,  514.  Finlay  v.  Dickerson^  29  HI.,  9. 
Wh^le  V.  Pope,  33  HI.,  334. 

Harwood  ^  Ames,  for  defendant  in  error. 

The  instrument  offered  in  evidence  as  an  assignment 
was  properly  excluded. 

1.  Because  it  was  not  recorded  within  the  time  and 
in  the  manner  contemplated  by  statute,  and  is  there- 
fore void.  Laws  of  1877,  p.  26,  §§  1  and  7.  Gen. 
Stat,  248,  §  5.     Hooker  v.  HammiU,  7  Neb.,  234. 

2.  Because  it  contains  no  description  of  the  prop- 
erty assumed  to  be  conveyed.  Bump  on  Fraudulent 
Conveyances,  347,  349,  DrakeUy  v.  DeForest,  3  Conn., 
273.  Wilt  V.  Franklin,  1  Binn.,  514.  Burd  v.  Smith, 
4  Dall.,  76.     Crow  v.  Ruby,  5  Mo.,  484. 

3.  Because  it  contains  reservations  for  the  ben- 
efit of  the  debtors.  Nichols  v.  McEwen,  17  K  Y.,  22. 
Clark  V.  Bobbins,  8  Kan.,  574. 

4.  Because  it  confers  upon  the  assignee  authority 
"  to  compound  for  choses  in  action  "  (of  the  assignors), 
"  taking  a  part  for  the  whole,  where  the  said  party  of 
the  second  part "  (the  assignors)  "  deems  it  expedient  to 
do  so,''  and  otherwise  confers  unrestricted  authority 
upon  the  assignee.  Hutchinson  v.  Lord,  1  Wis.,  286. 
Haines  v.  Camj^bell,  8  Wis.,  187. 

5.  Because  the  assignment  purports  to  be  a  joint 
conveyance  by  the  partnership  and  the  individuals 
composing  it,  and  it  therefore  confuses  the  separate 
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funds  which  partnership  and  individual  creditors  are 
each  respectively  entitled  to  have  applied  to  the  satis- 
faction of  their  claims. 

Maxwell,  Ch.  J. 

On  the  30th  day  of  January,  1878,  Crabtree,  Travis 
&  Co.  made  an  assignment  to  the  plaintiff  for  the  ben- 
efit of  creditors,  the  deed  of  assignment  being  recorded 
on  the  next  day.  On  the  6th  day  of  February,  1878, 
the  defendants  commenced  an  action  against  Crabtree, 
Travis  &  Co.,  and  attached  the  property  of  said  par- 
ties in  the  hands  of  said  assignee.  A  few  days  there- 
after the  plaintiff  instituted  an  action  of  replevin 
in  the  district  court  of  Lancaster  county,  and  recov- 
ered possession  of  the  goods  taken  under  the  attach- 
ment. On  the  trial  of  the  cause,  the  plaintiff  offered 
in  evidence  the  assignment  from  Crabtree,  Travis  & 
Co.  to  himself,  to  which  the  defendants  objected. 
Firsty  Because  the  instrument  is  void  on  its  face,  as 
it  does  not  describe  any  of  the  property  it  attempts  to 
assign,  or  where  it  is  situate.  Second^  It  excepts  such 
property  as  is  exempt  from  execution.  Third,  Because 
the  assignee  has  the  right  to  compromise  choses  in 
action  when  he  deems  it  expedient.  Fourth^  Because 
there  is  a  reservation  for  the  benefit  of  the  assignor. 
Fifth,  Because  the  partnership  assets  are  first  to  be 
applied  to  the  payment  of  partnership  indebtedness, 
and  individual  property  to  individual  indebtedness,  etc. 

The  objections  were  sustained  and  the  assignment 
excluded,  to  which  the  plaintiff  excepted.  Judgment 
having  been  rendered  in  favor  of  the  defendants,  the 
plaintiff  brings  the  cause  into  this  court  by  petition  in 
error. 

Is  the  instrument  void  on  its  £Eice  because  it  fails  to 
describe  the  property  ? 

Section  1  of  the  act  relating  to  voluntary  assign- 
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ments  for  the  benefit  of  creditors,  approved  February 
19, 1877  (Laws,  1877,  p.  24),  provides :  "  that  in  evtry 
case  in  which  any  person  shall  make  a  voluntary  as- 
signment of  his  estate,  real  or  personal,  or  any  part 
thereof,  to  any  person  or  persons  in  trust  for  his  cred- 
itors, it  shall  be  the  duty  of  the  assignee  or  assignees, 
within  thirty  days  after  the  execution  thereof,  to  file  in 
the  office  of  the  clerk  of  the  district  court  in  the  county 
in  which  the  assignor  shall  reside,  an  inventory  of  all 
the  estate  or  eftects  so  assigned,  accompanied  witli  an 
affidavit  of  such  assignees  that  the  same  is  a  full  and 
complete  inventory  of  all  such  estate  and  effects,  so  far 
as  the  same  has  come  to  their  knowledge." 

Section  2  provides  that  "  the  district  court  of  such 
county,  or  judge  thereof  in  vacation,  shall,  upon  appli- 
cation of  such  assignee  or  assignees,  appoint  three  dis- 
interested and  competent  persons  to  appraise  the  estate 
and  effects  so  assigned;  and  said  appraisers,  having 
first  taken  an  oath  or  affirmation  before  some  person 
having  authority  to  administer  oaths,  to  discharge 
their  duty  with  fidelity,  shall  forthwith  proceed  to  make 
an  appraisement  of  the  estate  and  effects  assigned  ac- 
cording to  the  best  of  their  judgment,  and  said  ap- 
praisers shall  receive  the  same  compensation  as  is 
allowed  by  law  to  appraisers  of  real  estate  taken  upon 
execution." 

Section  8  provides  that  "the  assignee  shall  give 
bond  with  one  or  more  sufficient  sureties,  to  be  ap- 
proved by  the  clerk  of  the  court,  in  double  the  amount 
of  the  appraised  value  of  the  estate,"  etc. 

The  grant  in  the  assignment  in  this  case  is  as  fol- 
lows :  "  Now,  the  said  party  of  the  first  part  (Crabtree, 
Travis  &  Co.),  and  the  said  James  W.  Crabtree,  George 
W.  Travis,  and  Matthew  W.  Crabtree,  as  said  individ- 
uals as  aforesaid,  for  and  in  consideration  of  the  pre- 
mises and  of  one  dollar  in  hand  to  the  party  of  the 
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first  part  paid,  and  the  further  sum  of  one  dollar  to 
each  of  the  said  parties — James  W.  and  Matthew  W. 
Crabtree  and  the  said  Travis — paid  by  the  said  party 
of  the  second  part,  all  of  the  lands,  tenements,  here- 
ditaments, chattels,  property,  and  choses  in  action  of 
every  name,  nature,  and  description,  wherever  the 
same  be  (except  such  property  as  is  exempt  by  law 
from  execution) ",  etc. 

In  Pingree  v.  Oomstocky  18  Pick.,  46,  a  description  in 
an  assignment  of  real  estate,  as  ^^  all  the  lands,  tene- 
ments, and  hereditaments,"  was  held  sufficient,  and  in 
Emerson  v.  Knower^  8  Pick.,  63,  property  was  described 
as  '^  quantities  of  leather  and  stock,  designed  for  the 
manufacture  of  boots  and  shoes,  and  also  of  boots  and 
shoes  already  made  or  partly  made."  It  was  held  suf- 
ficient. 

In  Strong  v.  Carrier^  17  Conn.,  819,  a  deed  of  assign- 
ment conveying  all  the  assignor's  estate,  real  and  per- 
sonal (except  such  as  was  by  law  exempt  from  execu- 
tion), without  any  description  of  such  estate,  was  held 
sufficient  upon  the  ground  that  under  the  provisions 
of  the  statute  two  months  were  allowed  for  making  an 
inventory  after  the  deed  was  filed  for  record.  To  the 
same  effect  see  also  Clarke  v.  Mix,  16  Id.,  152. 

In  Kellogg  v.  SUmsony  15  Barb.,  S.  C,  1  Kernan,  802, 
property  was  described  as  "  all  and  singular  the  goods 
and  chattels,  merchandize,  bills,  bonds,  notes,  book 
accounts,  claims  and  demands,  choses  in  action,  books 
of  accounts,  judgments,  evidences  of  debt,  and  prop- 
erty of  every  name  and  nature  whatever."  It  was 
held  that  the  omission  of  an  inventory,  or  further 
specifi.cations,  was  not  conclusive  evidence  of  fraud, 
but  a  circumstance  to  be  considered  by  the  jury. 

In  Brashear  v.  WesU  7  Peters,  608,  the  objection 
tl^t  an  assignment  was  in  general  terms,  and  that  no 
schedule  was  annexed,  did  not  invalidate  it. 
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It  is  clear,  under  a  statute  providing  for  filing  a 
schedule  of  the  property  within  thirty  days  from  the 
time  of  the  assignment,  that  a  mere  failure  to  describe 
the  property  specifically  will  not  render  the  assign- 
ment void  on  its  face. 

As  to  the  objection  that  the  instrument  excepts 
property  which  is  exempt  from  execution,  the  court 
has  already  held  that  partnership  property  is  not  ex- 
empt from  the  payment  of  partnership  debts.  Wise  v. 
Frey,  7  Neb.,  184.  Tills  Case,  3  Id.,  262.  And  the  par- 
ties are  entitled,  out  of  their  individual  property,  to 
the  exemption  allowed  by  law.  There  is  nothing, 
therefore,  in  this  objection. 

The  objection  that  the  assignee  has  the  right  to  com- 
promise choses  in  action  when  he  deems  it  expedient 
to  do  so,  is  a  more  serious  question.  If  by  this  it  is 
meant  that  the  assignee  may  compromise  valuable 
claims  for  a  mere  trifle,  or  for  a  sum  disproportionate 
to  their  value,  and  thus  squander  the  estate,  such 
power  would  justify  a  court  in  declaring  it  void.  But 
it  is  obvious  that  the  intention  of  this  provision  is 
simply  to  give  the  assignee  authority  to  settle  doubt- 
ful claims,  and  is  restricted  to  that  class  alone.  The 
assignee  is  required  to  give  a  bond,  and  may  be  re- 
quired, at  any  time  when  the  security  is  deemed  in- 
sufl[icient,  to  give  an  additional  bond.  This  bond  is 
for  the  security  of  the  creditors,  and  any  breach  of 
its  conditions,  including  acts  of  malfeasance  or  mis- 
feasance in  the  disposition  of  the  estate,  renders  him 
liable  thereon. 

The  fourth  ground  of  objection  is  not  well  taken,  as 
^  the  reservation  is  merely  to  pay  over  to  the  assignors 
"the  rest,  residue,  and  remainder,  if  any  there  be, 
after  paying  said  costs,  charges,  expenses,  and  debts  as 
aforesaid."  This  the  assignee  would  be  required  to  do 
without  such  a  provision. 
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The  fifth  ground  of  objection  is  not  sustained  by  the 
record,  the  assignment  being,  after  paying  the  costs 
and  charges,  "to  distribute  and  pay  the  remainder  of 
the  proceeds  to  all  the  creditors  of  the  said  party  of 
the  first  part,"  etc.  The  assignment  is  not  void  on  its 
face,  and  should  have  been  received  in  evidence.  And 
this  is  decisive  of  the  case.  Where  a  debtor  finds 
that' he  is  unable  to  pay  all  his  debts,  and  makes  an 
assignment  of  all  his  property,  to  be  applied  to  the 
payment  of  all  his  debts,  in  equal  proportions,  such  an 
assignment  being  just  and  equitable  in  its  nature,  is 
entitled  to  the  favor  of  courts,  and  will  not  be  declared 
fraudulent  and  void  on  its  face,  unless  it  is  clearly  so. 
The  assignor  cannot  make  a  new  contract  with  his 
creditors  and  require  them  to  wait  six  months  or  a 
year,  or  any  other  period,  for  payment  after  the  debt 
is  due.  But  if  the  delay  is  merely  the  necessary  re- 
sult of  being  unable  to  convert  the  property  into 
money  at  once,  it  will  not  invalidate  the  instrument. 
The  entire  proceeding  is  under  the  supervision  and 
control  of  the  district  court  or  the  judge  thereof,  and 
it  is  the  duty  of  the  court,  if  the  proper  application  is 
made,  to  see  that  the  trustee  discharges  the  duties  of 
his  trust  faithfully,  efliciently,  and  for  the  benefit  of 
creditors. 

Judgment  seems  to  have  been  rendered  on  the  re- 
plevin bond  against  the  sureties  thereon.  Section  196 
of  the  code  of  civil  procedure  provides  that  "  no  suit 
shall  be  instituted  on  an  undertaking  given  under  sec- 
tion 186,  before  an  execution,  issued  on  a  judgment  in 
favor  of  the  defendant  in  the  action,  shall  have  been 
returned  that  suflBicient  property  whereon  to  levy  and 
make  the  amount  of  such  judgment  cannot  be  found 
in  the  county." 

In  Moore  v.  Kepner,  7  Neb.,  291,  it  was  held  that 
judgment  might  be  rendered  against  a  surety  on  an 
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appeal  bond  in  replevin,  the  case  having  been  ap- 
pealed from  the  county  court  of  York  county  to  the 
district  court,  where  judgment  was  rendered  against 
the  appellant  and  his  surety.  This  was  proper.  Gen- 
eral Statutes,  257.  But  it  does  not  apply  to  an  ordi- 
nary replevin  bond.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further 

proceedings. 

Ebversbd  and  bemanded. 
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Charles  Wake,  plaintiff  in  error,  v.  Patrick  S.  ,  ^  -^ 
Griffin,  defendant  in  error.  l42_iw 

'  I    9     47 

iO     87 

X.  Fraudulent  Sale  of  Goods:  possession  retained  by 
SELLER.  A  sale  of  goods  is  void  as  to  a  creditor  of  the  seller 
if  there  be  no  change  of  possession  of  the  things  sold  until  his 
execution  is  levied  upon  them,  without  proof  that  it  was  made 
in  good  faith,  and  without  any  intent  to  defraud  creditors. 

2.     :  .     The  law  will  not  protect  a  purchaser,  even  if 

he  pay  a  valuable  consideration,  in  a  sale  of  goods  made  for  the 
purpose  of  putting  them  beyond  the  reach  of  creditors. 

3.     :  :      EVIDENCE.      Evidence    of    the  seller  being 

largely  indebted  at  the  time  of  making  a  sale  of  goods  is  mate- 
rial to  prove  such  sale  to  have  been  fraudulent  as  to  creditors. 


4.  :  :  SALE  BY  HUSBAND  TO  WIFE:  CONSIDERA- 
TION. In  an  alleged  sale  of  goods  by  the  husband  to  his  wife, 
the  only  consideration  was  a  pretended  loan  of  money  by  the 
wife  to  him,  some  five  or  six  years  before,  which  he  had  ever 
since  used  in  his  business  and  treated  as  his  own.  There  was  no 
evidence  of  any  agreement  or  understanding  at  the  time  he 
took  the  money,  nor  any  recognition  by  him  at  any  time  that 
hd  was  to  repay  it.  Held^  that  the  wife  had  no  legal  claim 
against  her  husband  for  the  money,  nor  would  she  be  permit- 
ted, through  a  voluntary  sale,  nominally  in  repayment  of  that 
money,  to  appropriate  his  property  to  the  exclusion  of  the 
claims  of  bona  fide  creditors. 

This  was  an  action  of  replevin.      The  defendant, 
who  was  plaintiff  in  the  court  below,  claimed  the  title 
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and  right  of  possession  to  the  property  in  question,  by 
virtue  of  a  bill  of  sale  from  John  C.  McMahon  to  Mary 
'  McMahon,  his  wife,  and  a  sale  from  Mary  McMahon 
to  himself.  Plaintiff",  as  constable,  claimed  right  of 
possession  of  said  property  by  virtue  of  the  levies  of 
two  executions  issued  out  of  the  county  court  in  favor 
of  Steele  &  Johnson  against  said  John  C.  McMahon 
and  one  John  C.  Wolfe,  March  18,  1877.  Upon  a 
trial  of  the  cause  in  the  district  court  of  Platte  county, 
Post,  J.,  instructed  the  jury,  inter  aUa^  as  follows: 

1.  It  can  make  no  difference  that  McMahon  & 
Wolfe  owed  other  debts  at  the  time  McMahon  sold 
the  property  in  controversy  to  the  witness,  Mary  Mc- 
Mahon, if  in  fact  you  find  he  did  so  sell  said  property 
to  said  witness.  The  only  question  for  consideration 
on  that  branch  of  the  case  is — did  John  C.  McMahon 
sell  said  property  to  said  witness  in  good  faith,  for  con- 
sideration? And  it  can  make  no  difference  when  the 
consideration  was  paid  by  her,  whether  at  the  time  of 
such  sale  or  prior  to  said  time. 

2.  If  McMahon  was  honestly  indebted  to  his  wife 
in  the  sum  of  $800,  or  any  other  sum  equal  to  the 
value  of  the  goods,  he  would  have  a  perfect  legal  right 
to  pay  her  such  debt  by  transferring  to  her  this  or 
any  other  property,  and  she  would  have  a  perfect  legal 
right  to  hold,  own,  use,  sell,  or  trade  such  property. 

The  jury  returned  a  verdict  in  favor  of  Griffin,  and 
Wake,  the  defendant  there,  brought  the  case  into  this 
court  upon  a  petition  in  error. 

MiUei  ^  aSo/i,  for  plaintiff  in  error. 

1.     The  pretended  sale  from  John  C.  McMahon  to 

his  wife,  Mary  McMahon,  was  absolutely  void.     AuU- 

man  v.  Obermeyer,  6  Neb.,  261.     Putnam  v.  Bicknelly  18 

Wis.,  333.     Lord  v.  Parker^  3  Allen,  129.      WhiU  v. 

Wager,  25  K  T.,  328. 
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2.  Mary  McMahon,  having  permitted  her  husband, 
John  C.  McMahon,  to  use  and  invest  her  money  in  his 
own  name  for  more  than  four  years,  did  not  stand  in 
the  position  of  a  creditor  towards  her  husband.  There- 
fore the  pretended  sale  from  him  to  her,  being  without 
consideration,  was  absolutely  void.  2  Perry  on  Trusts, 
sec.  678.  GUdderiy  Murphin  ^  (Jo.  v.  Taylor,  16  Ohio 
State,  509. 

8.  The  sales  firom  McMahon  to  his  wife,  and  from 
her  to  Griffin,  are  void  for  a  further  reason  that  there 
was  no  change  in  the  possession  of  the  property  pre- 
tended to  be  sold.  It  remained  in  possession  of  Mc- 
Mahon, the  original  owner,  up  to  the  time  of  the  levy 
by  the  constable  (plaintiff  in  error).  Gen.  Statutes, 
1873,  chap.  25,  p.  893,  sec.  11.  The  defendant  in  error 
faDed  to  prove  that  there  was  any  change  in  the  pos- 
session of  the  things  sold,  and  the  presumption  is  con- 
clusive that  those  sales  were  fraudulent  as  against  the 
plaintiff.     Brimswick  ^  Co.  v.  McChy,  7  Neb.,  137. 

WhitmoyeTy  Gerrard  ^  Postj  for  defendant  in  error. 

The  sale  from  John  C.  McMahon  to  his  wife  is  not 
void  on  account  of  the  relationship  of  the  parties.  The 
case  of  Anliman  v.  Obermeyery  6  Neb.,  261,  is  not  in 
conflict  with  the  rulings  of  the  court  in  this  case. 
Wells'  Separate  Property  of  Married  Women,  370-874. 
Beard  v.  Dedolph,  29  Wis.,  141.  Stone  v.  Gazzarrty  46 
Ala.,  269.  Barclay  v.  Plant y  50  Ala.,  609.  Schaffner 
V.  BeuteTy  37  Barb.,  49.  Woodworth  v.  Sweety  51  N.  Y.,  8. 
Bwyer  v.  Keefer,  51  III.,  525.     2  Kent  Com.,  166. 

Lake,  J. 

The  property  in  controversy  remaining  in  the  pos- 
session and  under  the  control  of  John  C.  McMahon 
after  the  pretended  sales  by  him  to  his  wife,  and  by 
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her  to  Patrick  S.  Griffin,  the  defendant  in  error,  and 
until  after  the  execution  was  levied,  and  there  being, 
as  we  think,  no  sufficient  evidence  that  either  of  said 
sales  was  made  in  good  faith  on  the  part  of  any  of  the 
parties  to  them,  they  were  clearly  void  as  against  the 
execution  creditor. 

In  principle,  the  case  is  not  different  from  Brunswick 
V.  McClay,  7  Neb.,  137.  Indeed,  in  this  case,  the  stat- 
utory presumption  of  fraud  arising  from  such  contin- 
ued occupation  of  the  property  by  the  seller  is  not  only 
not  dispelled,  but  is  overwhelmingly  sustained  by  the 
evidence  on  the  trial. 

It  may  be,  and  probably  is,  true  that  Mrs.  McMa- 
hon,  five  or  six  years  prior  to  this  transaction,  let  her 
husband  have  the  eight  hundred  dollars,  as  she  claims, 
but  there  is  not  a  syllable  of  testimony  to  show  that 
there  was  any  agreement  or  understanding  between 
them  that  he  should  ever  repay  it.  And  not  only  this, 
but  aside  from  the  fact  that  McMahon  had  and  used 
this  money,  there  is  absolutely  no  evidence  tending 
to  show  good  faith  on  the  part  of  the  McMahons  or  the 
defendant  in  error  in  respect  to  said  sales.  But,  even 
if  Mrs.  McMahon  had  loaned  the  money  to  her  hus- 
band, under  circumstances  that  would  have  made  it  a 
good  consideration  for  a  bona  fidz  transfer  by  him  to 
her  of  this  property  in  payment,  the  law  will  not  per- 
mit her  to  use  it  successfully,  as  a  shield  merely,  in 
the  perpetration  of  a  fraud  upon  his  creditors  by  her 
husband. 

Now,  even  admitting  that  McMahon  was  justly  in- 
debted to  his  wife  in  a  sum  of  money  which  he,  in 
good  conscience,  ought  to  have  paid,  what  does  the 
evidence  show  has  been  done  about  it?  First  A  sale 
of  this  property,  consisting  of  billiard  tables  and  fix- 
tures, to  his  wife  nominally  in  payment  of  the  debt. 
Second,    A  sale  of  the  same  articles  by  Mrs.  McMahon 
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to  her  brother,  the  defendant  in  error,  who  is  a  farmer 
living  several  miles  from  Columbus,  where  the  tables 
were  then  in  use,  at  the  nominal  price  of  $1,500,  taking 
his  note,  secured  by  mortgage  upon  the  same  property, 
in  payment.  And  Third,  Since  the  commencement 
of  this  replevin  suit  a  sale  of  the  property  by  the  de- 
fendant in  error  to  one  Thomas  Griffin,  a  nephew  of 
Mrs.  McMahon,  nominally  for  $1600,  of  which  amount 
$1500  were  satisfied  by  the  surrender  of  the  note  given 
by  Patrick  to  his  sister  as  aforesaid,  and  the  residue 
by  the  individual  note  of  said  Thomas. 

ISTow,  with  Thomas  Griffin,  the  owner  of  the  tables 
thus  paid  for,  how  stands  Mrs.  McMahon?  With  the 
consideration  which  she  received  for  the  sale  to  her 
brother  surrendered,  what  has  she  left  to  show  for  the 
property  received  from  her  husband?  And  how  did 
Thomas  Griffin  remunerate  her  for  giving  up  the  $1,500 
note?  These  inquiries  are  naturally  suggested,  and 
they  are  important. 

It  is  disclosed  by  McMahon's  testimony  that  at  the 
time  of  these  transactions  he  was  indebted  to  Thomas 
Griffin  upwards  of  a  thousand  dollars,  which  was  se- 
cured by  a  mortgage  on  his  real  estate;  and  it  is  fur- 
ther shown  that  these  tables,  either  directly  or  indi- 
rectly, went  to  pay  off  said  indebtedness,  which  being 
done,  the  mortgaged  premises  were  conveyed  to  Mrs. 
McMahon. 

The  design  of  this  manipulation  of  the  property  in 
controversy  is  apparent.  The  scheme  is  too  transpa- 
rent to  deceive  any  one.  The  ear-marks  of  fraud  are 
all  over  the  transaction  referred  to;  and  the  defendant 
in  error  was  an  active  participant  in  the  endeavor  to 
cover  up  the  property,  as  is  shown  by  the  stealthy  man- . 
ner  in  which  he  removed  and  disposed  of  the  tables 
after  knowing  the  execution  was  levied  upon  them. 

As  before  stated,  the  money  forming  the  pretended 
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consideration  for  the  sale  by  McMahon  to  his  wife,  she 
delivered  to  him  several  years  ago,  without,  so  far  as 
appears,  there  being  any  agreement  respecting  it. 
During  all  of  these  years,  McMahon  has  had  this 
money  invested  in  his  business,  treating  it  in  all  re- 
spects precisely  as  if  it  were  his  own  means ;  obtaining 
credit,  doubtless,  on  the  strength  of  it,  but  in  no  way 
recognizing  any  obligation  as  resting  upon  him  to  re- 
pay it.  Under  these  circumstances,  it  could  not  be 
successfully  contended  that  Mrs.  McMahon  had  any 
claim  upon  her  husband  for  the  money,  which  the  law 
recognizes,  or  would  enforce ;  nor  will  the  law  permit 
her  by  means  of  a  voluntary  sale,  nominally  in  repay- 
ment of  that  money,  to  appropriate  his  property  to  the 
exclusion  of  the  just  claims  of  bona  fide  creditors. 

It  is  contended  also,  that  the  court  erred  in  two  of 
the  instructions  given  to  the  jury.  By  one  of  these 
instructions — ^the  first  requested  on  behalf  of  the  de- 
tendant  in  error — ^the  jury  were  told  in  substance, 
that  it  was  immaterial  that  McMahon  was  largely  in- 
debted at  the  time  of  selling  the  property  to  his  wife. 
This  was  clearly  erroneous.  The  fact  of  his  owing 
other  debts  at  that  time  was  a  circumstance  which 
might  account  for  his  evident  desire  to  put  his  prop- 
erty in  other  hands,  and  beyond  the  reach  of  legal  pro- 
cess. The  theory  of  the  defense  below  doubtless  was, 
that  these  several  sales  were  mere  shams,  or  if  any  real 
transfer  took  place,  that  it  was  the  result  of  a  fraudu- 
lent conspiracy  and  device  to  put  the  property  out  of 
the  reach  of  McMahon's  creditors.  In  this  view  of  the 
transactions  between  the  McMahons  and  the  two  Grif- 
fins— ^and  there  is  strong  evidence  in  the  record  to  jus- 
.  tify  it — ^the  fact  that  John  C.  McMahon  was  largely 
indebted  was  of  prime  importance,  and  the  jury  ought 
,to  have  been  so  informed.  Not  much  headway  would 
be  made  in  proving  to  a  jury  that  a  sale  of  chattels 
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had  been  made  for  the  purpose  of  defrauding  creditors 
without  testimony  showing  the  seller  to  have  been  in- 
debted at  the  time  of  making  it. 

As  to  the  other  instruction  complained  of,  when  ab- 
stractly considered,  we  see  no  objection.  If  there 
were  any  evidence  of  McMahon  being  really  indebted 
to  his  wife  at  the  time,  it  would  have  been  well  enough; 
but  there  being  no  such  evidence,  it  ought  not  to  have 
been  given. 

For  these  reasons  the  judgment  is  reversed,  and  the 
cause  remanded  to  the  court  below  for  a  new  trial. 

Bbvbrsed  and  remandbd. 


School  District  Number  25,  op  Hall  County,  plain- 
tiff IN  BRROR,  V.  Ferdinand  P.  Cowee,  defendant 

IN  ERROR. 

1.  Sohool  District:    appoiktmbnt  or  teaches:    unexpired 

TERM.  L.  was  appointed  director  of  a  school  district,  to  hold 
during  the  unexpired  term  of  S.  Held^  that  the  appointment, 
if  legally  made,  entitled  him  to  hold  the  office  during  the  whole 
of  the  unexpired  term. 

2.     :    .    VThere  the  director  of  a  school  district  was 

appointed  to  flU  a  vacancy  in  November,  1875,  and  accepted  the 
office,  and  thereafter  performed  all  the  dutiels  pertaining  to  the 
same  until  April,  1877,  field,  in  an  action  on  a  contract  with 
a  qualified  teacher,  signed  by  him  as  director  in  October,  1876, 
that  the  court  will  not  enquire  into  the  strict  legality  of  his  ap- 
pointment. He  being  a  de  facto  officer,  the  district  is  bound 
by  his  acts. 

Error  to  the  district  court  of  Hall  county.  Tried 
below  before  Post  J.  There  is  a  sufficient  statement 
of  the  fiBkcts  contained  in  the  opinion. 


» 


'  '..*• 


54   SUPREME  COURT -QF  NEBRASKA, 

School  Di&trict  v.  Cowee. 

Thummel  ^  Platte^  for  plaintiff  in  error. 

The  contract  sued  on  is  not  the  contract  of  the  dis- 
trict. It  should  be  in  writing  and  have  consent  of 
moderator  or  treasurer  indorsed  thereon.  Laws  1875, 
p.  117,  sec.  6.  It  is  simply  the  contract  of  one  Leavitt, 
and  he  alone  is  responsible.  It  does  not  bind  the  dis- 
trict People^  ex  rel.  Hunter ^  v.  Peters,  4  Neb.,  254. 
Under  the  evidence,  we  contend  that  Leavitt  never 
had  any  right  or  color  of  authority  to  act  or  enter  into 
contract  with  the  defendant  so  as  to  make  the  district 
liable,  or  bind  the  same.  He  was  not  even  an  officer 
de  facto. 

Abbott  ^  Caldwell,  for  defendant  in  error. 

In  this  case  we  have  a  contract  made  on  behalf  of  a 
corporation,  for  the  accomplishment  of  the  only  object 
for  which  that  corporation  was  created,  made  by  offi- 
cers competent  to  bind  the  corporation  by  such  a  con- 
tract, recorded  by  those  officers  as  a  part  of  the  pro- 
ceedings of  the  corporation,  the  duties  to  be  performed 
within  the  building  owned  by  the  corporation,  and 
built  for  the  sole  benefit  of  that  corporation,  a  con- 
tract honestly  made  by  the  defendant  in  error,  and 
faithfully  performed  by  him  so  far  as  laid  in  his  power 
— and  it  is  respectfully  submitted  that  it  is  the  contract 
of  the  corporation,  and  that  the  judgment  of  the  court 
below  so  holding  should  be  affirmed. 

Maxwell,  Ch.  J. 

On  the  80th  day  of  December,  1876,  the  defendant 
in  error  recovered  a  judgment  against  the  plaintiff  in 
the  county  court  of  Hall  county  for  the  sum  of  $35.00 
and  costs,  which  on  appeal  to  the  district  court  was 
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affirmed.  The  plaintiff  brings  the  cause  into  this  court 
by  petition  in  error. 

The  right  of  the  defendant  in  error  to  recover  de- 
pends upon  the  validity  of  a  certain  contract  dated 
October  5,  1876,  purporting  to  have  been  made  on  be- 
half of  the  plaintiff  with  the  defendant,  a  qualified 
teacher,  to  teach  the  school  of  said  district  for  the 
period  of  four  months,  commencing  on  the  20th  day  of 
November  of  that  year.  Said  contract  being  signed  by 
L.  G.  Leavitt,  director,  and  approved  by  James  A, 
Jones,  treasurer  of  said  district. 

It  is  claimed  that  Mr.  Leavitt  was  not  director  of  the 
district.  It  appears  from  the  bill  of  exceptions  that 
in  November,  1875,  one  D.  C.  Smith  was  director  of 
this  district,  and  being  about  to  remove  therefrom,  en- 
quired of  Leavitt  if  he  would  accept  the  office  of  direc- 
tor. Leavitt  gave  his  assent,  and  was  then  informed 
by  Smith  that  he  had  been  appointed.  Smith  at  that 
time,  or  soon  thereafter,  delivered  to  him  the  director's 
record,  which  contains  this  entry:  "L.  G.  Leavitt, 
director,  appointed  November  16th,  1875;  office  ex- 
pires April  1878;"  and  also  his  acceptance  of  the  office 
as  follows:  '*I  hereby  accept  the  foregoing  office. 
L.  G.  Leavitt." 

It  does  not  clearly  appear  from  the  record  by  whom 
the  appointment  was  made,  whether  by  Smith  or  the 
moderator  and  treasurer.  Although  the  moderator 
testifies  that  Smith  spoke  to  him  about  the  appoint- 
ment, and  he  "  told  him  he  didn't  know  as  he  had  any 
objections  to  Mr.  Leavitt,"  Smith  had  no  authority  to 
make  the  appointment ;  but  if  under  such  an  appoint- 
ment the  district  permitted  Leavitt  to  act  without  ob- 
jection, it  will  be  bound  by  his  acts  within  the  scope 
of  his  authority. 

The  defendant  introduced  in  evidence  "  the  record 
of  the  proceedings  of  the  annual  meeting  of  school 
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distHct  No.  25  for  the  year  1876,  signed  L.  G.  Leavitt, 
director;  also  on  p.  97  the  certificates  of  the  school- 
tax  levied  for  the  year  1876,  signed  L.  G.  Leavitt,  di- 
rector; also  on  pages  110,  111,  112,  contracts  with 
teachers,  signed  L.  G.  Leavitt,  director."  And  Lea- 
vitt testifies  that  he  acted  as  director  of  the  district 
from  the  time  of  his  appointment  until  April,  1877, 
and  that  he  took  the  census  of  the  district  twice,  cer- 
tified the  amount  of  t^xes  to  be  levied  in  1876,  made 
contracts  with  teachers,  drew  orders  on  the  treasury, 
and  none  of  his  testimony  is  denied.  In  April,  1878, 
a  director  was  elected,  but  does  not  appear  to  have 
accepted  the  office,  or  discharged  any  of  its  du- 
ties. A  special  meeting  of  the  district  seems  to  have 
been  called  some  tipje  in  October  or  November,  1876, 
for  the  purpose  of  electing  a  director.  The  exact  date 
of  this  meeting  does  not  appear,  but  it  appears  to 
have  been  after  this  contract  was  entered  into.  If 
Leavitt's  appointment  was  legally  made,  which  we 
cannot  determine  from  this  record,  he  would  hold  dur- 
ing the  unexpired  term  of  Mr.  Smith,  and  the  attempt- 
ed election  would  be  a  nullity.  But  whether  Leavitt's 
appointment  was  strictly  legal  or  not  he  was  acting 
for  the  district  as  director  under  color  of  office  by 
that  appointment;  and  as  to  the  public  and  third  par- 
ties, he  was  a  de  facto  officer.  If  the  district  was  dis- 
satisfied with  him,  proceedings  should  have  been  insti- 
tuted to  oust  him  from  the  position.  It  follows  that 
the  contract  is  that  of  the  district,  and  the  judgment 
must  be  aSirmed. 

Judgment  affirmsd. 
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Bebbcca  Jones  and  others,  plaintiffs  in  error,  v. 
William  Null,  defendant  in  error. 

1.  Mortgage  Foreclosure :   rstatbs  of  dkcsden'ts.    A  mort- 

gagee, after  the  death  of  the  mortgagor,  may  institute   and 
maintain  an  action  to  foreclose  the  mortgage,  and  cannot  be 
,       compelled  to  relinquish  his  lien,  and  share  in  the  general  assets 
of  the  estate. 

2.  Judgment  on  default.     It  is  error  to  take  judgment  against 

a  party  failing  to  answer  or  demur  to  the  petition  without  first 
entering  a  default;  but,  if  the  decree  show  that  such  party 
consented  to  the  sum  found  due  by  the  court,  it  will  be  error 
without  prejudice. 

Error  to  Qage  county  district  court.  The  actipn 
there  was  to  foreclose  a  mortgage  executed  by  Samuel 
Jones  to  William  ITull.  Rebecca  Jones  was  the  wife, 
and  the  other  defendants  were  heirs  of  Samuel,  who 
had  died  before  the  commencement  of  the  action. 
The  case  came  to  this  court,  upon  demurrer  to  the  pe- 
tition, at  the  January  terra,  1877,  and  is  reported  5 
Neb.,  500.  Having  been  remanded  to  the  district 
court  and  tried  upon  issues  joined,  a  decree  was  ren- 
dered by  Weaver,  J.,  in  favor  of  Ifull,  which  Rebecca 
and  the  other  defendants  seek  to  reverse  by  their  peti- 
tion in  error. 

W.  H,  Ashbyj  for  plaintiff  in  error. 

1.  The  district  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action.  The  probate  court  has  exclusive 
jurisdiction  of  the  administration  of  estates.  Gen. 
Stat.,  264.  All  "  claims  and  demands"  must  be  pre- 
sented and  allowed  by  the  probate  court.  Gen.  Stat., 
818.  The  note  is  the  "  claim "  or  "  demand,"  the 
mortgage  a  mere  incident.  Harp  v.  Gdlahan,  46  Cal., 
222.     Pitie  v.  Shipley,  Id.,  164.    Skhd  v.  CarvilUj  42 
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Id.,  505.  WiUis  V.  Farley,  24  Cal.,  490.  Vedder  v. 
Vedder,  1  Denio,  257.  JEhvin^  v.  Oriswoldy  48  Vt,  400. 
Scnde  v.  Benton,  44  Vt.,  809.  Zachary  v.  Chambers ,  1 
Oregon,  821. 

2.  Personal  estate  is  first  to  pay  claims  against  the 
estate,  and  mast  be  exhausted  before  real  estate  can 
be  taken.  Gten.  Stat.,  Chap.  17,  §§  67-72,  201,  248- 
250.  Iforth's  Probate  Practice,  555.  Story's  Equity, 
571,  587.  7  Bac,  Ab.,  159.  Lupton  v.  Lupton,  2 
Johns.  Ch.,  628.  McKay  v.  Chreen,  8  Id.,  56.  MoUan 
V.  Griffith^  8  Paige,  Oh.,  404..  State  v.  Mason,  21  Ind., 
171.  Clarke  v.  Henshaw,  80  Ind.,  144.  QovJd  v.  Win- 
throp,  6  R.  L,  819.  Ooodbum  v.  Stevens,  1  Md.,  Oh., 
420. 


Mason  ^Whedon,  for  defendant  in  error. 

1.  The  plaintiflfe  in  error  were  each  properly 
served  with  summons,  and  a  failure  to  enter  a  default 
against  a  person  properly  served  is  amendable  in  court 
below,  and  on  appeal  or  error  the  amendment  will  be 
regarded  as  made.  Shaw  v.  Binkard,  10  Ind.,  227. 
Hxdl  V,  Ghreen,  26  Ind.,  888.  Warbritton  v.  Cameron, 
10  Ind.,  802. 

2.  It  was  not  error  to  take  the  decree  against  all 
the  defendants.  Key  v.  Robinson,  8  Ind.,  868.  Smith 
V.  Carley,  Id.,  451. 

Maxwell,  Oh.  J. 

The  errors  assigned  in  this  case  are : 

First  That  the  court  had  not  jurisdiction  of  the 
subject  of  the  action. 

Second.  That  the  facts  set  forth  in  plaintiff's  peti- 
tion are  not  sufficient  to  constitute  a  cause  of  action. 

Third.  That  the  record  does  not  show  that  any  of 
the  parties  to  the  action  appeared,  personally  or  by 
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attorney,  on  the  day  of  the  rendition  of  the  judg- 
ment. 

Fourth.  That  it  appears  from  the  record  that  Jane 
Poole  and  Sarah  Ann  Drew  were  each  in  default  of  an 
answer,  and  that  no  default  was  taken  against  them. 

Fifth,  That  the  amount  found  due  purports  to  have 
been  so  found  by  consent  of  the  parties,  when  it  ap- 
pears from  the  record  that  a  portion  of  the  defendants 
were  infants,  and  incapable  of  consenting,  etc. 

Sixth.  That  the  record  shows  that  the  cause  was  in 
the  hands  of  a  referee  to  take  proofs  as  to  John  Jones, 
and  that  the  cause  was  still  pending  under  the  order 
of  reference  at  the  time  of  the  rendition  of  the  judg- 
ment. 

Section  227  of  chapter  17,  Gen.  Statutes,  provides 
that  "  no  action  shall  be  commenced  against  the  ex- 
ecutor or  administrator,  except  actions  to  recover  the 
possession  of  real  or  personal  property,  and  actions  for 
relief  other  than  for  the  recovery  of  money  onLy^  and  such 
actions  as  are  permitted  by  this  chapter ;  nor  shall  any 
attachment  or  execution  be  issued  against  the  estate  of 
the  deceased  until  the  expiration  of  the  time  limited 
by  the  court  for  the  payment  of  the  debts,  except  in 
the  actions  mentioned  in  this  section,  and  in  the  cases 
provided  for  in  section  two  hundred  and  seventy-two." 

Section  272  provides  that  "  if  the  giving  of  notice 
for  the  examination  and  allowance  of  claims  against 
the  estate,  before  the  judge  or  commissioners,  shall  in 
any  case  be  omitted  for  the  period  of  one  year  after 
the  granting  of  letters  testamentary,  or  of  administra- 
tion, no  person  having  any  contingent  or  other  lawful 
claim  against  a  deceased  person  shall  be  prevented 
from  prosecuting  the  same  against  the  executors,  ad- 
ministrators, heirs,  devisees,  or  legatees,  as  the  same 
may  be,  who  shall  have  received  real  or  personal  prop- 
erty from  the  estate;  and  in  all  cases  a  creditor  hav- 
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ieD  upon  the  real  or  personal  estate  of  the  de- 
by  judgment,  execution,  or  attachment,  pre- 
to  his  death,  maj  proceed  to  enforce  such  lien 
ue  as  if  such  death  had  not  occurred." 
ill  be  perceived  that  actions  for  relief,  other  than 
recovery  of  money  only,  are  excepted  from  the 
ons  of  this  act.  Does  an  action  for  the  fore- 
:  of  a  mortgage  come  within  this  designation? 
ion  for  the  recovery  of  money  only  is  one  where 
ught  to  reduce  a  debt  to  judgment  upon  which 
mtioD  may  issue  and  be  levied  upon  any  prop- 
the  defendant  not  exempt.  An  action  to  fore- 
mortgage  is  brought  for  the  purpose  of  deter- 
■  by  the  Judgment  of  the  court  the  amount  due, 
ejecting  the  lands  mortgaged  to  t)ie  payment  of 
le.  Such  an  action  is  not  one  for  the  recovery 
ley  only,  and  clearly  comes  within  the  excep- 
imed.  But  were  it  otherwise,  the  power  of  the 
ure  to  divest  the  lien  of  a  mortgage  and  compel 
»r  to  release  his  security  for  the  payment  of 
t  may  well  be  ijuestioned.  If  such  power  exist, 
idity  of  a  lien  would  depend  altogether  upon 
of  the  debtor,  and  the  payment  of  the  debt,  in 
his  death,  upon  the  amount  of  assets  belonging 
estate.  A'  creditor  might  be  compelled,  in  such 
receive  10,  20,  or  whatever  per  cent  might  be 
i  payable  out  of  the  estate;  or  in  case  the 
y  was  exempt,  he  would  receive  nothing  what- 
Such  a  law,  if  in  existence,  would  clearly  im- 
e  obligations  of  contracts,  and  would  be  void, 
r  statute  contains  no  such  provision,  and  was 
ended  to  prevent  a  party  holding  a  mortgage 
ringing  an  action  to  foreclose  the  same.  The 
r  may,  however,  if  he  see  fit,  file  his  claim 
the  estate  and  share  in  the  general  distribution 
assets,  but  he  cannot  be  compelled  to  do  so. 
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And  the  executor  or  administrator,  if  he  desire  to  pay 
off  the  claims,  may  have  the  same  presented  and  allowed 
against  the  estate,  as  provided  in  sections  224  and  225. 
There  is  no  error,  therefore,  in  the  first  objection. 

The  question  of  the  sufiiciency  of  the  petition  has 
already  been  before  this  court.  Null  v.  Jcmes^  5  Ifeb., 
500.     And  we  adhere  to  our  decision  in  that  case. 

As  to  the  third  objection,  it  nowhere  appears  in  the 
record  that  a  default  was  taken  against  Mary  Jane 
Pool  and  Sarah  Ann  Drew.  A  decree  was  therefore 
improperly  rendered  against  them,  unless  it  is  shown 
by  the  decree  itself  that  they  consented  to  its  rendi- 
tion.    The  decree  is  as  follows  : 

"  If ow  on  this  8th  day  of  November,  A.B.  1877, 
this  cause  came  on  to  be  heard  upon  the  amended  pe- 
tition filed  herein,  and  the  several  answers  of  the  de- 
fendants filed  herein,  and  the  replication  of  the  said 
plaintiff  to  said  several  answers,  and  by  consent  and 
agreement  of  all  the  defendants  in  said  cause  the 
amount  due  upon  said  note  and  mortgage  mentioned 
in  plaintiff's  petition  is  the  sum  of  $4,300.00  and 
costs,"  etc. 

It  is  e^ddent  that  the  defendants  above  named  are 
not  minors;  they  had  filed  no  answer;  but  having  con- 
sented to  the  amount  found  due  in  the  decree,  they  are 
not  in  a  position  to  urge  the  technical  objection  that 
no  default  was  taken  against  them.  In  such  a  case 
the  error,  if  it  exist,  is  without  prejudice.  The  decree 
also  shows  that  it  was  rendered  upon  the  pleadings 
and  proofs  submitted,  the  reason  being,  probably,  that 
a  portion  of  the  defendants  being  minors,  were  inca- 
pable of  consenting  to  a  decree. 

As  to  the  objection  that  the  guardian  ad  litem  ap" 
peared  for  only  a  portion  of  the  infant  defendants,  it 
is  sufficient  to  say  that  the  answer  shows  that  he  ap- 
peared for  all. 
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As  to  the  objection  that  the  case  was  in  the  hands 
of  the  referee  at  the  time  of  rendition  of  the  decree, 
it  is  sufficient  to  say  that  the  case  was  referred  simply 
to  take  testimony ;  and,  so  far  as  appears,  all  the  testi- 
mony had  been  taken,  and  the  plaintiffs  in  error  do  not 
complain  that  they  have  been  prevented  from  offering 
or  introducing  all  the  testimony  they  had  in  the  case. 
It  is  clear  that  no  error  exists  of  which  the  plaintiffs  in 
error  can  complain.  The  decree  of  the  court  below  is 
therefore  affirmed. 

Deobes  affirmed. 
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John  Fisk,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

Criminal  Law :  allegatioks  of  ikdictment.  Where  there 
are  several  counts  in  an  indictment,  in  the  first  of  which  the 
time  and  pUice  are  specifically  stated,  it  is  sufficient  to  allege  in 
the  subsequent  counts  that  the  offense  therein  described  was 
i?ien  and  t/iere  committed. 

:    SETTixo  ASIDE  YERDTCT.     When  there  is  not  sufficient 


testimony  to  sustain  a  verdict,  it  will  be  set  aside. 


Error  to  the  district  court  of  Saline  county.  Indict- 
ment against  John  Fisk,  containing  three  counts  and 
charging  him  in  substance : 

1.  Rape  on  Maud  A,  Fancy,  a  woman. 

2.  Rape  on  Maud  A.  Fancy,  a  female  child. 

8.  Assault  with  intent  to  commit  a  rape  on  Maud 
A.  Fancy,  a  female  child. 

Motion  to  quash  the  indictment  overruled;  trial  had 
before  Weaver,  J.,  and  a  jury,  at  April  Term,  a.d.  1879; 
verdict  of  not  guilty  on  first  and  second  counts,  and 
guilty  on  third  count;   motion  in  arrest  of  judgment 
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and  for  a  new  trial  overruled,  and  prisoner  sentenced 
to  two  years  imprisonment  in  the  penitentiary.  He 
then  sued  out  this  writ  of  error. 

Hastings  ^  McGintie^  for  plaintiflFin  error. 

C.  J.  Dilworth,  Attorney  General  (with  whom  was 
W.  H.  Morris)^  for  the  State. 

Maxwell,  Ch.  J. 

The  plaintiflF  in  error  was  convicted  in  the  district 
court  of  Saline  county  of  an  assault  with  intent  to 
commit  a  rape,  and  was  sentenced  to  imprisonment  in 
the  penitentiary  for  the  period  of  two  years.  The 
count  of  the  indictment  upon  which  he  was  convicted 
is  as  follows : 

"  Third  Covnt — ^And  the  grand  jurors  aforesaid,  upon 
their  oaths  aforesaid,  in  the  name  and  by  the  authority 
of  the  state  of  Nebraska,  do  further  present,  that  John 
Fisk — or  about  the  first  day  of  November,  a.d.  1878, 
in  and  upon  one  Maud  A.  Fancy,  then  and  there  being, 
unlawfully,  violently,  and  feloniously  did  make  an 
assault  with  intent  then  and  there,  her,  the  said  Maud 
A.  Fancy,  unlawfully,  forcibly,  and  against  her  will, 
feloniously  to  ravish  and  carnally  know;  she  the  said 
Maud  A.  Fancy,  then  and  there  being  a  female  child 
other  than  the  daughter  or  sister  of  him,  the  said  John 
A.  Fisk,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Nebraska. 

"  John  P.  Maulb, 

"  District  Attorney." 

Time  and  place  must  be  attached  to  every  material 
feet  averred.  The  exact  time  not  being  material,  ex- 
cept where  it  enters  into  the  nature  of  the  offense. 
Wharton's  Cr.  Law,  sec.  261,  and  cases  cited. 
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The  place  where  the  offense  is  alleged  to  have  been 
committed  is  a  material  allegation  necessary  to  give 
the  court  in  that  county  authority  to  prosecute  the 
offense.  Under  section  412  of  the  criminal  code,  it  is 
provided  that  no  indictment  shall  be  deemed  invalid, 
nor  shall  the  trial,  judgment,  or  other  proceedings  be 
stayed,  arrested,  or  in  any  manner  affected  *  *  * 
for  the  want  of  an  allegation  of  time  or  place  of  any 
material  fact,  when  the  time  and  place  have  once  been 
stated  in  the  indictment,  etc.     Gen.  Stat.,  816. 

This  question  was  before  the  Supreme  Court  of  Ohio 
under  a  similar  statute  in  Evaiis  v.  The  State,  24  Ohio 
State,  208.  The  second  count  of  the  indictment  charged 
the  offense  in  these  words:  "  The  said  Samuel  B.  Evans, 
on  the  day  and  year  aforesaid,  unlawfully,  violently 
and  in  a  menacing  manner,  did  assault  the  said  Amelia 
B.  Gilzer,  then  and  there  being,  and  her,  the  said 
Amelia  Gilzer^  then  and  there  did  beat,  wound,  and 
maltreat,  and  other  wrongs  to  the  said  Amelia  Gilzer 
then  and  there  did,  contrary  to  the  form  of  the  statute." 

The  court  held  that  under  section  90  of  the  crimi- 
nal code,  when  there  are  several  counts  in  an  in- 
dictment, in  the  first  of  which  the  time  and  place  are 
specifically  stated,  it  is  sufficient  to  allege  in  the  sub- 
sequent counts  that  the  offense  therein  described  was 
then  and  there  committed. 

In  the  first  count  of  the  indictment  in  this  case,  it  is 
distinctly  alleged  that  the  offense  was  committed  in 
Saline  county,  and  state  of  Nebraska.  Such  being  the 
case,  the  allegation  in  the  third  count  the)i  and  there  are 
a  sufficient  designation  of  the  time  and  place.  The 
motion  to  quash  the  indictment  was  therefore  properly 
overruled. 

A  more  serious  question  arises  upon  the  sufficiency 
of  the  testimony  to  sustain  the  verdict.  It  appears 
from  the  bill  of  exceptions  that  the  prosecuting  witness 
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had  lived  in  the  family  of  the  accused  for  a  period  of 
over  six  years  at  the  time  of  the  commission  of  the 
alleged  offense.  It  also  appears  that  she  was  eight  or 
nine  years  of  age  at  the  time  she  came  to  reside  with 
the  family,  her  exact  age  being  unknown.  The  offense 
is  alleged  to  have  been  committed  in  September,  1878 ; 
that  she  continued  to  reside  in  the  home  of  the  accused 
until  January,  1879 ;  that  she  informed  no  one,  as  she 
testifies,  of  the  alleged  assault,  until  a  few  days  before 
the  finding  of  the  indictment  in  April,  1879.  Her  tes- 
timony is  of  a  very  unsatisfactory  character,  and  even 
if  taken  as  true,  fails  to  establish  the  charge.  But  to 
offset  the  testimony  we  have  that  of  the  accused,  who 
denies  the  commission  of  the  offense;  also  the  testi- 
mony of  his  wife;  the  testimony  of  Lizzie  Noble,  who 
states  that  on  the  9th  of  February  last,  "  I  told  her  (the 
prosecutrix)  Mrs.  Fisk  said  nothing  to  me,  and  I  said 
I  did  not  want  to  hear  her  trouble.  She  persisted  in 
telling  me,  and  said  they  abused  her.  I  told  her  they 
had  taken  her  as  a  child,  and  it  probably  had  been 
necessary  to  correct  her  at  times,  and  told  her  quite 
likely  she  thought  she  was  abused.  She  said, '  I  never 
thought  I  was  abused  until  the  neighbors  told  me  I 
was.*  "     This  is  not  denied. 

The  testimony  of  Miss  Anna  Graham  was  rejected 
by  the  court.  The  accused  offered  to  prove  by  this 
witness  that  about  two  weeks  before  the  trial  the 
prosecuting  witness  said  to  her,  "that  she  loved  Fisk 
as  a  father,  and  he  never  did  anything  to  her  but  what 
a  father  would  do."  This  certainly  was  proper  testi- 
mony tending  to  impeach  the  prosecuting  witness,  and 
should  have  been  admitted. 

Li  addition  we  have  a  large  number  of  witnesses 
who  testify  that  the  character  of  the  accused  in  the 
neighborhood  in  which  he  resides,  for  morality  and  vir- 
tue, is  good.    Several  testify  that  they  have  never  heard 
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called  in  queation.  This  is  evidence  of  good  chaiv 
ter.  State  v.  Lee,  22  Minn.,  407.  Matthewson  v. 
lOT,  6  Neb.,  312. 

Upon  such  teerimony  it  is  remarkable  how  a  jnry 
uld  have  found  a  verdict  of  guilty.  It  is  contended 
I  the  part  of  the  state  that  the  jury  having  passed 
ion  the  facts  in  the  case,  the  verdict  is  conclusive 
ion  that  matter.  A  court  that  would  shelter  itself 
hind  an  erroneous  verdict,  to  sustain  a  judgment  that 
clearly  wrcmg,  is  unworthy  of  the  name.  But  a  mere 
fference  of  opinion  between  the  court  and  jury  is 
it  sufficient  to  justify  the  reversal  of  a  case.  But 
lere  it  is  clearly  wrong  it  will  be  set  aside,  and  such 
&  been  the  uniform  holding  of  this  court  from  its  or- 
.nizatiou.  Seymour  v.  Street,  5  Neb.,  86.  The  A.  ^ 
.  R.  R.  Co.  V.  Washburn,  Id.  117.  Millan  v.  The 
lie,  6  Id.  136.  Matthewson  v.  Burr,  6  H.  812.  In  no 
her  way  can  the  rights  of  parties  be  protected.  The 
ry  may  misconceive  the  issue,  misunderstand  the 
structions,  fail  to  analyze  all  the  facts,  or,  in  times 
excitement,  be  unconsciously  influenced  by  popular 
imor;  and  unless  the  court  will  correct  the  wrongs, 
.hough  they  may  involve  loss  of  life,  liberty,  or  prop- 
ty,  they  must  go  unredressed.  As  the  verdict  in 
is  case  is  not  sustained  by  the  evidence,  and  is  clear- 
wrong,  the  judgment  of  the  district  court  is  re- 
rsed  and  the  cause  remanded. 
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The  a.  &  N.  R.  R.  Company,  plaintiff  in  error,  v. 
Maurice  E.  Jones,  defendant  in  error. 

1.  Verdict.    Where  there  is  a  substantial  support  to  the  verdict 

by  the  evidence  the  finding  of  the  jury  will  not  be  disturbed. 

2.  Practice :    instructions  to  jury.     It  is  not  error  to  refuse  an 

instruction,  although  containing  a  correct  proposition  of  law, 
applicable  to  the  case,  which  has  the  effect  to  withdraw  mate- 
rial testimony  from  the  consideration  of  the  jury. 

^^^  « 

Error  to  the  district  court  of  Lancaster  county. 

The  action  there  was  brought  by  Jones  against  the 
A.  &  N.  R.  R.  to  recover  $827  and  interest  from  the 
first  day  of  December,  1876,  for  medical  services  ren- 
dered one  Nelson  Russell,  who  was  injured  on  the  rail- 
road track  by  the  cars  owned  and  operated  by  defend- 
ant company.  Upon  a  trial  had  before  Pound,  J.,  and 
a  jury,  a  verdict  was  rendered  in  favor  of  Jones  for 
$128.25,  upon  which  judgment  was  entered,  motion 
for  a  new  trial  being  overruled. 

The  following  instructions  to  the  jury,  requested  on 
behalf  of  the  defendant  below,  were  refused  by  the 
court: 

1.     Although  the  defendant  did  undertake  and  as- 

NoTB. — Verdict^  will  not  be  set  aside  on  the  ground  that  it  is 
against  the  weight  of  evidence,  unless  it  is  clearly  so,  nor  where 
there  is  a  mere  difference  of  opinion  between  the  court  or  jury,  nor 
where,  in  the  opinion  of  the  court,  there  is  a  preponderance  against 
it.  Broton  v.  Hurai,  J  Neb.,  858.  A,  ^  N.  R.  R.  v.  Washburn,  5 
Id.,  117.  Young  v.  Hibbsj  Id.,  488.  Kittle  v.  De  Lamaier,  4  Id., 
427.  Storms  v.  Eaton,  5  Id.,  458.  See  also,  McCune  v.  Thomas,  6 
Neb.,  488.  Hall  v.  Vanier,  Id.,  85.  The  rule  has  no  application 
where  there  is  an  entire  failure  of  proof.  Lea  v.  McLennan,  7  Neb., 
148.  If  there  be  any  testimony  before  the  jury  by  which  a  finding 
in  favor  of  the  party  on  whom  rests  the  burden  of  proof  can  be  up- 
held, the  court  should  not  direct  a  verdict  against  him.  Orani  v, 
Oropeey,  8  Neb.,  206— Rkp. 
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8ume  to  obtain  the  necessary  medical  and  surgical  at- 
tendance upon  Russell  during  his  illness,  caused  by 
the  injuries  he  received  on  defendant's  railroad  track, 
yet  this  fact  alone  would  not  preclude  Russell  or  any 
one  interested  in  his  behalf  from  employing  a  physician 
to  attend  upon  him  other  than  the  physician  employed 
by  the  defendant;  and  the  mere  fact  that  the  agent  of 
the  defendant — who  was  authorized  to  employ  medical 
and  surgical  aid  for  Russell  on  behalf  of  the  defend- 
ant— ^was  present  at  the  sick  room  of  Russell  and  knew 
of  professional  services  being  rendered  to  Russell  by 
the  plaintiff,  is  no  evidence  to  show  that  plaintiff  was 
employed  at  the  instance  and  request  of  the  defendant 
to  render  the  service  he  claims  to  have  rendered. 

2.  The  stipulation  signed  by  the  parties  in  this  case, 
and  produced  in  evidence  on  the  trial,  is  not  evidence 
tending  to  show  that  the  plaintiff  was  employed  at  the 
instance  and  request  of  the  defendant  to  render  the 
service  he  did  render  to  Russell;  and  in  determining 
whether  or  not  the  plaintiff  rendered  the  Services  at 
the  instance  and  request  of  the  defendant,  which  he 
claims  to  have  rendered,  the  jury  should  exclude  this 
stipulation  from  their  consideration. 

8.  There  is  no  evidence  in  this  case  to  show  that 
the  plaintiff  was  ever  employed  at  the  instance  and  re- 
quest of  the  defendant  to  render  the  services  he  claims 
to  have  rendered  to  Russell,  and  the  verdict  of  the  jury 
should  therefore  be  for  the  defendant. 

GdUy  ^  Ahbotty  for  plaintiff  in  error. 

1.  To  take  this  case  out  of  the  statute  of  frauds,  it 
must  be  clearly  shown  that  Jones  was  employed  at  the 
special  instance  and  request  of  the  company.  It  is  not 
sufficient  to  show  that  he  appeared  and  attended  said 
Russell  as  an  interloper,  and  then  seek  to  charge  the 
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railroad  company  because  he  was  not  expressly  pro- 
hibited from  offering  and  giving  his  services  to  said 
Bussell. 

2.  It  is  extremely  presumptuous  and  against  all  rea- 
son and  analogy  to  say  that  because  the  plaintiff  in 
error  voluntarily  undertook  to  employ  medical  aid  for 
said  Russell,  and  did  so,  it  would  be  bound  for  the  ser- 
vices of  one  whom  they  never  employed  or  requested 
to  attend.  It  would  be  without  reason  and  contrary 
to  law  and  justice.  Were  that  the  law,  there  would  be 
no  limit  to  such  liability.  If  one  interloper  was  al- 
lowed to  bind  a  third  party,  where  would  be  the  pro- 
tection ? 

3.  It  is  error,  under  the  facts  in  this  case,  to  in- 
struct the  jury  that  a  contract  to  pay  for  services  ren- 
dered a  third  person  can  be  made  by  implication.  To 
bind  the  company  herein  it  must  be  clearly  shown  that 
the  plaintiff  below  not  only  was  employed  at  the  special 
instance  and  request  of  the  company,  but  that  he  ren- 
dered such  services  on  the  faith  of  such  employment. 

4.  The  verdict  is  excessive.  Witnesses  say  services 
were  not  worth  more  than  thirty-five  dollars. 

J.  R.  Webster  and  Burr  ^  Steiny  for  defendant  in 
in  error. 

1.  This  stipulation,  as  defendant  in  error  contends, 
left  but  two  questions  to  be  determined,  viz.:  The  ne- 
cessity, and  the  reasonable  compensation  for  the  ser- 
vice rendered.  Of  the  necessity  for  the  service  ren- 
dered, the  testimony  of  0.  C.  Radmore  and  Jones,  the 
attending  physicians,  and  the  serious  nature  of  the  in- 
juries, were  evidence  that  made  the  necessity  a  ques- 
tion of  fact  to  be  determined  by  the  jury.  The  rail- 
road company  also  recognized  the  necessity,  and  sent 
one  Dr.  bobbins  to  assist  Radmore,  but  Jones  was  al- 
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eady  in  aervice,  and  the  company  acquiesced.     Q-aley, 
be  agent,  being  informed,  said,  "  All  right." 

2.  Though  the  evidence  be  conflicting,  the  verdict 
if  the  jury  will  not  be  disturbed  when  there  is  any  ev- 
jence  to  sustain  the  verdict  Cook  v.  Powell,  7  Neb., 
185.  Lea  v.  McLennan,  Id.,  146.  McCann  v.  McDon- 
Id,  Id.,  306. 

3.  A  party  is  liable  for  service  rendered'  with  hie 
ssent  and  acquiescence,  though  no  benefit  accrues  to 
lim.    Hind  v.  Hotdskip,  2  Watts,  104. 

Laeb,  J. 

That  the  defendant  in  error  performed  the  service 
or  which  he  sued,  and  that  it  was  worth  at  least  the 
mount  found  by  the  jury,  were  abundantly  proven, 
Ithough,  as  to  the  latter  fact,  there  was  some  conflict 
a  the  evidence. 

The  stipulation  of  facte  entered  into  by  the  parties 
trought  the  disputed  questions  within  a  very  narrow 
ompass.  It  was  in  these  words :  "  That  the  defend- 
,nt,  after  the  injury  of  said  Russell,  undertook  and  as- 
umed  the  expense  of  obtaining  for  him  all  necessary 
nedical  attendance.  That  the  plaintifl'  rendered  pro- 
essional  service  to  said  Russell,  with  the  knowledge 
,nd  acquiescence  of  8,  B.  Galey,  ita  agent,  authorized 
0  employ  medical  assistance  to  Russell,  and  who  knew 
hat  service  was  so  rendered  by  plaintiff." 

Thus  it  was  established,  indisputably — Mrst,  That 
mmediately  after  Russell's  injury  the  plaintifl*  in  error 
'undertook  and  assumed"  all  the  necessary  medical  aid 
hat  his  case  might  require.  Second,  That  the  defend- 
,nt  in  error  rendered  such  service  to  Russell  "with 
he  knowledge  and  acquiescence  "  of  the  agent  of  the 
ailroad  company  having  the  matter  in  charge.  After 
his,  to  warrant  a  recovery  there  only  remained  to  be 
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proven  the  reasonableness  of  the  service  bestowed,  and 
its  value.  ^ 

That  the  service  was  necessary,  under  the  circum- 
stances, we  think  was  clearly  established,  not  only  by 
the  ^^acquiescence"  of  the  agent  of  the  company,  but 
also  by  abundant  oral  testimony,  especially  that  of  Dr. 
Radmore,  the  physician  chiefly  intrusted  with  the  man- 
agement of  the  case  by  the  company,  who  swore  that 
he  requested  Dr.  Jones  to  assist  him,  and  that  he  con- 
sidered his  service  "necessary  in  consequence  of  the 
responsibility  attached  to  the  case."  Also,  that  Mr. 
Galey,  the  agent  of  the  company,  told  him  "  to  have 
everything  done  that  could  be  for  the  patient,"  and  to 
"  use  every  effort  that  could  be  made  to  restore  him." 

Without  taking  time  to  refer  to  other  corroborative 
testimony  found  in  the  record,  we  will  merely  add, 
upon  this  branch  of  the  case,  that  there  is  ample  evi- 
dence to  support  the  verdict,  and  the  district  court  was 
clearly  right  in  so  holding.  Where  there  is  a  substan- 
tial support  to  the  verdict  by  the  evidence  it  will  be 
upheld. 

It  is  also  assigned  for  error  that  the  district  court  re- 
fused to  give  three  several  instructions  asked  for  by 
the  plaintiff  in  error.  By  the  first  of  these  instruc- 
tions, so  refused,  the  court  was  requested  to  instruct  the 
jury  that  the  fact  that  "the  agent  of  the  defendant, 
who  was  authorized  to  employ  medical  and  surgical 
aid  for  Russell  on  behalf  of  the  defendant,  was  present 
at  the  sick  room  of  Russell,  and  knew  of  professional 
services  being  rendered  to  Russell  by  the  plaintiff,  is 
no  evidence  to  show  that  the  plaintiff  was  employed  at 
the  instance  and  request  of  the  defendant  to  render 
the  service  he  claims  to  have  rendered."  Such  being 
a  part  of  the  instruction  requested,  we  think  the  whole 
was  rightly  refused,  although  the  residue  expressed  a 
correct  legal  proposition  applicable  to  the  evidence. 
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While  the  testimony  referred  to  in  the  above  quota- 
tion did  not  of  itself  prove  a  direct  employment,  it 
was  strongly  corroborative  of  other  evidence  in  the 
case  which  did  tend  to  prove  that  there  was  an  under- 
standing between  the  parties  that  the  service  was  nec- 
essary and  that  the  company  would  pay  for  it.  To 
have  said,  therefore,  that  the  circumstance  referred  to 
^^was  no  evidence''  would  have  withdrawn  from  the  jury 
valuable  testimony,  to  which  the  defendant  in  error  was 
fairly  entitled.  The  other  two  instructions  refused,  al- 
though couched  in  different  language,  were  of  pre- 
cisely the  same  import,  and  were  properly  rejected. 

None  of  the  errors  complained  of  were  well  taken, 
and  the  judgment  is  affirmed. 
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Judgment  affirmed. 
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HlBAM    Fnn)LET,   PLAINTIFF    IN    ERROR,    V.    BeNJAMIN 

Bowers  and  others,  defendants  in  error. 

1.  Practice:    judgment:    journal   sntbt.     It  is  within  the 

province  of  the  district  court  to  pronounce  such  judgment  in 
an  action  before  it  as  it  sees  fit,  and  the  approved  journal  entry 
thereof  is  indisputable  evidence  of  what  that  judgment  was. 

2.     :     :     .     On  a  motion  to  confirm  a  sale  of 


mortgaged  premises  under  a  decree  formally  journalized,  it 
was  objected,  in  substance,  that  such  entry  differed  materially 
from  the  judgment  actually  pronounced,  but  the  sale  was  con. 
firmed  notwithstanding  the  objection.  Heldj  That  by  the  con- 
firmation the  court  in  effect  decided  that  the  journal  was  cor- 
rect, and  that  such  decision  was  not  subject  to  review  by  the 
supreme  court,  although  the  decree  itself  would  be. 


Error  to  the  district  court  for  Eichardson  county. 
The  facts  are  as  follows : 


i 
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In  1875  Benjamin  Bowers  commenced  an  action  to 
foreclose  a  mortgage  made  by  one  Horner  to  him. 
Findley  had  purchased  the  land  from  Horner,  and  he, 
with  Horner,  and  Liobengood,  who  held  a  prior  mort- 
gage lien  upon  the  premises,  were  made  defendants. 
Liebengood  had  previously  obtained  a  decree  on  his 
mortgage  (which  he  held  by  assignment  from  Coch- 
ran and  Taylor),  and  Horner,  the  mortgagor,  had  taken 
a  stay  therein  for  the  period  allowed  by  the  statute. 
The  records  show,  under  date  of  March  81,  1877,  a 
receipt  from  said  Liebengood  to  Horner  in  full  pay- 
ment of  this  decree.  In  the  Bowers  foreclosure  a  de- 
cree was  rendered  June  26,  1877,  which  found  plain- 
tijps  mortgage  to  be  the  first  lien  on  the  premises,  and 
July  12,  1877,  the  defendant  took  a  stay  of  order  of 
sale.  After  the  expiration  of  the  stay  an  order  of  sale 
was  issued.  Findley  enjoined  the  sale,  and  the  injunc- 
tion being  dissolved,  he  filed  a  motion  for  a  nime  pro 
tunc  order  correcting  the  decree.  This  motion  was  sus- 
tained, and  the  decree  changed  so  as  to  declare  the 
Liebengood  mortgage  a  first  lien,  and  the  Bowers  mort- 
gage a  second  lien,  and  ordering  the  premises  sold, 
and  barring  the  equity  of  redemption  of  the  defend- 
ants, etc.,  "  saving  and  excepting  any  interest  attach- 
ing by  reason  of  a  purchase  under  the  decree  of  said 
Liebengood  as  assignee  aforesaid."  A  sale  of  the 
premises  having  been  had  under  the  order,  Findley 
filed  exceptions  thereto,  which  were  overruled  by 
"Wkavbr,  J.,  the  sale  was  confirmed,  and  to  reverse 
the  order  of  confirmation,  he  brought  the  cause  to 
this  court  by  petition  in  error. 

Isham  Reavis  and  E.  W.  ThomaSj  for  plaintiff  in 
error. 

The  change  in  the  amended  decree  was  entirely 
wrong,  unauthorized  by  law,  and  must  seriously  have 


■».■  V   ^ 


74   SUPREME  COURT  OF  NEBRASKA, 

Findley  y.  Bowers. 

aflFected  the  bidding  at  the  sale.  The  journal  is  that 
the  "  equity  of  redemption  of  the  defendants,  etc., 
shall  be  foreclosed  and  forever  barred,  saving  and  ex- 
cepting any  interest  attaching  by  jeason  of  a  purchase 
under  the  decree  of  said  Liebengood  as  such  assignee 
as  aforesaid  in  or  to  the  said  real  estate;  and  said 
premises  shall  be  sold,"  etc.  iN'ow,  we  ask,  when  did 
the  court  order  the  saving  and  excepting  above  men- 
tioned? The  exception  was  an  interpolation  of  the 
clerk  or  an  attorney,  put  in  without  the  slightest  au- 
thority. We  presume  it  will  not  be  claimed  that, 
when  the  court  makes  an  order  nunc  pro  tunc  merely 
to  correct  a  former  entry,  it  has  a  right  to  change  or 
modify  the  decree  which  was  actually  made.  But, 
whether  such  right  exist  or  not,  it  is  clear  that  in  the 
case  at  bar  the  court  declared  the  nunc  pro  tunc  order 
was  made  merely  to  make  the  journal  entry  of  the  de- 
cree correspond  with  the  findings  of  the  court  as  shown 
in  the  trial  docket.  The  court  certainly  did  not  in- 
tend to  change  or  modify  the  decree  which  had  actu- 
ally been  made,  and  if  it  had  attempted  to  do  so,  its 
act  would  have  been  erroneous.  The  district  court 
certainly  had  authority  to  make  the  nunc  pro  tunc  or- 
der, and  that  order  was  founded  only  on  the  judge's 
entries.  It  appears  from  the  order  itself  that  it  was 
not  founded  upon  any  other  proof  of  what  was  done 
at  a  previous  term.  Heirs  of  Ludlow  v.  Johnson^  8 
Ohio,  653.     Freeman  on  Judgments,  §§  66,  68. 

Clarence  Gillespie  and  A.  H.  Scott  for  defendant  in 
error. 


The  objections  to  the  confirmation  do  not  specifi- 
cally or  in  any  other  way  complain  of  the  sale,  but 
only  of  the  decree.  Johnson  v.  Bemis,  7  Neb.,  225. 
If  land  is  properly  appraised  and  sold  Findley  is  not 
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injured.     This  court  has  no  power  to  review  the  sale. 
Gen.  Stat.,  546,  §  145. 

Lake,  J. 

The  question  for  decision  in  this  case  is  whether  the 
sale  of  the  mortgaged  premises  by  the  sheriff  ought 
to  have  been  confirmed,  notwithstanding  the  objec- 
tions made  by  the  plaintiff  in  error.  These  objections 
may  be  summarized  as  follows : 

First,  That  the  pretended  decree,  under  which  the 
order  of  sale  was  issued  and  the  sale  made,  "  was  not 
made  or  authorized  by  the  court,  but  the  said  pre- 
tended decree  was  placed  upon  the  records  of  this 
court  without  authority,  and  fraudulently,  and  has  not 
yet  been  ratified  or  approved  by  the  court,  or  signed 
by  the  judge  thereof.'* 

Second,  "  The  said  pretended  decree  has  been  ma- 
terially changed  and  varied  from  that  which  was  ren- 
dered and  ordered  by  the  court."  And  that  "thb 
said  sale  was  made  under  the  said  pretended  and 
fraudulently  changed  decree.** 

Third.  That  "this  defendant  has  paid  to  Lieben- 
good  the  full  amount  of  the  decree  owned  by  him  '*  (a 
decree  previously  entered  in  the  same  court  on  a  prior 
mortgage,  and  recognized  in  the  decree  in  this  case  as 
a  paramount  lien),  "  and  the  defendant  is  now  the  as- 
signee and  owner  of  the  same." 

Such  being  the  substance  of  the  objections  to  the 
confirmation,  it  is  seen  that  no  fault  whatever  is  found 
with  the  steps  taken  by  the  sheriff' in  making  the  sale, 
and  we  must  presume,  therefore,  that  they  were  regu- 
lar. The  issue  really  was  as  to  whether  the  journal 
entry  spoke  the  truth. 

While  it  was  eminently  proper,  if  there  were  any 
reasonable  ground  for  believing  that  the  journal  had 
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thus  falsified,  to  bring  the  matter  to  the  Qotice  of 
[istinct  court  as  was  here  done,  we  moat  neverthe- 
lold  that  the  decisioB  of  that  court  on  the  question 
inclusive  upon  all  the  parties.  It  was  within  the 
ince  of  the  court  to  pronounce  such  judgment  as  it 
fit,  and  the  approved  journal  entry  thereof  is  in- 
itable  evidence  of  what  that  judgment  was.  By 
s  objections  it  was  in  effect  alleged  that  the  jour- 
intry  was  false;  but  the  answer  of  the  judge,  in 
rming  the  sale,  with  the  entry  in  question  before 

was,  that  it  spoke  the  truth.  And  this  answer  is 
lubject  to  review  here,  although  the  decree  itself 

)  to  the  distribution  of  the  proceeds  of  the  sale, 
the  rights  of  the  plaintiff  in  error  therein,  as  a 
irred  claimant,  which  were  discussed  some  what  at 
>ar,  no  question  is  raised  in  this  record,  as  it  does 
appear  that  any  action  by  the  district  court  has 

either  taken  or  requested  thereon.  If  the  plain- 
leems  himself  entitled  to  any  of  the  money  real- 

from  the  sale  of  the  property,  he  should  first 
;  his  claim  to  the  attention  of  that  court  by  proper 
on. 

JUDQMKNI   AFFIRHBD. 


.  EbLLBT,  plaintiff  IK  EBKOR,  T.  LaRS  FeTBREON, 
DEFENDANT  m  ERROR. 

TBotioe:  PLiASiNo:  sTArEHBHT  or  caubb  or  actioit. 
The  petition  stated  in  aubstance  tbnt  the  defeudsnt  contracted 
witb  the  plaintiff  to  cut  his  wheat,  when  read;  to  be  harvested, 
for  {1.25  per  acre  ;  that  when  the  wheat  wai  ripe,  the  plaintiff 
Dotifled  the  defendant  of  that  fact,  but  the  "  defendant  refused, 
knd  neglected  to  cut  plaintiff's  wheat,  u  defendant  had  agreed 
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and  contracted,  whereby  said  wheat  was  damaged'and  wasted/' 
to  plaintiff's  damage  $171.80,  for  which  sum  judgment  was 
prayed.  Heldy  that  this  petition  stated  a  good  cause  of  action, 
and  a  general  demurrer  to  it  was  properly  overruled. 


2. :    :     .     Use  of  the  words  **  as  "  in  the  clause— 

"that  said  defendant  refused  and  neglected  to  cut  plaintiff's 
wheat  eta  defendant  had  agreed  and  contracted,"— commented 
upon  and  proper  signification  given. 

Errob  to  Howard  county  district  court.  Heard 
there  before  Post,  J.,  upon  a  petition  in  error  to  the 
county  court  of  said  county,  where  a  demurrer  of  the 
defendant  to  the  petition  of  plaintiff  had  been  over- 
ruled, and  defendant  electing  to  stand  by  the  demur- 
rer, a  judgment  was  rendered  for  the  full  amount 
claimed.  This  judgment  was  affirmed  by  the  district 
court,  and  defendant  there  sought  by  his  proceedings 
in  error  here  to  obtain  a  reversal  of  both  said  judg- 
ments. 


Abbott  ^  GaldweUj  for  plaintiff  in  error. 

1.  It  is  clear  that  the  pleader  in  this  petition  in- 
tends to  charge  a  failure  to  cut  in  the  manner  agreed; 
and  it  then  becomes  equally  clear  that  there  are  not 
facts  sufficient  in  this  petition,  as  it  nowhere  states  in 
what  manner  he  agreed  to  cut,  nor  shows  the  court 
wherein  he  failed  to  cut  as  agreed.  In  assigning  a 
breach  of  contract  the  things  agreed  to  be  done  must 
be  set  out,  and  a  performance  plainly  negatived.  Facts 
must  be  stated  so  the  court  can  see  that  there  has 
been  a  breach.  Schenk  v.  Naylor^  2  Duer,  675.  "We 
do  not  think  it  can  be  seriously  urged  that  the  general 
damages  are  claimed  under  this  petition,  and  if  they 
are  the  petition  is  fatally  defective  in  that  it  does  not 
state  that  the  cutting  was  worth  more  than  the  alleged 
contract  price;  unless  this  be  stated  no  injury  is  shown 
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I  no  damage  could  be  recovered.  DooUtile  v.  McCul- 
jh,  12  Ohio  State,  860. 

I.  Can  a  party  recover  as  damages,  for  the  breach 
I  contract  to  cut  grain,  the  value  of  tbe  entire  crop? 
!  claim  that  cannot  be  done,  and  that  the  wasting 
I  damage  to  the  grain  are  not  the  necessary  and  logi- 
consequences  flowing  from  the  default  of  the  de- 
dant;  no  injury  resulted  to  the  grain  from  this 
se  without  other  causes  intervened,  and  they  could 
have  been  in  the  minds  of  the  contracting  parties 
en  the  contract  was  made.  3  Parsons  on  Contracts, 
and  178,  and  Note  S.,  and  cases  there  cited.  Lake 
Damon,  17  Pick.,  288. 

:.  Tbe  petition  having  failed  to  allege  that  the 
in  claimed  to  have  been  wasted  or  damaged  was  of 
■  value,  it  fails  to  show  any  injury,  and  the  plaintiff, 
>rder  to  recover,  must  show  facts  not  alleged  in  hia 
ition;  and  whenever  the  plaintiff  must  do  this  the 
ition  is  fatally  defective.  Stanley  v.  Whipple,  2  Mo- 
rn, 35. 

:.  Again,  the  petition  contains  no  statement  show- 
how  the  act  or  default  of  the  defendant  caused  the 
iry.  Those  facts  should  answer  the  question:  How 
the  failure  of  the  defendant  to  cut  as  agreed  waste 
damage  the  grain  ?  Maxfield  v.  C,  I.  ^  L.  S.  B., 
Ind.,  269.  Cole  v.  Swanston,  1  Cal.,  51.  While  all 
nages,  however  specially  pleaded,  must  be  the  naiit- 
result  of  the  trespass,  the  only  damages  which  can 
recovered  under  the  general  allegations,  without 
ting  facta  which  show  how  they  arose,  are  those 
ich  the  law  presumes  from  the  facts  set  forth,  and 
se  are  such  only  as  necessarily  arise  from  the  acts 
le  or  omitted,    Shaw  v.  Hoffman,  21  Mich.,  161. 

Vhomas  DameU  and  Jam£a  Lewis,  for  defendant  in 
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The  petition  alleges  the  contract,  its  terms,  and  that 
plaintiff  in  error  violated  the  obligation  of  the  con- 
tract on  his  part,  and  that  by  reason  thereof  defendant 
in  error's  crop  of  wheat  was  wasted  and  destroyed, 
and  that  he  suffered  damage  in  consequence  thereof  in 
the  sum  of  one  hundred  and  seventy-one  dollars  and 
thirty  cents,  which  is  sufficient  to  create  a  legal  obli- 
gation on  the  part  of  plaintiff  in  error.  Nash's  Prac- 
tice, 47.  Lynch  v.  Mwrfay^  21  How.,  Pr.,  154.  HoVr 
ser  V.  Pearce^  13  Kan.',  104. 

The  uncertainty  of  the  petition,  which  is  all  the 
plaintiff  in  error  complains  of,  cannot  be  reached  by 
demurrer,  even  if  the  petition  was  uncertain  and  in- 
definite. The  remedy  in  such  cases  is  by  motion  and 
not  by  demurrer ;  formal  defects  cannot  be  reached  by 
demurrer;  it  must  be  done  by  motion.  Vansant- 
voord's  Pleadings,  692.  Prindle  v.  Caruthers^  15  N.  Y., 
425.  Morse  v.  GUman^  16  Wis.,  504.  Mills  v.  Rice^  8 
Neb.,  76. 

Laeb,  J. 

Do  the  facts  alleged  constitute  a  cause  of  action? 
In  overruling  the  general  demurrer  to  the  petition,  the 
county  court  first,  and  the  district  court  afterwards  by 
affirming  that  judgment,  answered  this  question  in  the 
affirmative. 

The  substance  of  the  petition  is  that  Kelley,  the  de- 
fendant in  the  action,  contracted  with  the  plaintiff  to 
cut  his  crop  of  wheat,  about  thirty  acres,  when  ready 
to  be  harvested,  for  the  agreed  price  of  one  dollar  and 
twenty-five  cents  per  acre.  That  when  said  wheat  was 
ripe  and  ready  to  be  harvested  the  plaintiff  notified 
the  defendant  of  the  fact,  but  the  "  defendant  refused 
and  neglected  to  cut  plaintiff's  wheat  as  defendant  had 
agreed  and  contracted,  whereby     ****** 
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said  wheat  was  damaged  and  wasted,"  to  his — ^the 
plaintiff's — damage  "  in  the  sum  of  one  hundred  and 
seventy-one  dollars  and  thirty  cents." 

The  first  and  principal  criticism  of  this  pleading  is 
in  reference  to  the  proper  effect  to  be  given  to  the 
word  "as"  in  the  above  quotation.  Counsel  contend 
that  by  giving  to  this  word  its  proper  meaning  the  al- 
legation is  not  that  "the  defendant  did  not  cut  the 
wheat  at  all,"  but  that  the  work  was  not  performed 
"in  the  manner  agreed  and  contracted;"  in  other 
words,  was  not  well  done.  This,  we  think,  is  much 
too  narrow  a  scope  to  be  given  to  the  allegation.  But 
even  if  it  be  not,  how  could  such  construction  possi- 
bly benefit  the  defendant  now?  Even  if  his  real  fail- 
ure were  only  in  the  manner  of  performance,  still  he 
would  be  clearly  liable  for  all  the  loss  thereby  legiti- 
mately occasioned.  For  instance,  suppose  he  did  ac- 
tually cut  the  wheat,  but  in  so  slovenly  a  way  that,  as 
a  necessary  result,  a  considerable  part  of  it  was  wasted, 
would  he  not  be  liable  for  the  damage  ?  Certainly  he 
would,  even  if  it  amounted  to  the  full  value  of  the 
growing  crop. 

But,  as  before  suggested,  the  view  taken  by  counsel 
of  this  petition  is  too  narrow,  and  the  construction  of 
the  language  employed  too  arbitrary.  It  was  evident- 
ly the  intention  of  the  pleader  to  charge  upon  the  de- 
fendant a  total  failure  to  perform  his  part  of  the  agree- 
ment, and  so  it  would  be  understood,  we  doubt  not, 
by  ninety-nine  out  of  every  one  hundred  persons  of 
ordinary  intelligence,  and  not  inclined  to  be  hypercrit- 
ical. 

Mr.  Worcester,  in  his  valuable  dictionary,  in  a  note 
to  the  word  "  as,"  remarks:  "  As  sometimes  takes  the 
place  of  a  relative  pronoun,  and  is  equivalent  to  who, 
or  which."  And  this  quality  may  very  properly  be 
given  to  it  in  the  connection  in  which  it  is  here  used. 


W^f 
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So  understood,  the  allegation  in  effect,  is,  "  that  said 
defendant  refused  and  neglected  to  cut  plaintiff's 
wheat,^^  which  "  defendant  had  agreed  and  contract- 
ed "  to  do.  And  this,  doubtless,  is  the  sense  in  which 
the  pleader  used  it  and  intended  it  should  be  under- 
stood. We  consider  the  allegation  sufficient  to  sus- 
tain a  judgment  for  the  full  value  of  the  crop  if,  in 
consequence  of  any  fault  of  the  defendant  in  the  per- 
formance of  his  agreement,  the  damage  reached  that 
amount. 

But  it  is  asked  by  counsel :  "  Can  a  party  recover  as 
damages,  for  the  breach  of  a  contract  to  cut  grain,  the 
value  of  the  entire  crop  ?"  Most  certainly  he  can,  if 
it  be  shown  that  the  damages  amount  to  so  much,  and 
that  they  are  the  proximate  result  of  such  breach.  It 
is  true  that  the  plaintiff,  on  becoming  aware  of  the 
fact  that  the  defendant  would  not  cut  the  grain,  was 
not  at  liberty  to  fold  his  arms  and  make  no  effort  to 
save  it  from  destruction.  In  such  case  the  law  im- 
poses upon  him  the  duty  of  doing  all  that  he  reasona- 
bly can  to  avoid  loss.  But  if,  notwithstanding  his  rea- 
sonable effort  in  that  behalf,  the  grain  be  injured,  or 
totally  destroyed,  in  consequence  of  not  being  cut  ac- 
cording to  the  agreement,  he  has  his  action  to  recover 
the  damage  resulting  therefrom. 

The  petition  sets  out  the  substance  of  the  contract, 
its  performance  on  the  part  of  the  plaintiff,  and  the  re- 
fusal  of  the  defendant  to  perform  it  on  his  part.  Then 
follows  the  allegation  that  in  consequence  of  the  de- 
fendant's refusal  to  cut  the  wheat  it  was  damaged  and 
wasted  to  the  amount  of  one  hundred  and  seventy-one 
dollars  and  thirty  cents,  for  which  sum  judgment  is 
prayed.  This  we  regard  as  clearly  sufficient,  if  true, 
to  create  a  legal  obligation  on  the  part  of  the  defend- 
ant to  make  good  the  loss.  The  particulars  of  the 
loss,  what  was  done  by  the  plaintiff,  after  becoming 
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are  of  the  failure  of  the  defendant,  to  save  his  grain, 
d  all  the  particulars  of  the  damage,  could  be  shown 
the  testimony  under  this  complaint  If  upon  any 
int  the. defendant  desired  for  his  information  a  more 
rticular  statement,  he  should  have  moved  for  an  or- 
r  upon  the  plaintiff  to  make  it.  In  such  case  a  de- 
irrer  is  not  the  proper  remedy.  For  these  reasons 
i  judgment  of  the  district  court,  affirming  the  judg- 
jnt  of  the  county  court,  muat  be  affirmed. 

JuOQHEirt  ATFIBICXD. 


fABT  DOSN,  APPELLANT,  V.   WlLLIAM   RsMINaTOH, 
APPELLBE. 

Sc[ait7  JoTisdiotloD:     ikaitd  witbodt  injurt.    A  court 

of  equity  will  not  entertain  a  petition  for  relief  on  the  ground 
of  K  fraud,  fWim  which  no  damage,  either  preaent  ot  prospeo- 


FlOBding:    petition  a  actions  to  kbcotkb  kza.l  fropib- 

TT.  1q  a  petition  to  recover  real  property,  it  is  not  neceuarj 
to  use  the  Tcrj'  eipreaaioni  declared  by  section  629  of  the  code 
of  civil  procedure  to  be  aufficient  in  itntiag  the  cause  of  action, 
but  any  other  language  of  equivalent  import  may  be  employed. 

APPEAL  from  Saline  county  district  court.  Heard 
ire  on  demurrer  to  the  petition,  which  was  sos- 
ned  and  the  action  dismissed.  The  opinion  con- 
ns the  substance  of  the  petition  and  states  the  case. 

M.  B.  C.  True  and  E.  8.  Abbott,  for  appellant. 

Under  the  statute  there  is  no  action-at-law  nor  suit 
equity,  as  such.  If  the  fects  stated  in  the  petition 
iclose  that  the  plaintiff  is  enUUed  to  the  relief  prayed 


p 


JULY  TERM,  1879.  83 

Dunn  y.  Remington. 

for,  relief  will  be  granted.  Civil  Code,  §§  2,  90.  Wil- 
cox  V.  SaimdevSy  4  Neb.,  669.  Turner  v.  AUhauSf  6 
Neb.,  55. 

W.  -H".  Morris  J  for  appellee. 

The  distinction  between  law  and  equity  is  preserved, 
and  tlierefore,  when  the  cause  is  purely  a  legal  claim 
and  especially  one  in  tort,  it  must  be  an  action  of  law, 
and  the  case  must  be  determined  according  to  rules  of 
law.  In  cases  at  law  party  is  entitled  to  a  jury  trial, 
and  in  equity  cases  the  hearing  is  exclusively  by  the 
court  Wilcox  v.  Saunders,  4  Neb.,  569.  When  stat- 
ute says  that  there  shall  be  but  one  form  of  action, 
form,  and  not  substance,  is  spoken  of.  When  it  is  at- 
tempted to  abolish  distinctions  between  law  and  equity, 
we  cannot  be  compelled  to  abandon  ^miliar  and  ap- 
propriate words. 

Lake,  J. 

« 

This  case  evidently  was  commenced,  and  has  been 
proceeded  with  as  one  suitable  for  equitable  cogni- 
zance, and  accordingly  was  brought  into  this  court  by 
appeal.  Indeed,  the  primary  relief  sought  is  the  can- 
cellation of  a  certain  lease,  alleged  to  have  been  ob- 
tained from  the  county  commissioners,  in  fraud  of  the 
plaintiff's  rights,  and  under  which  the  defendant  took 
possession  of  and  now  holds  the  premises  in  contro- 
versy. 

But,  whatever  the  views  of  the  pleader  may  have 
been  of  the  character  of  his  suit,  the  more  important 
inquiry  is,  do  the  facts  alleged  make  a  cause  of  action 
of  any  kind,  either  legal  or  equitable,  or  both  legal 
and  equitable,  and  over  which  the  court  had  jurisdic- 
tion ?    A  petition  cannot  be  properly  measured  by  the  ' 
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draftsman  as  to  the  sort  of  relief  to  which 
e  the  plaintifi'. 

irial  averments  of  this  petition  may  be 
i  thus;  First,  In  June,  1873,  the  plaintiff 
tis  land  from  the  state  of  Nebraska,  at  a 
d  school  lands  lawfully  held  at  the  county 
le  county,  paying  at  the  time  one-tenth 
>urcha8e  price,  and  also  an  installment  of 
he  residue,  as  required  by  law,  and  there- 
mmediate  possession,  and  made  valuable 
ts  thereon.  That  nbe  has  not  sold,  or  in 
)08ed  of  her  interest  in  the  land  thus  ac< 
Olid.  That  in  August,  1874,  the  defendant, 
if  certain  fraudulent  misrepresentatioDS, 
m  the  county  commiesioners  of  said  coun- 

the  same  land,  and  thereupon  took  forci- 
)n,  excluding  the  plaintiff  therefrom,  to 
in  the  sum  of  $300. 

e  it  may  very  clearly  appear  that  this  lease 
i  by  false  and  fraudulent  means,  we  feil  to 

legally  it  can  do  the  least  harm  to  the 
why  the  aid  of  a  court  of  equity  is  sought 

From  the  plaintitTa  own  showing,  her 
land  existed  for  more  than  a  year  before 
s  given,  and  her  possession  was  notice  to 
orld  of  the  nature  and  extent  of  her  inter- 
Jnder  the  circumstances  this  lease  could 

be  of  any  avail,  as  against  the  plaintiff,  in 
lings  concerning  her  right  to  the  land, 
pinion,  therefore,  that  the  facts  stated  do 

her  to  any  equitable  relief  whatever, 
jut  injury,  either  present  or  prospective, 
I  for  the  interference  of  a  court  of  equity. 

Jurisprudence,  §  203  (6th  ed.) 
ough  alleged  to  warrant  any  other  relief? 
,  to  recover  real  property,  busidea  a  proper 
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description,  it  is  sufficient  to  allege  that  the  plaintiff 
has  a  legal  estate  therein,  is  entitled  to  the  possession, 
and  that  the  defendant  unlawfully  keeps  him  out  of 
the  possession  thereof.  Code  of  Civil  Procedure,  Sec. 
626.  The  statute  certainly  does  not  exact  the  use  by 
the  pleader  of  the  precise  words  and  phraseology  there 
given,  but,  in  effect,  it  declares  that  if  used  they  shall 
be  deemed  a  suflBcient  statement  of  a  cause  of  action. 
Any  other  words  or  expressions  of  equivalent  import 
would  doubtless  answer  just  as  well. 

So  we  see  in  this  petition  that  the  plaintiff  does  not 
say,  in  the  very  language  of  the  statute,  that  she  "has 
a  legal  estate  therein,"  but  she  gives  a  statement  of 
facts,  "  in  ordinary  and  concise  language,"  concerning 
the  land  and  her  relation  to  it,  from  which,  if  true,  it 
necessarily  follows  that  she  has.  And  the  same  is  true 
of  this  pleading  as  to  all  the  rest  of  what  may  be  prop- 
erly termed  the  statutory  requisites  of  a  petition  for 
the  recovery  of  real  property.  There  are  also  suitable 
allegations  to  support  a  recovery  of  damages  for  the 
use  of  the  premises  during  the  adverse  occupancy,  if 
i|he  succeed  in  her  claim  for  the  land. 


Beversed  and  remanded. 


State  of  Kebrasea,  ex.  rel.  Board  of  Commission- 
ers OF  Lancaster  County,  v.  R.  D.  Silver,  County 
Clerk. 

1.  OfQ.cer8:  gomfeksatiok  of  public  ofticxbs.  A  public  offi- 
cer must  discharge  aU  the  duties  pertaining  to  his  office  for  the 
compensation  allowed  by  law,  and  will  not  be  allowed  compen- 
sation for  extra  work  unless  it  is  authorized  by  statute. 
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2.    :    COUNTY   CLERKS.     The  compensation  allowed  county 

clerks  by  the  act  to  amend  the  revenue  law,  approved  February 
18,  1877,  of  four  cents  for  each  description  of  lots  and  lands 
upon  the  tax  list  and  duplicate,  is  in  excess  of  the  limitation  of 
$1,600,  and  is  for  extra  services. 

Original  application  for  mandamus.  The  case  is 
stated  in  the  opinion. 

Mason  ^  Whedon,  for  the  relator. 

71  M.  Marquetty  for  the  respondent. 

Maxwell,  Oh.  J. 

The  relator  obtained  an  alternative  writ  ot  manda- 
mus to  compel  the  defendant  to  report  certain  fees  re- 
ceived by  him  as  clerk  of  Lancaster  county,  including 
the  sum  of  $400  allowed  him  as  salary  under  the  pro- 
visions of  section  14,  chapter  22,  Gen.  Stat.,  880,  and 
the  sum  paid  him  for  making  out  tax  lists  for  the  year 
1879,  as  required  by  the  act  of  1877.  Laws  1877,  p. 
45. 

The  defendant  answered  the  writ,  alleging  that  it 
was  not  his  duty  to  report  to  the  county  commission- 
ers of  said  county  the  sum  of  J667.80  received  by  him 
for  making  out  the  tax  lists.  That  defendant  did  em- 
ploy a  competent  assistant  to  aid  him  in  preparing 
said  tax  lists,  and  did  pay  for  preparing  the  same  the 
sum  of  $667.80,  and  t\\"enty  dollars  more  out  of  his 
own  pocket;  that  said  employment  was  made  with  the 
full  assent  of  said  commissioners.  The  defendant  also 
alleges  that  he  did  extra  work  for  said  commissioners, 
such  as  issuing  certificates  of  indebtedness,  calculating 
interest,  which  was  worth  the  sum  of  $561.50;  also 
for  work  done  by  him  outside  of  the  duties  of  clerk, 
made  necessary  by  the  mode  of  dividing  the  levy  of 
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the  different  taxes  levied  by  relators  for  the  year  1878; 
also,  extra  work  for  preparing  assessors'  rolls  for  the 
year  1878,  worth  the  sum  of  $200.  Defendant  states 
that  he  has  reported  and  paid  more  fees  than  he  is  re- 
quired by  law  to  do. 

Section  one  of  the  act  "  to  regulate  the  fees  of  county 
judges,  county  clerks,  sheriffs,  and  county  treasurers," 
approved  February  15,  1877  [Laws  1877,  p.  215],  pro- 
vides that  "  every  county  judge,  county  clerk,  county 
treasurer,  and  the  sheriff  of  each  county,  whose  fees 
shall  in  the  aggregate  exceed  the  sum  of  $1,500  for 
each  county  judge  and  county  clerk,  and  $2,000  each 
for  sheriffs  and  county  treasurers  per  year,  shall  pay 
such  excess  into  the  treasury  of  the  county  in  which 
they  hold  their  respective  offices;  *  *  *  jy^ 
videdy  That  if  the  duties  of  any  of  the  officers  above 
named  in  any  county  of  this  state  shall  be  such  as  to 
require  one  or  more  assistants  or  deputies,  then  such 
officers  may  retain  an  amount  necessary  to  pay  for 
such  assistants  or  deputies,  not  exceeding  the  sum  of 
$700  per  year — except  as  above  provided  in  counties 
having  over  twenty-five  thousand  inhabitants — for  each 
of  such  deputies  or  assistants,  but  in  no  instance  shall 
such  officers  receive  more  than  the  fees  by  them  re- 
spectively and  actually  collected ;  nor  shall  any  money 
be  retained  for  deputy  service  unless  the  same  be  ac- 
tually paid  to  such  deputy  for  his  services.  And  pro- 
vided further  ^  That  neither  of  the  officers  above  named 
shall  have  any  deputy  or  assistants  unless  the  board  of 
county  commissioners  shall,  upon  application,  have 
found  the  same  to  be  necessarv;  and  the  board  of 
county  commissioners  shall  in  all  cases  prescribe  the 
number  of  deputies  or  assistants,  the  time  for  which 
they  shall  be  employed,  and  the  compensation  they  are 
to  receive." 

Section  two  requires  each  of  the  officers  named  in 
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1  one  to  make  a  report,  under  oath,  to  the  board 
inty  commiesionerB,  on  the  firet  Tuesday  of  Jan- 
April,  July,  and  October  of  each  year,  showing 
fferent  items  of  fees  received,  from  whom,  at 
:ime,  and  for  what  service,  and  the  total  amount 
a  received  by  auch  officer  since  the  last  report, 
so  the  amount  received  for  the  current  year, 
;ion  three  of  the  act  to  amend  the  revenue  law, 
red  February  19,  1877  [Laws  1877,  p.  45],  pro- 
that  the  county  clerk  shall  make  out  the  tax  list 
liately  after  the  completion  of  the  levy  of  the 
For  the  current  year,  containing: 
((.  A  Hat,  in  alphabetical  order,  of  all  the  per- 
iod bodies  corporate  in  whose  name  any  prop- 
tber  than  real  estate  has  been  listed,  with  the 
it  of  valuation  thereof  in  a  separate  column  op- 

the  name,  and  the  total  amount  of  .taxes  carried 

another  column. 

nd.    A  list  of  all  the  taxable  lands  in  the  county, 

eluding  town  lots,  in  numerical  order,  etc.,  with 

luution  of  each  tract,  and  the  several  species  of 

and  the  total  of  all  the  taxes  carried  out  in  sep- 

iolumns  opposite  each  tract,  etc. 

•d.    A  list  of  all  the  city  or  town  lota  in  such 

■  town  in  the  county,  commencing  with  the  low- 

mber,  etc. 

le  county  clerk  shall  receive  for  making  out  the 

it  and  duplicate  thereof  the  sum  of  four  cents 

or  each  and  every  description  of  lots  and  lands, 

Ktension  thereof,  upon  such  tax  list  and  dupli- 

Qcluding  footings  and  recapitulations." 

>ublic  officer  must  discharge  the  duties  pertain- 

his  office  for  the  compensation  allowed  by  law, 
0  compensation  for  extra  services  can  be  recov- 
r  allowed  unless  authorized  by  statute, 
ion  38,  chapter  13[Gen.  Stat,  238],  provides  that 
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"  the  county  clerk  shall  keep  his  office  at  the  county 
seat ;  shall  attend  the  sessions  of  the  board  of  county 
commissioners ;  keep  the  seal,  records,  and  papers  of 
said  board ;  and  shall  sign  the  records  of  the  proceed- 
ings of  the  board  and  attest  the  same  with  the  county 
seal."* 

Attending  the  sessions  of  the  board  is  therefore  one 
of  the  duties  of  his  office,  which,  where  the  fees  ex- 
ceed $1500,  he  must  discharge  without  extra  compen-, 
sation.  As  to  certificates  of  indebtedness,  it  is  suffi- 
cient to  say  that  we  know  of  no  law  authorizing  coun- 
ty  commissioners  to  issue  them,  and  as  to  the  compu- 
tation of  interest,  so  far  as  appears,  it  appertains  to 
the  duties  of  the  office. 

The  act  making  an  allowance  for  preparing  the  dup- 
licate and  tax  list,  being  passed  after  that  fijcing  the 
salary  of  clerk,  appears  to  have  been  intended  as  com- 
pensation for  extra  labor.  The  provision  for  compen- 
sation is  not  in  the  original  act.  Gen  Stat.,  909.  The 
preparation  of  these  lists  does  not  pertain  to  the  ordi- 
nary duties  of  his  office;  they  must  be  prepared  with 
the  utmost  care,  within  a  limited  period,  and  that,  too, 
without  regard  to  the  amount  of  labor  required  to 
complete  them.  The  duties  in  their  preparation  are 
not  of  such  a  character  as  to  require  the  constant  at- 
tendance of  an  assistant;  the  legislature  has  therefore 
fixed  a  price  to  be  paid  as  full  compensation  for  the 
labor  required.  The  rule  of  law  is,  that  between  two 
inconsistent  and  irreconcilable  acts  or  sections,  the  last 
in  time  or  position  prevails.  White  v,  Blum^  4  Neb., 
655.  Edgar  v.  Greery  8  Clarke,  Iowa,  894.  Maddox 
V,  Graham^  2  Met.,  Ky.,  56.  Powers  v,  Barney ^  6 
Blatch.,  202.  The  defendant,  therefore,  is  not  required 
to  report  the  amount  paid  out  for  preparing  the  tax 


'This  section  re-enacted,  Laws  1879, 374,  Sec.  78. 
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list  and  duplicate,  but  must  report  the  item  of  $400, 
paid  him  as  salary.  A  peremptory  writ  is  therefore 
awarded  in  conformity  with  this  opinion. 

Judgment  accordingly. 


John  Gilbbrt  and  J.  H.  Artist,  plaintiffs  in  error, 
V.  J.  J.  Brown  &  Brother,  defendants  in  error. 

1-  Judgment:  judicial  bale*,  bks  adjitdicata.  Judgment 
was  rendered  against  G  and  A  in  the  county  court  in  1874,  and 
stay  of  execution  taken.  A  transcript  was  afterwards  filed  in 
the  district  court,  and  an  execution  issued  and  sale  of  real  es- 
tate had.  On  a  motion  to  confirm  the  sale,  objection  was  made 
that  service  of  summons  in  the  original  case  was  not  made  by 
a  party  authorized  to  serve  process.  Heldj  that  it  will  be  pre- 
sumed after  judgment  that  the  party  serving  process  had  au- 
thority to  do  80. 

2.  Practice:  bertinq  process:  constable.  A  constable  haa 
no  authority  to  appoint  a  deputy.  But  a  county  judge  or  jus- 
tice of  the  peace  may  appoint  any  person  specially  to  serve  pro- 
cess issued  by  him. 

8.    :    :    officer's  return.    Where  the  return  of 

service  of  summons  of  an  officer  fails  to  show  in  what  county 
it  was  served,  it  will  be  presumed  that  the  officer  summoned 
the  party  in  the  county  for  which  he  was  elected. 

Error  to  Saline  county  district  court.  Heard  below 
before  Weaver,  J.,  upon  objections  to  a  confirmation 
of  the  sale  of  certain  real  estate  sold  under  an  execu- 
tion issued  upon  a  judgment  rendered  in  favor  of 

KoTE. — Although  a  summons  may  be  irregularly  issued,  yet  if 
there  be  an  appearance  for  any  other  purpose  than  to  challenge  the 
jurisdiction,  the  defect  will  be  waived.  Kane  v.  The  People,  4  NTeb., 
609.  Cropeey  v.  Wiggenhom,  8  Id.,  108.  Return  of  officer  cannot 
be  impeached  in  a  collateral  proceeding.  Johnson  v.  Jones,  2  Neb., 
126.— Rep. 
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Brown  &  Brother  and  against  Gilbert  &  Artist.     Ob- 
jections overruled  and  sale  confirmed. 


Colby  ^  Sdzletty  for  plaintiffs  in  error. 

Plaintiffs  had  a  right  to  have  the  whole  proceedings 
inquired  into,  and  the  jurisdiction  of  the  court  render- 
ing the  judgment  examined   by  the   district   court 
Buckingfuim  ^  Co.  v.  GfranviUe  Alexandria  Society^  2 
Ohio,  361.     Kochler  v.  Ball,  2  Kan.,  172.     The  execu- 
tion  and  proceedings  thereunder  should  have   been 
set  aside,  because  the  transcript  of  said  judgment  does 
not  show  that  the  probate  court  rendering  said  judg- 
ment had  jurisdiction  of  the  persons  of  the  defend- 
ants, or  of  the  subject  matter  of  the  action.     Juris- 
diction of  limited  and  inferior  tribunals   cannot  be 
presumed,  but  must  be  shown  affirmatively,  to  confer 
validity  on  their  acts;  hence,  when  the  facts  necessary 
to  give  such  a  tribunal  jurisdiction  do  not  appear  upon 
the  face  of  its  proceedings,  and  are  not  proved  alimide, 
the  whole  will  be  void  and  may  be  set  aside  as  a  nul- 
lity, when  called  in  question  in  any  judgment  or  col- 
lateral controversy.     1  Smithes  Leading  Cases,  991, 
and  cases  there  cited.     To  sustain  a  personal  judg- 
ment the  court  must  have  jurisdiction  of  the  person 
and  of  the  subject  matter.     Where  a  party  has  not 
been  brought  into  court  by  due  service  of  summons 
by  a  proper  officer,  and  does  not  of  himself  come  in 
and  waive  the  necessity  of  service,  the  court  has  no 
jurisdiction  over  him,  and  the  judgment  against  him 
is  a  nullity.     Ghray  v.  Hawes,  8  Cal.,  569.     Miami  Ex- 
parting  Co.  V.  JBrown,  6  Ohio,  535.     Reynolds  v.  Stans- 
bury,  20  Ohio,  353.     Cutler  v.  Wadsworih,  7  Conn.,  9. 

J.  H,  Grimm  and  M.  B.  C.  True,  for  defendants  in 
error. 
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1.  The  original  summons  is  not  to  be  found,  but 
the  record  shows  sufficient  to  warrant  the  conclusion 
that  a  special  constable  was  appointed  to  serve  the 
summons.  Being  specially  deputized  he  is  not  inap- 
propriately styled  in  the  records  deputy  constable,  for 
such  he  is  in  reality. 

2.  By  the  Constitution,  Art.  VI.,  Sec.  16,  and  the 
Statute,  Gen.  Stat.,  p.  263,  Sec.  1,  county  courts  are 
made  courts  of  record,  and  have  original  jurisdiction 
in  all  civil  cases  involving  less  than  $500,  with  some 
exceptions.  When  the  record  shows  that  the  case 
comes  within  the  jurisdiction  of  the  county  court  the 
same  presumptions  attach  to  its  action  as  attach  to  ac- 
tions in  courts  of  more  extensive  jurisdiction.  Ex 
parte  Tobias  WatkinSj  8  Peters,  205.  Lyon  v,  Vanatta^ 
85  Iowa,  525. 

8.  Unless  the  judgment  in  this  case  is  an  absolute 
nullity,  it  can  make  no  difference  in  this  proceeding 
whether  or  not  it  is  technically  correct,  nor  whether 
or  not  defendants  have  waived  irregularities  of  ser- 
vice and  proceedings;  the  judgment  cannot  be  im- 
peached by  this  proceeding.  The  rule  is  that  a  void- 
able, irregular  judgment  can  be  attacked  only  by  di- 
rect proceedings  to  set  it  aside.  Thompson  v.  TolmUj 
2  Peters,  168.     Moore  v.  Robinson^  6  Ohio  State,  802. 

Maxwell,  Ch.  J. 

In  October,  1874,  the  defendants  in  error  recovered  a 
judgment  against  the  plaintiffs,  in  the  probate  court  of 
Saline  county,  for  the  sum  of  $357.40  and  costs. 
"Within  a  short  time  after  the  rendition  of  the  judg- 
ment a  bond  for  stay  of  execution  was  filed  in  behalf 
of  the  plaintiffs  in  error,  signed  by  two  sureties,  but 
not  by  the  plaintiffs.  In  March,  1877,  an  execution 
was  issued  on  the  judgment,  and  returned  unsatisfied. 
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A  transcript  of  the  judgment  was  thereupon  filed  in 
the  office  of  the  clerk  of  the  district  court,  upon  which 
execution  was  issued  and  levied  upon  certain  real  es- 
tate of  the  plaintiffs  in  error,  which  was  sold.  The 
plaintiffs  in  error' filed  several  objections  to  the  sale, 
which  were  overruled  by  the  court,  and  the  sale  con- 
firmea.  They  now  bring  the  cause  into  this  court  by 
petition  in  error. 

The  principal  error  relied  on  is,  that  the  probate 
court  had  no  jurisdiction  of  the  parties  at  the  time 
judgment  was  rendered.  This  objection,  if  sustained, 
would  defeat  the  sale,  as  it  is  the  duty  of  a  plaintiff,  in 
an  action  where  there  is  no  appearance,  to  see  that  the 
process  of  the  court  has  been  properly  served,  and 
that  his  adversary  is  in  court.  Harshey  v.  Blackmarj 
20  Iowa,  161.  And  no  valid  personal  judgment  can 
be  rendered  by  a  court  without  jurisdiction  of  the 
person  as  well  as  the  subject  matter. 

There  is  no  bill  of  exceptions  accompanying  the 
record.  We  therefore  have  no  copies  of  the  original 
papers  in  the  action  in  the  probate  court,  and  must  be 
governed  entirely  by  the  transcript  of  the  probate 
judge  in  determining  the  case. 

The  transcript  is  as  follows : 

"  J.  J.  Brown  and  Bro. 

V. 

John  Gilbert  and  J.  H.  Artist. 

"  Bill  of  particulars  filed  September  25, 1874.  Sum- 
mons issued  on  the  same  day,  made  returnable  accord- 
ing to  law,  and  delivered  to  George  D.  Greene,  deputy 
constable,  for  service.  September  28,  a.d.  1874,  sum- 
mons returned  by  deputy  constable  Greene,  indorsed 
served  on  the  within  named  defendants,  on  the  25th 
day  of  September,  1874.  Cause  set  for  hearing  at  Oc- 
tober term  of  court,"  etc.  At  the  close  of  the  tran- 
script, in  the  taxation  of  costs,  we  find  the  following : 
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"J.  W.  Greene,  deputy  sheriff. $3.00 

"George  H.  Hastings 2.50" 

A  constable  has  no  authority,  under  the  statute,  to 
appoint  a  deputy,  and  if  the  service  upon  the  defend- 
ants was  made  by  an  unauthorized  person  it  would 
be  void.  But  county  judges,  as  well  as  justices  of  the 
peace,  have  authority  to  depute  persons  to  serve  pro- 
cess, and,  in  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed,  after  judgment,  that  the 
person  serving  the  process  was  lawfully  authorized. 

It  is  unnecessary  for  an  officer  to  certify  on  his  re- 
turn that  service  was  made  in  the  county  in  which  he 
is  an  officer,  as  such  will  be  the  presumption. 

A  second  transcript  is  attached  to  the  record,  seek- 
ing to  impeach  the  first;  but  as  it  is  not  a  part  of  the 
record,  nor  embodied  in  a  bill  of  exceptions,  it  cannot 
be  cionsidered.  There  is  sufficient  prima  facie  in  the 
record  to  show  service  upon  the  plaintiffs  in  error,  and 
as  they  appeared  and  filed  a  bond  for  stay  of  execu- 
tion, the  objections  made  nearly  five  years  after  the 
rendition  of  the  judgment  must  not  be  predicated  on 
mere  possibility,  but  it  must  clearly  appear  that  the 
court  had  no  jurisdiction.  This  not  being  the  case, 
the  judgment  of  the  district  court  must  be  afiirmed* 

JUDQMBNI  AFFIBMEO. 
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John  K.  Roode,  plaintiff  in  error,  v.  John  J. 
Dunbar,  defendant  in  error. 

Practice  in  Supreme  Court.  The  supreme  court  can  re- 
view an  action  at  law  only  by  proceedings  in  error.  And  where 
it  appears  from  the  record  that  no  exceptions  were  taken  to  the 
ruling  of  the  court  below,  and  no  steps  taken  to  call  the  atten- 
tion of  the  court  to  the  alleged  errors,  they  will  not  be  reviewed 
by  this  court 

Error  to  Jefferson  county  district  court. 
Saxon  ^  SneUy  for  plaintiflfe  in  error. 
Sbcumb  ^  Hambdj  for  defendant  in  error. 
Maxwell,  Ch.  J. 

The  plaintiff  brought  an  action  in  the  district  court 
of  Jefferson  county  against  the  defendant  for  mali- 
cious prosecution.  On  the  trial  of  the  cause  the  jury 
found  a  verdict  for  the  defendant,  upon  which  judg- 
ment was  rendered  dismissing  the  case.  The  plaintiff 
brings  the  cause  into  this  court  by  petition  in  error. 

The  errors  assigned  are  that  the  court  erred  in  giv- 
ing to  the  jury  certain  instructions,  which  are  set  out 
at  length.  No  exceptions  were  taken  to  the  instruc- 
tions at  the  time  they  were  given,  and  no  objection  on 
that  ground  was  made  in  the  motion  for  a  new  trial. 
We  have  been  unable  to  discover  a  single  exception 
taken  by  the  plaintiff  to  the  ruling  of  the  court  during 
the  progress  of  the  trial.  An  action  at  law  can  only 
be  reviewed  on  error,  and  the  attention  of  the  court 

NoTX. — See  Robertson  r.  HaU^  2  Neb.,  17.  Fumaa  v,  Nemaha 
County,  6  Neb.,  867.  Morrill  v.  Taylor,  6  Neb.,  236.  Frey  v.  Dra- 
ho8,  7  Neb.,  194.  Horhach  v.  Miller,  4  Neb.,  48.  Heard  v,  Dubuque 
County  Bank,  8  Neb.,  10,  and  cases  cited. — Hsp. 
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below  must  have  been  directed  to  the  alleored  errors 
before  they  will  be  considered  in  this  court.  A  care- 
ful reading  of  the  testimony,  however,  shows  that  the 
jury  were  fully  warranted  by  the  evidence  in  return- 
ing a  verdict  for  the  defendant.  The  judgment  of  the 
court  below  is  affirmed. 


JUDGMBNT  Af  FIRMED. 
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9  386 


James    S.  Marsh,  plaintiff  in  error,  y.  Stbelb, 
Johnson  &  Co.,  defendants  in  error. 

Constitutional  Law:  attachmknt  or  propkrtt  of  kok-rbsi- 
DENT8.  Section  200  of  the  code  of  civil  procedure,  which  aa- 
thorizes  an  attachment  against  the  property  of  a  non-resident 
without  an  undertaking,  is  not  in  conflict  with  any  provision 
of  the  constitution  of  the  state  or  of  the  United  States. 

Error  to  the  district  court  of  Nemaha  county.  The 
action  there  was  by  Steele,  Johnson  &  Co.  against 
Marsh  and  McPherson,  to  recover  the  amount  due  on 
a  certain  promissory  note  executed  by  Marsh  to  Mc- 
Pherson, and  by  the  latter  indorsed  to  plaintiffii. 
Upon  affidavit  of  the  plaintiffs  that  Marsh  was  a  non- 
resident, an  order  of  attachment  issued  and  property 
of  Marsh  taken  thereunder.  Marsh  moved  to  dis- 
charge the  attachment  on  the  ground  that  no  under- 
taking had  been  given.  Motion  overruled  by  Pound, 
J.  and  exceptions  taken. 

J.  H.  Broadyj  for  plaintiff  in  error. 

Sec.  2,  Art.  IV,  of  Constitution  of  the  United  States, 
is  intended  to  prevent  such  invidious  discriminations 
against  non-residents  as  is  contained  in  the  statute  un- 
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der  consideration.     Story  on  Const.,  sec.  1800.     Cooley 
Con.  Lim.,  16,  and  note  397. 

It  will  not  do  to  meet  this  question  by  the  assertion 
that  "  non-residency  "  and  "  citizenship  "  are  not  syn- 
onymous terms,  and  that  therefore  the  Nebraska  stat- 
ute does  not  clash  with  the  federal  constitution. 

Such  an  answer  is  founded  on  a  technicality — a  legal 
fiction  invented  by  some  courts  to  meet  (Certain  contin- 
gencies arising  from  the  peculiar  phraseology  of  state 
practice  acts.  In  some  instances,  although  the  person 
has  no  fixed  home,  and  is,  as  it  were,  a  "  wanderer  on 
the  face  of  the  earth,"  and  has  no  actual  or  real  domi- 
cile, it  has  been  deemed  necessary  by  some  courts  by 
fiction  to  locate  him  an  invisible,  intangible,  and  un- 
seen home;  but  these  things  are  only  done  to  meet 
certain  contingencies,  and  are  supposed  to  be  necessary 
for  such  purpose.  Such  fictions  are  never  allowed  to 
stand  in  way  of  substantial  justice.  Take  the  case  of 
attaching  for  non-residency  as  a  good  illustration,  where 
the  defendant  is  so  living  that  personal  service  cannot 
be  obtained  upon  him  in  the  state,  even  if  his  technical 
domicile  is  here,  and  he  has  property  in  the  state,  there 
must  be  some  holding  to  permit  attachment  or  there 
is  absolute  exemption  of  all  his  property  in  the  state 
from  satisfying  any  of  his  debts.  Ward  v.  Maryland^  12 
Wall.,  418.  WUliams  v.  Bruffy.Q  Otto,  176.  Gasstes  v. 
Ballou,  6  Pet.,  761.  The  federal  constitution  means 
that  the  citizens  of  other  states  shall  be  governed  by 
the  same  general  rule  as  the  citizens  of  the  states.  If 
it  can  be  evaded  by  putting  a  very  few  of  our  own  citi- 
zens in  the  same  category  with  them  by  simply  using 
a  different  word  to  attain  practically  the  same  object, 
the  constitution  is  evaded  indirectly,  in  a  way  that  it 
can  not  be  directly,  which  can  not  be  done.  The 
wrongful  attachment  of  the  property  by  an  irresponsi- 
ble plaintiff  is  very  often  a  practical  confiscation  of  de- 
9    . 
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fendant's  property  without  indemnity  or  any  recourse 
for  him ;  and  in  all  such  cases,  if  not  wholly,  is  at  least 
partially  a  practical  confiscation.  What  better  thing 
could  the  above  quoted  clause  of  the  federal  consti- 
tution mean  than  to  prevent  such  consequences  as  flow 
from  the  above  statute  discriminating  in  favor  of  resi- 
dents and  against  non-residents  ?  It  is  a  different  thing 
to  say  non-residency  is  a  cause  of  attachment.  That 
is  all  right.  That  is  necessary  in  order  to  acquire  ju- 
risdiction of  the  property  of  non-residents;  for  if  it 
were  not  so,  placing  property  out  of  the  state  of  resi- 
dency would  be  to  place  it  absolutely  and  at  all  events 
beyond  reach  of  creditors  because  no  personal  judg- 
ment could  be  had.  Furthermore,  non-residents  are 
too  far  away  for  the  plaintiff  to  know  the  ordinary 
causes  of  attachment,  as  removing  or  selling  property 
to  defraud,  etc.,  and  their  persons  being  beyond  the  ju- 
risdiction of  the  court,  the  fact  of  being  so  is  a  good 
substitute  for  their  personal  acts,  that  constitute  cause 
of  attachment.  But  still  he  is  as  much  entitled  to  the 
indemnity  bond,  where  the  attachment  is  sued  out  be- 
cause he  is  a  non-resident,  as  where  it  is  because  he  is 
charged  with  perpetrating  a  fraud.  The  charged  per- 
petrator of  a  fraud  has  no  stronger  claims  for  security 
of  property  and  its  enjoyment,  than  the  non-resident 
On  this  bond  question  there  is  no  diflference  between 
the  resident  and  the  non-resident,  either  in  the  circum- 
stances, the  nature  of  things,  or  the  constitution  and 
laws,  and  said  statute  comes  fairly  within  the  above 
cited  constitutional  inhibition.  Pavl  y.  Vtrginia^  8  Wall., 
180.  Lemmon  v.  The  People^  20  K  T.,  607.  Slaughter 
House  Oases y  16  Wall.,  118. 

Groff  ^  MardgarMry^  for  defendants  in  error. 

Counsel  has  admitted  that  the  clause  of  section  198, 
authorizing  an  attachment  on  the  ground  of  non-resi- 
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dence,  is  good.  Is  it  not  hair-splitting  to  say  that  the 
balance  of  the  statute  is  not  good?  Does  he  not  make 
a  distinction  where  there  is  no  difterence?  Counsel 
says  that  the  reason  for  holding  good  that  part  of  the 
statute  authorizing  an  attachment  on  the  ground  of 
non-residence  is  to  give  the  court  jurisdiction  of  the 
property  of  non-residents.  If  the  legislature  may  go 
this  far  who  will  say  that  it  may  not  exempt  the  plain- 
tift'from  giving  an  undertaking  for  the  same  purpose? 
Such  an  immunity  is  clearly  within  the  legitimate  and 
constitutional  province  of  state  legislation,  as  we  think 
is  clearly  established  by  the  following  authorities: 
Conner  v.  JEUiott,  18  How.,  501.  McCready  v,  Virginia^ 
4  Otto,  891.  Harness  v.  Green,  20  Mo.,  316.  State  v. 
Medburi/y  3  Rhode  Island,  138.  People  v.  Colman,  4 
Cal.,  46.  Insurance  Co.  v.  Morse,  20  Wall.,  445.  Neff 
V.  Pejinoyer,  3  Sawyer  (U.  S.  Cir.),  274.  Chemung  Canal 
Bank  V.  Lowery,  3  Otto,  76. 

T.  L.  Schick,  on  same  side. 

The  term  "  non-resident "  as  used  in  the  attachment 
law  is  a  broader  term  and  includes  other  classes  be- 
side "  citizens  of  other  states."  A  citizen  of  Nebraska, 
that  is  one  whose  domicile  is  here,  may  be  a  *'  non-res- 
ident" within  the  meaning  of  the  attachment  law. 
The  statute  contemplates  actual  non-residence  without 
regard  to  domicile,  Haggart  v.  Morgan,  5  N.  Y.,  422. 
Frost  V.  Brisbin,  19  Wend.,  11.  Bisewick  v.  Davis,  19 
Maryland,  82.  Matter  of  Thompson,  1  Wend.,  43. 
Foster  v.  Hall,  4  Humph.,  346.  Drake  on  Attach- 
ments, sees.  58,  59,  65.  Is  the  provision  for  an  attach- 
ment bond  such  a  "  fundamental  right "  as  "  belongs 
of  right  to  the  citizens  of  all  free  governments,  and 
which  has  at  all  times  been  enjoyed  by  the  citizens  of 
the  several  states  "  ?  The  proposition  is  its  own  refu- 
tation. 
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Many  of  the  states  at  the  present  time  do  not  pro- 
vide for  a  bond.  There  are  numerous  instances  of  the 
character  of  the  provision  in  question,  the  legality  of 
which  has  never  been  doubted  or  is  well  established. 
Thus;  the  right  to  vote  and  hold  office — G.  S.,  860,  sec. 
29 ;  the  right  of  exemption  from  execution — G.  S.,  616, 
sec.  525 ;  the  right  to  take  fish  in  the  waters  of  the 
state — Cooley  Const.  Lim.,  448;  and  the  requirement 
of  security  of  costs  from  a  non-resident — Smith  v.  Ilosse- 
ter,  11  HI.,  119;  Casey  v.  Houtm,  36  HI.,  234.  So  the 
statute  of  limitations  does  not  run  as  against  a  non-res- 
ident—  White  V.  Hightj  1  Scam.,  240 ;  and  a  non-resident 
tax-payer  cannot  restrain  the  issuance  of  bonds  of  the 
county — McCahon  (Kan.),  235.  So  a  non-resident  may 
be  denied  the  remedy  by  attachment  altogether — ^Drake 
on  Attachments,  sec.  11 ;  or  be  denied  it  as  against  a 
non-resident  unless  upon  affidavit  that  the  defendant 
has  no  property  in  the  state  where  he  resides— Ala- 
bama code,  1852,  title  2,  chapter  1.  In  Pennsylvania 
attachment  may  be  had  against  a  non-resident  as  a 
matter  of  right  without  affidavit,  while  as  against  resi- 
dents an  affidavit  is  necessary.  Dunlap's  Laws,  Penn., 
pp.  740-746 ;  Drake  on  Attachment,  p.  575.  So  none 
but  resident  females  are  entitled  to  the  provisions  of 
the  bastardy  act — ^Laws  Neb.,  1875,  p.  63-  A  non- 
resident may  be  prohibited  from  hawking  and  peddling 
without  a  license — 38  Wis.,  424,  439;  and  a  license  to 
sell  liquor  can  be  granted  to  no  one  but  a  resident  of 
the  state — G.  S.,  851,  sec.  572;  and  so  a  county  treasurer 
is  authorized  to  collect  fees  from  non-residents  where 
he  may  not  for  the  same  service  &om  residents — ^G,  S., 
882,  sec.  20. 

Maxwbll,  Ch.  J. 

Section  200  of  the  code  of  civil  procedure  provides 
that  ^^  where  the  ground  of  attachment  is  that  the  de- 
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fendant  is  a  foreign  corporation,  or  a  non-resident  of 
the  state,  the  order  of  attachment  may  be  issued 
without  an  undertaking.  In  all  other  cases  the  order 
of  attachment  shall  not  be  issued  by  the  clerk  until 
there  has  been  executed  in  his  office,  by  one  or  more 
sufficient  sureties  of  the  plaintiff,  to  be  approved  by 
the  clerk,  an  undertaking  not  exceeding  double  the 
amount  of  the  plaintiff's  claim,  to  the  effect  that  the 
plaintiff  shall  pay  the  defendant  all  damages  which  he 
may  sustain  by  the  attachment,  if  the  order  be  wrong- 
fully obtained."     Gen.  Stat,  557. 

It  is  claimed  that  the  provisions  of  this  section  are 
in  conflict  with  sec.  2,  article  IV,  of  the  constitution 
of  the  United  States,  which  provides  that  "  the  citi- 
zens of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states." 

Kent  says:  "The  privileges  thus  conferred  are  local 
and  necessarily  territorial  in  their  nature.  The  laws 
and  usages  of  one  state  cannot  be  permitted  to  pre- 
scribe qualifications  for  citizens  to  be  claimed  and  ex- 
ercised in  other  states,  in  contravention  of  their  local 
policy." 

It  was  declared  in  Corfdd  v.  CoryeUy  4  Wash.,  0.  C, 
871,  that  "  the  privileges  and  immunities  conceded  by 
the  constitution  of  the  United  States  to  citizens  in  the 
several  states  were  to  be  confined  to  those  which  were 
in  their  nature  fundamental,  and  belonged  of  right  to 
citizens  of  all  free  governments.  Such  are  the  rights 
of  protection,  of  life  and  liberty,  and  to  acquire  and 
enjoy  property,  and  to  pay  no  higher  imposition  than 
other  citizens,  and  to  pass  through  or  reside  in  the 
state  at  pleasure,  and  to  enjoy  the  elective  franchise 
according  to  the  regulations  of  the  laws  of  the  state. 
But  this  immunity  does  not  apply  to  every  right,  for 
some  may  belong  exclusively  to  resident  citizens  of  the 
state,"  etc. 
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Cooley,  in  his  work  on  Constitational  Limitations, 
397,  says :  "  Although  the  precise  meaning  of  *  privi- 
leges and  immunities '  is  not  very  definitely  settled  as 
yet,  it  appears  to  be  conceded  that  the  constitution  se- 
cures in  each  state  to  the  citizens  of  all  other  states 
the  right  to  remove  to  and  carry  on  business  therein ; 
the  right  by  the  usual  modes  to  acquire  and  hold 
property,  and  to  protect  and  defend  the  same  in  the 
law;  the  right  to  the  usual  remedy  for  the  collection 
of  debts  and  the  enforcement  of  other  personal  rights; 
and  the  right  to  be  exempt  in  person  tod  property 
from  taxes  or  burdens,  which  the  property  or  persons 
of  citizens  of  the  same  state  are  not  subject  to.  *  *  * 
But  it  is  unquestionable  that  many  other  rights  and 
privileges  may  be  made,  as  they  usually  are,  to  depend 
upon  actual  residence;  such  as  the  right  to  vote,  to 
have  the  benefit  of  the  exemption  laws,  to  take  fish  in 
the  waters  of  the  state,  and  the  like.  And  the  con- 
stitutional provisions  are  not  violated  by  a  statute 
which  allows  process  by  attachment  against  a  debtor 
not  a  resident  of  the  state,  notwithstanding  such  pro- 
cess is  not  admissible  against  a  resident." 

The  constitutional  provision  must  be  confined  to 
those  privileges  and  immunities  which  are  fundamen- 
tal in  their  nature — such  as  the  right  to  acquire  and 
hold  property,  to  institute  and  maintain  actions,  the 
exercise  of  the  elective  franchise  in  conformity  to  the 
laws  of  the  state  in  which  it  is  exercised — ^and  was 
evidently  intended  to  abolish  the  common  law  disabil- 
ities of  residents  of  the  several  stMes,  the  states  to  a 
certain  extent  being  foreign  to  each  other.  This 
provision  was  not  intended  to  prohibit  distinctions 
founded  on  residence,  such  as  the  right  to  hold  certain 
property  exempt  from  execution;  the  right  to  fish  in 
the  waters  of  the  state;  the  right  to  yote,  and  other 
rights  depending  upon  residence. 
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The  only  objection  in  this  case,  and  the  one  on  which 
it  is  sought  to  dissolve  the  attachment,  is  that  "  the  said 
order  of  attachment  was  issued  without  any  undertak- 
ing in  attachment,  and  is  null  and  void,  there  being  no 
undertaking  in  attachment." 

At  common  law,  if  the  plaintiff  made  an  affidavit 
that  the  cause  of  action  amounted  to  £10  or  upwards, 
he  could  have  caused  the  defendant  to  be  arrested, 
and  required  him  to  put  in  special  bail  for  his  appear- 
«ence  in  the  action.  3  Blackstone  Com.,  287.  Im- 
prisonment for  debt  was  not  a  satisfaction  thereof,  but 
a  means  to  procure  it.  Imprisonment  for  debt  existed 
in  all  the  colonies  at  the  time  of  the  Revolution,  but 
the  law  was  repealed  or  modified  in  most  of  the 
states  during  the  second  quarter  of  the  present  cen- 
tury. As  a  consequence,  the  abolition  of  imprison- 
ment for  debt  has  led  to  an  enlargement  of  the  reme- 
dies acting  upon  the  property  of  debtors,  and  the  stat- 
ute authorizes  an  attachment  against  the  property  of 
a  non-resident  debtor.  Mere  temporary  absence  of  a 
party  from  the  state  is  not  sufficient  to  justify  an  at- 
tachment under  this  provision;  the  party  must  be 
a  non-resident  of  the  state.  The  writ  is  issued  to 
secure  the  appearance  of  the  defendant,  and  to 
retain  his  property  within  the  jurisdiction  of  the 
court,  to  be  applied  in  satisfaction  of  its  judgment  to 
secure  the  rights  of  the  creditor,  as  otherwise  the 
property  of  the  debtor  could  be  withdrawn  at  any  mo- 
ment, and  the  creditor  compelled  to  go  into  another 
jurisdiction,  perhaps  at  a  great  distance  from  his  resi- 
dence, to  enforce  his  rights.  These  are  provisions  that 
apply  to  all  non-resident  debtors,  whether  they  reside 
in  the  United  States  or  foreign  countries,  and  are  in 
consonance  with  the  rule  in  the  administrations  of  es- 
tates, that  "  every  nation  having  a  right  to  dispose  of 
all  the  property  actually  situated  within  it,  has  (as  has 
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ften  been  said)  a  right  to  protect  itself  and  its  citizeDS 
^inet  the  inequalities  of  foreign  lawa  which  are  iaju- 
L0U8  to  their  intereste."  Story's  Conflict  of  Laws,  § 
25. 

And  m  relation  to  the  withdrawal  of  funds  it  is 
lid :  "  Persons  domiciled  and  dying  in  one  country 
re  often  deeply  indebted  to  foreign  creditors  living  in 
ther  countries,  where  there  are  personal  assets  of  the 
eceased.  In  such  cases  it  would  be  a  great  hardship 
pon  such  creditors  to  allow  the  original  executor  or. 
imiiiistrator  to  withdraw  those  funds  from  the  for- 
ign  country  without  the  payment  of  such  debts,  and 
1U8  leave  the  creditors  to  seek  their  remedy  in  the 
omicile  of  the  original  executor  or  administrator,  and 
erhape  there  to  meet  obstructions  and  irregularities  in 
le  enforcement  of  their  own  rights  from  the  peculi- 
fities  of  the  local  law."  Story's  Conflict  of  Laws,  § 
12. 

A  plaintiff  in  attachment  is  liable  in  damages  if  he 
luse  the  defendant's  property  to  be  attached  mali- 
ously  and  without  probable  cause ;  and  this  liabil- 
y  attaches  whether  a  bond  is  given  or  not.  But  the 
,i1ure  to  give  a  bond  when  the  attachment  is  against 
le  property  of  a  non-reaident  is  not  sufficient  ground 
pon  which  to  base  a  motion  to  dissolve  the  same,  and 

not  in  conflict  with  the  constitution  of  this  state  or 
le  United  States,  and  was  therefore  properly  over- 
iled.  And  particularly  is  this  true  in  the  case  at  bar, 
here  judgment  was  obtained  against  the  defendant, 
'  which  he  does  not  complain,  and  the  order  of  the 
)urt  is  merely  to  apply  the  property  to  the  payment 
i"  the  debt.  The  judgment  of  the  district  court  is 
early  right,  and  is  therefore  affirmed. 

JUDOMENT  AFFIRHBD. 
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WiLLiAH  Roggencamp,  plaintiff  m  error,  v.  Robert      9  105, 
E.  Moore,  defendant  in  error.  

1.  Summons:  indossemiekt  ot  ths  amoitnt  claimbd.  It  is 
only  in  actions  for  the  recovery  of  money  only  that  the  amount 
for  which  judgment  will  he  taken,  if  the  defendant  fail  to  appear, 
need  he  indorsed  on  the  summons. 


2.      :      KEPLEYIK  IN  COTTKTT  COUKT:      KSTUBK  OF  8T7MM0NS. 

In  all  cases  of  replevin  in  county  courts,  whether  the  value  of 
the  property  or  the  damages  claimed  he  within  or  heyond  the 
jurisdiction  of  a  justice  of  the  peace,  the  summons  should  he 
made  returnable,  as  in  justice  courts,  not  more  than  twelve 
days  from  its  date. 

8.      :    MBBS      IBBEGULABITIBS,     WTTHOITT     PBEJUDICE,     NOT 

OBOiTNBS  FOB  BEVEESiNO  A  JiTDOMENT.  Mere  irregularities 
in  a  summons,  not  at  all  prejudicial  to  the  party,  and  of  which 
no  advantage  was  sought  to  be  taken  in  the  court  issuing  it, 
fUrnish  no  sufScient  grounds  for  reversing  a  judgment. 

Error  to  the  district  court  for  Lancaster  county. 

On  the  10th  day  of  January,  1878,  Moore  filed  in 
the  county  court  of  Lancaster  county,  Nebraska,  his 
afiSidavit  and  bill  of  particulars  in  replevin.  The 
properly,  the  posseBsion  of  which  he  sought  to  recover, 
was  described  as  two  horses,  and  in  the  bill  of  partic- 
ulars their  value  was  alleged  to  be  one  hundred  and 
fifty  dollars.  He  prayed  for  a  return  of  the  property, 
and  also  a  judgment  for  two  hundred  dollars,  his  dam- 
ages. 

On  the  same  day,  January  10th,  the  county  judge 
issued  a  summons,  which  was  in  the  following  words : 

"  The  State  op  Nebraska,  |  ^-^  state  of  Nekraaka  to  the 

>     sheriff'  or  any  constable  of  said 
Lancaster  County.  |      county^  greeting: 

"You  are  hereby  commanded  to  summon  Wm. 
Roggencamp  to  appear  before  me,  at  my  ofiice  in  Lin- 
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,  on  the  14th  day  of  January,  a.d.  1878,  at  one 
ick  P.M.,  to  answer  the  complaint  of  Robert  E. 
re  for  wrongfully  detaining  the  following  described 
onal  property  of  the  plaintiff:  One  bay  gelding 
e,  eight  years  old,  large  size,  called  Frank ;  and 
black  or  dark  brown  four-year-old  horse  of  small 
called  Charley,  not  gelded.  And  you  are  further 
Qianded  immediately  to  seize  and  take  into  your 
jdy,  wherever  they  may  he  found  in  said  county, 
laid  goods  and  chattels  above  mentioned,  and  de- 
■  the  same  to  the  said  Robert  E.  Moore.  You  wiU 
e  due  return  of  this  writ  on  the  14th  day  of  Jan- 
,  A.D.  1878.  Given  under  my  hand  this  10th  day 
anuary,  a.d,  1878. 

"A.  G.  BCOTT, 
[sealJ  "  County  Judge. 

pon  this  writ  the  officer  made  the  following  re- 

JTATE  OP  Nebraska,     | 
Lancaster  County.         j 

tec'd  this  writ  the  10th  day  of  .Tan'y,  1878,  at  12 
ck  noon.  I  hereby  certify  that,  after  having  made 
ent  search,  I  cannot  find  the  within  described 
erty  in  my  county.  On  the  10th  day  of  January, 
,  I  served  the  within  writ  of  summons  on  the 
in  named  Wm.  Roggencamp,  hy  delivering  to 
1  true  and  certified  copy  of  the  same,  with  all  the 
raemeuts  thereon. 

"O.S.  BRIDGES, 

"  Omst" 
I  January  11,  1878,  the  county  judge  made  the 
ving  order : 

^he  value  of  the  property  being  alleged  at  more 
$100,  this  cause  is,  under  the  statute  in  such  case 
:  and  provided,  continued  to  the  February  term, 
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A.D.  1878,  for  inquiry  of  damages,  and  transferred  to 

the  docket  of  term  cases,  book  5;  page  242,  this  11th 

day  of  January,  a.d.  1878. 

«A.  a.  SCOTT, 

"  Comity  JvdgCy  ad  interim.^* 
February  4th  a  default  was  entered   against  Eog- 
geneamp,  and  on  February  8th  a  judgment  was  en- 
tered in  favor  of  Moore  for  $150,  and  costs  taxed  at 
eight  dollars  and  eighty  cents. 

There  was  no  appearance  on  the  part  of  Roggen- 
camp  until  the  case  was  brought  to  the  district  court 
by  petition  in  error,  where,  upon  trial  before  Pound, 
J.,  the  judgment  of  the  county  court  was  affirmed. 
To  reverse  this  judgment  of  the  district  court  the  case 
is  brought  here  by  petition  in  error. 


Mason  ^  Whedm,  for  plaintiff  in  error. 
D.  Q.  HuUy  for  defendant  in  error. 
Lake,  J. 

Did  the  district  court  err  in  affirming  the  judgment 
of  the  county  court?  The  only  alleged  errors  in  the 
record  from  the  county  court  were,  in  substance — Pirsty 
That  the  defendant  in  the  action  was  not  legally  sum- 
moned. Secondy  That  the  amount  for  which  judg- 
ment would  be  taken,  if  the  defendant  failed  to  ap- 
pear, was  not  indorsed  on  the  summons.  Thirds  That 
the  judgment  was  not  sustained  by  the  evidence,  and 
was  contrary  to  law.  !N'othing,  however,  has  been 
claimed  here  upon  the  last  named  point.  Inasmuch 
as  the  evidence  is  not  before  us,  it  must  be  preeumed 
to  have  been  ample ;  and  as  to  the  legality  of  the  judg- 
ment, that,  we  suppose,  depends  upon  the  strength  of 
the  first  two  objections. 

It  appears  from  the  bill  of  particulars,  and  the  affi- 
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davit  for  the  order  of  replevin,  that  the  value  of  the 
property  sought,  and  also  the  damages  claimed,  ex- 
ceeded the  jurisdiction  of  a  justice  of  the  peace ;  and 
it  is  contended  that,  for  this  reason,  the  summons 
should  have  been  made  returnable  according  to  sec- 
tion 8,  chapter  14,  Gen.  Stat.  265,  instead  of  section  9,  as 
was  done.  There  is  some  plausibility  in  this  assump- 
tion, for  there  really  does  not  seem  to  be  any  good 
reason  for  making  a  distinction  in  the  return  day  of 
the  summons  between  actions  in  replevin  and  those 
for  the  recovery  of  a  money  judgment  only.  But  the 
legislature  have  seen  fit  to  make  such  distinction,  and, 
accordingly,  after  enacting  in  section  8  that,  in  "afl 
civil  cases  commenced  in  the  county  court,  wherein  the 
sum  claimed  exceeds  one  hundred  dollars,  the  sum- 
mons shall  be  *  returnable  on  the  first  day  of  the  next 
term  of  said  court,'"  etc.,  by  the  very  next  section  de- 
clare that,  "  in  all  actions  of  replevin  the  summons  shall 
be  in  like  form,  and  be  returnable  within  the  like  time^  as 
in  similar  actions  before  justices  of  the  peace,"  etc. 
Now,  in  actions  of  replevin  before  justices  of  the 
peace  the  summons  is  returnable,  as  in  other  civil  ac- 
tions brought  before  them,  "not  more  than  twelve 
days  from  its  date."  Gen.  Stat.,  667,  Sec.  911.  The 
summons  in  question  conformed  to  this  requirement, 
being  made  returnable  on  the  fourth  day  after  it  was 
issued,  so  that  there  was  no  irregularity  even  in  the 
matter  complained  of. 

The  second  of  the  objections  is  entirely  groundless. 
It  is  only  in  actions  for  the  recovery  of  money  only 
that  the  amount  for  which  judgment  is  claimed  must 
be  indorsed  on  the  summons. 

But  even  if  the  law  required  for  the  summons  just 
what  is  contended  for  by  the  plaintiff*  in  error,  still 
there  would  be  no  sufficient  ground  for  reversing  the 
judgment.    At  most,  the  supposed  defects  would  be 
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only  mere  irregularities  not  at  all  prejudicial  to  him, 
nor  in  any  manner  impairing  the  subsequent  proceed- 
ings, for  which  a  judgment  will  not  be  reversed.  So 
long  as  he  elected  to  disregard  the  notice  to  appear 
and  make  his  defense,  if  he  had  any,  at  the  designated 
time,  he  is  not  in  an  attitude  now  to  complain  of  what 
was  subsequently  regularly  done  in  the  case.  If  he 
supposed  the  summons  to  be  defective  in  these  partic- 
ulars, and  desired  to  test  its  sufficiency,  he  should  have 
appeared  in  that  court,  and  at  the  very  earliest  op- 
portunity made  his  complaint  known. 

There  is  no  error  in  this  record,  and  the  judgment 
is  affirmed. 

Judgment  aefirmbd. 
Cobb,  J,,  having  been  of  counsel,  did  not  sit. 
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Chablbs  H.  Beck,  plahttipp  in  errob,  v.  William 
Devereaux,  defendant  in  error. 

1.  Practice:    actions:    indivisible  demand:    plea  in  bar. 

The  rule  is  well  settled  that  an  indivisible  demand  cannot,  at 
the  will  of  the  plaintiff,  be  separated,  and  collected  by  several 
actions. 

2.    :  :  :  .     If  a  plaintiff  bring  an  action 

for  a  part  only  of  an  entire  and  indivisible  demand,  the  judg- 
ment in  that  suit  may  be  pleaded  as  a  complete  bar  to  another 
action  for  the  residue. 

8.    :  :     DISTINCT  causes  of  action.    There  is  no 

rule  that  requires  a  party  to  join  in  one  suit  several  and  distinct 
causes  of  action,  although  he  may,  under  certain  circumstan- 
ces, be  required  to  consolidate  them. 

4.    :  :     accounts  payable  monthly.    A  manufac- 
turer of  cigars  furnished  them  to  a  dealer  under  an  agreement 
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that  the  amount  of  the  account  for  each  month  was,  at  the  end 
thereof,  to  be  "rfwc  and  payahle^^^  and  bills  were  made  out  ac- 
cordingly. Held^  That  the  account  for  each  month  constituted 
a  separate  demand,  and  that  a  recovery  of  judgment  upon  one 
was  no  bar  to  an  action  for  another. 


■^ , 
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Error  to  the  district  court  of  Lancaster  county. 
The  facts  were  as  follows: 

The  defendant  in  error  was  engaged  in  the  business 
of  manufacturer  of  and  dealer  in  cigars  and  tobacco  in 
Lincoln,  in  1877  and  1878,  and  the  plaintiff  in  error 
kept  a  billiard-room,  where  he  dealt  in  cigars  pur- 
chased of  defendant.  The  books  of  defendant  in  error 
show  a  continuous  dealing  during  the  year  1877  and 
up  to  February,  1878.  By  express  agreement  between 
the  parties  bills  were  made  out  and  due  and  payable  at 
the  end  of  every  month.  On  the  16th  day  of  Febru- 
ary, 1878,  defendant  in  error  brought,  in  the  county 
court  of  Lancaster  county,  two  suits  against  the  plain- 
tiff in  error — one  for  goods  sold  and  delivered  in  the 
mouth  of  December,  1877,  and  one  for  goods  sold  in 
the  month  of  January,  1878.  Judgment  rendered 
upon  both.  The  last  was  fully  paid  and  satisfied,  and 
this  case  was  appealed  to  the  district  court.  The  items 
mentioned  in  petition  of  defendant  in  error  were  not 
included  in  the  bill  of  particulars  filed  in  the  first  case, 
and  the  bill  for  goods  purchased  in  December,  1877, 
was  presented  to  plaintiff  in  error  January  1,  1878, 
and  not  paid  by  him.  Upon  the  trial  this  was  the 
agreed  state  of  facts  upon  which  it  was  tried — Beck 
pleading  the  former  judgment  in  bar,  which  plea  the 
court  below,  by  Pound,  J.,  overruled,  and  entered 
judgment  in  favor  of  Devereaux  for  the  amount 
claimed. 


t . 


Steams  ^  HuU^  for  plaintiff  in  error. 
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1.  The  dealing  being  continuous  between  the  par- 
ties, the  contract  was  an  entire  one  and  could  not  be 
separated.  3  Parsons  on  Contracts,  620,  and  authorities 
cited.  Farrington  v.  Payne^  16  Johns,  432.  Smith  v. 
JoneSj  15  Johns.,  229.      Willard  v.  Sperry,  16  Johns.,  121. 

2.  Parties  are  not  only  bound  by  what  is  actually 
determined  in  a  litigated  case,  but  as  to  all  matters 
which  might  have  been  litigated  in  the  case.  Donaher 
V,  Prentiss,  22  Wis.,  311.  Dalton  v.  Bently,  15  HI.,  420. 
Bates  V.  Spooner,  45  Ind.,  489.  Hdckworth  v.  Zollary  30 
Iowa,  433.  Hites  v.  IrwiUy  13  Ohio  St.,  283.  Ghrey  v. 
Dougherty  et  al,  25  Cal.,  266.  Wells'  Res.  Adjudi- 
cata,  204,  256,  sec.  236.  Ewing  v.  McNairy  ^  Co.,  20 
Ohio  St.,  322. 

3.  Accounts  all  due  at  time  suit  is  instituted,  aris- 
ing from  one  continuous  contract  or  dealing,  cannot 
be  separated  and  part  collected  in  different  and  sepa- 
rate actions.  Guernsey  v.  Carver,  8  Wend.,  492.  Ben- 
demagle  v.  Cocks,  19  Wend.,  208.  Colvin  v.  Corwin,  15 
Wend.,  557.  Miller  v.  Covert,  1  Wend.,  487.  Wells' 
Res.  Adjudicata,  247,  sec.  292.  3  Parsons  on  Con- 
tracts, 188,  cases  cited.  Lane  v.  Cook,  3  Day,  255. 
Avery  v.  Fitch,  4t  Conn.,  362. 

4.  Suit  brought  and  judgment  rendered  upon  part 
of  an  account  or  claim  arising  from  a  continuous  deal- 
ing or  contract  works  a  satisfaction  of  or  bar  to  the 
collection  of  the  balance.  Phillips  v.  Berick,  16  Johns,, 
136.     Guernsey  v.  Carver,  8  Wend.,  492. 

Ghiley  ^  Abbott,  for  defendant  in  error. 

No  brief  on  file. 

Laeb,  J. 

» 

The  rule  is  doubtless  well  settled,  as  contended  for 
by  the  plaintiff  in  error,  that  an  indivisible  demand 
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cannot,  at  the  will  of  the  plaintiflf,  be  separated,  and 
collected  by  several  actions.  It  is  against  the  policy 
of  the  law  to  permit  a  debtor  to  be  subjected  to  the 
expense  and  annoyance  that  would  necessarily  result 
from  such  a  course.  If  a  plaintiff  bring  an  action  for 
a  part  only  of  an  entire  and  indivisible  demand,  what- 
ever it  may  be,  the  judgment  in  that  suit  may  be  plead- 
ed as  a  complete  bar  to  another  action  for  the  residue. 
Sfffdth  V.  Joms^  15  Johns.,  229.  WVlard  v,  Sperri/y  16 
Id.,  121.  Colvin  v.  Gorwin^  15  Wend.,  557.  Avery  v. 
Fitch,  4  Conn.,  862. 

But,  as  was  well  said  by  Spencer,  J.,  in  PhUUps  v. 
Beriek,  16  Johns.,  186:  "There  is  no  case,  or  dictum, 
which  requires  the  party  to  join  in  one  suit  several 
and  distinct  causes  of  action."  Provision  is  made  in 
our  code  of  civil  procedure,  however,  whereby  the  de- 
fendant, in  several  actions  "which  might  have  been 
joined,"  may  require  them  to  be  consolidated.  Gen. 
Stat.  547.  And  that  course  was  open  to  the  plaintiff  in 
error  in  the  county  court,  but  he  did  not  seek  to  avail 
himself  of  it.  Undoubtedly  that  court  would  have  at 
once  ordered  such  consolidation  had  a  motion  to  that 
end  been  made. 

While  the  defendant  in  error  might  very  properly 
have  included  the  entire  account  for  the  two  months 
in  one  action,  he  was  under  no  legal  obligation  to  do 
so.  It  is  shown  by  the  stipulation  of  facts  that,  "  by 
express  agreement  between  the  parties  "  the  amount 
of  the  account  for  cigars  sold  during  each  month  was, 
at  the  end  thereof,  "  due  and  payablcy''  and  bills  there- 
for were  made  out  accordingly.  Under  this  arrange- 
ment the  account  for  the  sales  of  each  month  was  an 
independent  demand,  and,  if  not  paid  according  to 
the  agreement,  would  draw  interest  from  the  time  it 
fell  due.  Under  these  circumstances  we  think  it  is 
very  clear  that  the  account  for  each  month  may,  and 
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indeed  should,  be  regarded  as  a  separate  and  distinct 
caase  of  action,  and  that  a  recovery  for  the  cigars 
sold  in  January  is  no  bar  to  an  action  for  those  sold 
in  December.  The  judgment  of  the  district  court  was 
clearly  right,  and  is  affirmed. 

Judgment  affirmed. 


Marshall  W.  Merriman,  appellant,  v.  Edward  B. 

Hyde,  appellee. 

1.  Foreclosure  of  Mortgage:    pabtixs.    The  nominal  holder 

of  the  equity  of  redemption  ought  to  be  made  a  party  defend- 
ant in  an  action  to  foreclose  a  mortgage.  But  if  for  any  rea- 
son he  is  not,  his  interest  may  be  ascertained  and  foreclosed  in 
a  subsequent  action. 

2.  Mortgage:    though  unregobdxd,  to  bb  fbxtxbbzi>  to  a 

siTBSEQUENT  ooNYXTAKOB  WITHOUT  C0N8IDXBATI0N.  An  Un- 
recorded mortgage  takes  precedence  of  a  subsequent  convey- 
ance by  the  mortgagor  without  consideration. 

Appeal  from  the  district  court  of  Lancaster  county. 
The  petition  filed  in  the  action  was  as  follows  : 

The  above  named  plaintiff  complains  of  the  above 
named  defendant  for  that  on  and  before  the  11th  day 
of  March,  1872,  Thomas  H.  Hyde,  then  of  Lancaster 
county,  in  the  state  of  Nebraska,  was  the  owner,  and 
lawfully  possessed  of  the  following  described  real  es- 
tate, situate  in  said  county,  to-wit: 

Lot  four  in  block  86,  and  lots  one  and  two  in  block 
84,  excepting  20  feet  off  of  the  south  end  of  said  lots 
one  and  two,  in  the  city  of  Lincoln.  That  on  the  day 
and  year  last  aforesaid  Thomas  H.  Hyde,  together 
with  Eachel  L.  Hyde,  made  and  executed  their  cer- 
tain promissory  note  in  writing  of  that  date,  in  and  by 
10 
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which  they  promised,  on  or  before  the  first  day  of 
June,  1873,  to  pay  to  the  said  plaintiff  by  the  name 
and  description  of  M.  W.  Merriman,  or  order,  three 
hundred  and  sixty  dollars  for  value  received,  negotia- 
ble and  payable  without  defalcation   or  discount,  at 
the  First  National  Bank  of  Lincoln,  with  interest  at 
the  rate  of  twelve  per  cent  per  annum  from  first  day 
of  June  until  paid,  which  said  note  they,  the  said 
Thomas  H.  Hyde  and  Rachel  L.  Hyde,  then  and  there 
for  a  valuable  consideration  delivered  to  the  plaintiff, 
and  that  for  the  purpose  of  securing  the  payment  of 
the  said  sum  of  money,  according  to  the  tenure  and 
conditions  of  the  said  note,  the  said  Thomas  H.  Hyde 
and  Rachel  L.  Hyde  then  and  there  made  and  exe- 
cuted their  mortgage  in  writing  of  that  date,  in  and 
by  which  mortgage  they  granted,  bargained,  sold,  and 
mortgaged  unto  the  said  plaintiff,  his  heirs  and  assign- 
ees forever,  the  said  lot  four  in  block  86,  and  lots  one 
and  two  in  block  84,  in  Lincoln ;  but  which  said  deed 
had  a  condition  there  underwritten,  by  which  it  was 
provided  that  in  case  the  said  Thomas  H.  Hyde,  his 
heirs,  executors,  administrators,  or  assignees,  should 
pay  to  the  said  Marshall  W.  Merriman,  his  executors 
or  administrators,  the  sum  of  three  hundred  and  sixty 
dollars,  with  interest,  on  or  before  the  first  day  of  June, 
1873,  according  to  the  condition  of  a  certain  promis- 
sory note  executed  by  said  Thomas  H.  Hyde  and  Rachel 
L.  Hyde  in  favor  of  the  said  Marshall  W.  Merriman 
(meaning  and  intending  the  same  promissory  note  as 
hereinbefore  referred  to  and  described),  then  the  deed 
to  be  void,  otherwise  to  be  and  remain  in  full  force, 
virtue,  and  effect  in  law.     Which  said  deed  or  mort- 
gage waa  duly  delivered  to  the  plaintiff,  and  was  after- 
wards duly  recorded.     That  the  said  Thomas  H.  Hyde 
and  Rachel  L.  Hyde  failed  to  pay  the  said  sum  of 
money  according  to  the  condition  of  the  said  note  and 
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mortgage,  or  any  part  thereof.  The  ,plaintiif  further 
alleges  that  afterwards,  to-wit:  on  the  sixth  day  of 
December,  1873,  ^the  said  Thomas  H.  Hyde  made  his 
certain  other  promissory  note  in  writing,  in  and  by 
which  he  promised,  on  or  before  the  first  day  of  May 
next  after  date,  to  pay  to  the  plaintiff  or  order  four 
hundred  and  twenty-nine  dollars,  with  interest  at  the 
rate  of  twelve  per  cent  per  annum,  and  attorney's 
fees,  which  said  note  was  secured  by  a  certain  other 
mortgage  executed  by  the  said  Thomas  H.  Hyde  and 
Rachel  L.  Hyde  to  the  plaintiff  upon  the  following 
described  real  estate,  to-wit: 

Twenty  feet  off  of  the  south  end  of  lots  one  and 
two  in  block  84,  lot  ten  in  block  21,  in  the  city  of 
Lincoln.  Also,  the  north-east  quarter  and  the  south- 
west quarter  of  section  26  in  township  eleven  north,  of 
range  six  east,  which  said  mortgage  was  also  duly  de- 
livered and  recorded.  That  the  said  Thomas  H.  Hyde 
has  also  failed  to  pay  the  sum  of  money  mentioned  in 
note  and  mortgage,  or  any  part  thereof.  Plaintiff  fur- 
ther saith,  that  on  or  about  the  11th  day  of  August, 
1874,  he  made  and  filed  in  this  court  his  petition  and 
precipe,  and  thereby  commenced  an  action  therein,  in 
which  said  action  this  plaintiff  was  plaintiff,  and  the 
said  Thomas  H.  Hyde,  Rachel  L.  Hyde,  Edward  B, 
Hyde,  Perry  Palmer,  William  D.  Johnson,  Newell  T. 
Bronson,  Jacob  Pflug,  Martin  Pflug,  and  Matilda  R. 
McConnell  were  defendants,  which  said  parties,  all  ex- 
cept the  said  Thomas  H.  Hyde  and  Rachel  L.  Hyde, 
were  made  defendants  as  subsequent  incumbrancers  of 
said  real  estate  or  some  part  thereof.  Plaintiff  says 
that  he  afterwards,  and  before  judgment  in  said^action, 
under  advice  of  counsel,  dismissed  his  said  suit  as  to 
the  said  Edward  B.  Hyde  and  Jacob  Pflug.  But  that 
such  proceedings  were  regularly  had  in  the  said  action 
in  this  court;  that  at  the  term  of  this  court,  began  and 
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held  in  the  month  of,  to- wit :'  on  the  14th  day  of  No- 
vember, 1874,  by  the  consideration  and  determination 
of  said  court,  this  plaiutift'  recovered  judgment  of  fore- 
closure and  order  of  sale  in  the  said  action  according 
to  law  and  the  practice  of  this  court  as  against  each 
and  every  other  of  the  aforesaid  defendants  in  the  said 
action.  Plaintiff  further  alleges  that  afterward,  to-wit : 
On  the  11th  day  of  August,  1876,  he  caused  an  order  of 
sale  to  issue  out  of  and  from  the  office  of  the  clerk  of 
this  court  upon  the  said  judgment  of  foreclosure  and 
sale  directed  to  the  sheriff  of  Lancaster  county,  Ne- 
braska, commanding  him  to  appraise,  advertise,  and 
sell  the  said  real  estate  in  said  judgment  as  well  as  in 
the  said  order  set  forth  and  described  according  to  law, 
and  make  report  of  his  doings  thereon  on  the  first  day 
of  the  next  term  of  this  court.     That  the  said  sheriff, 
in  obedience  to  the  command  of  the  said  order,  caused 
the  said  real  estate  to  be  duly  appraised,  advertised, 
and  sold  according  to  law,  and  at  such  sale,  did  sell 
the  same  at  public  auction  to  this  plaintiff,  he  being 
the  highest  bidder  for  the  several  parcels  of  said  lands 
and  real  estate  at  said  sale.     That  upon  said  sale  be- 
ing made  as  aforesaid,  the  same  was  by  the  said  sheriff 
duly  reported  to  the  said  court,  and  was  by  the  said 
court  duly  and  regularly  confirmed  according  to  law' 
and  the  course  and  practice  of    this   court.      That 
thereupon   the  said  sheriff  executed   and    delivered 
to  the  plaintiff  a  deed  of  conveyance  of,  to,  and  upon 
the  said  several  parcels   of  real  estate   hereinbefore, 
and  in  the  said  judgment  and  order  of  sale,  duly  set 
forth  and  described,  including  said  lot  four  in  block  86, 
in  the  said  city  of  Lincoln.'  And  so  the  plaintiff  alleges 
that  he  claims  title  to  the  real  estate  therein  first  be- 
fore  described,  to-wit :  Lot  four  in  block  86,  in  the 
said  city  of  Lincoln,  in  the  said  county  of  Lancaster. 
The  plaintiff  further  alleges  that  after  the  execution 
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and  delivery  of  the  note  of  the  said  Thomas  H.  Hyde 
and  Eachel  L.  Hyde,  hereinbefore  stated,  and  the  de- 
livery thereof  to  this  plaintiflF,  and  after  the  making, 
execution,  and  delivery  df  the  mortgage  by  the  said 
Thomas  H.  Hyde  and  Rachel  L.  Hyde,  herein  first 
before  stated  and  described;  and  while  the  said 
Thomas  H.  Hyde  and  Rachel  L.  Hyde  were  justly  in- 
debted to  the  plaintiff  in  the  sura  of  three  hundred 
and  sixty  dollars,  and  divers  other  large  sums  of  money 
which  were  then  past  due,  but  before  the  said  first 
mentioned  mortgage  from  the  said  Thomas  H.  Hyde 
and  Rachel  L.  Hyde  was  placed  on  record  in  the  office 
of  the  county  clerk  in  and  for  said  county  of  Lancaster, 
said  Thomas  H.  Hyde,  without  consideration,  and  with 
the  fraudulent  intent  and  purpose  of  defrauding  this 
plaintiff  out  his  said  security,  did,  on  the  7th  day  of 
June,  1873,  together  with  the  said  Rachel  L.  Hyde, 
execute,  acknowledge,  and  deliver  to  the  defendant, 
Edward  B.  Hyde,  the  infant  son  of  him,  the  said 
Thomas  H.  Hyde,  a  deed  of  conveyance  in  due  form 
of  law,  of  and  to  the  said  lot  four,  in  block  86,  in  the 
city  of  Lincoln,  which  said  deed  was  on  the  same  day 
placed  on  record  in  the  office  of  the  county  clerk  in  and 
for  said  county.  That  the  said  defendant,  Edward  B. 
Hyde,  claims  an  estate  in  the  said  real  estate  adverse  to 
the  plaintiff  by,  through,  and  under  the  said  deed  of  con- 
veyance from  the  said  Thomas  H.  Hyde  and  Rachel  L. 
Hyde  to  him,  the  said  Edward  B.  Hyde,  but  which  said 
deed  plaintiff  avers  to  be  fraudulent  and  void,  and  as  hav- 
ing been  made  and  delivered  without  consideration,  and 
for  the  purpose  of  defrauding  this  plaintift'out  of  the 
said  sum  of  money  and  the  security  therefor  as  herein- 
before set  forth  and  stated,  but  which  deed  now  con- 
stitutes a  cloud  upon  the  title  of  the  plaintiff  in  and  to 
the  said  real  estate,  and  greatly  depreciates  the  value 
and  enjoyment  thereof. 
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Plaintiff  therefore  prays  the  judgment  of  this  court 
that  the  said  deed  of  conveyance  from  Thomas  H. 
Hyde  and  Rachel  L.  Hyde  to  Edward  B.  Hyde,  bear- 
ing date  June  7th,  1873,  be  cancelled,  annulled,  set 
aside,  and  declared  void  an'd  of  none  effect,  and  that 
plaintiff  may  have  such  other  and  further  relief  in  the 
premises  as  may  be  agreeable  to  equity  and  good  con- 
science. Plaintiff  further  represents  to  the  court  that 
the  said  Edward  B.  Hyde,  defendant,  is  an  infant  under 
the  age  of  twenty-one  years,  and  plaintiff  prays  that 
a  guardian  for  the  suit  may  be  appointed  for  him,  the 
said  defendant,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

The  defendant  answered  in  substance  that  plaintifi 
has  not  now  nor  never  had  any  possession  of  the 
premises,  that  defendant  had  had  possession  of  the 
same  by  his  tenant,  and  that  plaintiff  has  a  full  and 
complete  remedy  at  law,  and  secondly,  denying  each 
and  every  allegation  of  the  petition.  Upon  the  trial 
before  Pound,  J.,  the  defendant  objected  to  the  admis- 
sion of  any  testimony  by  plaintiff  on  the  ground — 

Mrst  That  the  petition  does  not  contain  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Second.  That  it  is  admitted  in  the  pleadings  that 
defendant  is  in  the  possession  of  the  premises  of  which 
plaintiff  seeks  to  quiet  the  title. 

Third.  That  the  evidence  offered  is  irrelevant  and 
immaterial. 

The  objections  were  sustained  and  the  cause  dis- 
missed,    t^laintiff  appeals. 

D.  G.  HuUy  for  appellant 


1.  This  is  an  action  to  set  aside  a  fraudulent  con- 
veyance, and  not  an  action  under  the  statute  to  quiet 
title.     Drakes  v.  BrowUy  2  Blackf.  (Ind.),  295.     MMdJU- 
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ton  V,  Sinclair y  5  Cranch  C.  C,  409.  Gerrish  v.  Mace, 
9  Gray,  Mass.,  235.  Kimmel  v.  UTRigktj  2  Pa.  St, 
38. 

2.  The  deed  from  Thomas  H.  and  Rachel  L.  Hyde 
to  their  infant  son,  Edward  B.  Hyde,  being  without 
consideration,  is  absolutely  void.  Hanson  v,  Bucknerj 
4  Dana  (Ky.),  251.  Bogard  v.  Garley,  12  Miss.,  302. 
Young  v.  White,  25  Miss.,  146.  JEddg  v.  Baldwin^  32 
Mo.,  369.  Crumbaugh  v.  Kugler,  2  Ohio  St.,  374.  Mo- 
hawk  Bank  v.  Atwater,  2  Paige,  Ch.,  54.  Bayard  v. 
Hoffman,  4  John.  Ch.,  452.  Brice  v.  Meyers,  5  Ohio, 
121. 

8.  The  plaintiff  has  no  remedy  at  law,  a  fraudulent 
conveyance  can  only  be  set  aside  in  equity.  Mohawk 
Bank  v.  Atwater,  2  Paige  Ch.,  54. 

4.  Thomas  H.  Hyde,  being  insolvent,  could  not 
give  his  property  to  his  child,  nor  convey  such  title  as 
would  be  good  against  an  unrecorded  mortgage. 
Gates  V.  Boomer,  17  Wis.,  455. 

A.  C  Ricketts,  for  appellee. 

1.  The  appellant  claims  title  through  a  mortgage 
foreclosure  sale,  and  purchase  of  the  premises  there- 
under. The  legal  title  to  the  premises  at  time  of 
bringing  the  action  to  foreclose  was  in  the  appellee ; 
of  this  fact  the  appellant  was  advised,  yet  he  failed  to 
make  the  appellee  a  party  to  the  foreclosure  suit. 
The  owner  of  the  legal  title  was  a  necessary  party, 
and  by  the  omission  to  make  him  a  party  the  appel- 
lant acquired  no  title  under  his  purchase.  Nor  are  the 
proceedings  in  the  foreclosure  suit,  and  the  sheriff's 
deed  in  pursuance  thereof,  admissible  as  evidence  to 
establish  a  title.  23  Barb.,  88.  3  Ark.,  364.  20  la., 
55  and  158.  15  Ohio  St.,  509.  11  Cal.,  315.  32  DL, 
23.    17  How.,  477.     9  Abb.  Prac,  61.     23  Cal.,  106. 
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2.  A  court  of  equity  can  only  be  resorted  to  when 
no  adequate  remedy  at  law  exists.  The  appellee  being 
in  adverse  possession,  he  could  have  been  compelled 
to  defend  his  title  in  an  action  of  ejectment.  The 
remedy  at  law  being  adequate,  a  court  of  equity  will 
not  entertain  jurisdiction.  16  Wis.,  694.  28  Conn., 
582.    13  HI.,  201. 

Lakb,  J. 


Does  the  petition  state  facts  sufficient  to  constitute 
a  cause  of  action  ?  Although  it  may  be  true,  as  con- 
tended by  the  defendant,  that  the  object  of  its  framers 
was  ostensibly  to  quiet  the  title  obtained  through  the 
foreclosure  sale,  still  it  does  not  follow  because  it  is 
inadequate  for  this  purpose  that  it  is  not  sufficient  for 
some  other  kind  of  relief. 

The  subject  matter  of  this  litigation  ought  to  have 
been  included  and  settled  in  the  foreclosure  suit.  In- 
deed, the  defendant,  who  is  the  son  of  the  mortgagor, 
was  made  a  party  to  that  action,  but  for  some  unac- 
countable reason  there  was  a  voluntarv  dismissal  as  to 
him  before  the  entry  of  the  final  decree.  However, 
being  the  nominal,  and  perhaps  rightful  holder  of  the 
equity  of  redemption,  by  a  conveyance  obtained  prior 
to  the  commencement  of  the  foreclosure  proceedings, 
and  unaffected  by  the  decree,  his  interest  is  necessarily 
made  the  subject  of  an  independent  suit. 

It  may  be  observed,  too,  that  the  prayer  of  this  pe- 
tition is  both  specific  and  general.  By  the  former  the 
plaintiff  requests  the  court  to  quiet  his  title  by  adjudg- 
ing the  conveyance  from  the  mortgagor  to  the  defend- 
ant fraudulent  and  void  as  to  him;  and  by  the  latter 
"  such  further  and  other  relief  in  the  premises  as  may 
be  agreeable  to  equity  and  good  conscience." 

The  petition  shows  that  the  mortgage  in  question. 
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although  executed  and  delivered  in  March,  1872,  was 
not  recorded  until  after  the  delivery  of  the  deed,  un- 
der which  the  defendant  holds  the  premises.  But,  as 
against  this  failure  to  record  his  mortgage,  it  is  charged 
that  the  conveyance  to  the  defendant  from  his  father 
was  without  consideration,  and  while  he  was  still  a 
minor,  and  that  it  was  with  the  fraudulent  intent,  on 
the  part  of  the  grantor  at  least,  to  cheat  the  plaintiff 
out  of  his  said  security. 

Now  it  is  very  clear  that  these  allegations,  if  made 
good  by  the  proofs,  furnish  good  ground  for  relief  as 
against  the  defendant,  who  holds,  at  best,  the  mere 
equity  of  redemption  by  his  deed  from  the  mortgagor. 
A  grantee  under  such  circumstances  could  not  take 
any  advantage  of  the  failure  to  record  the  mortgage, 
but  his  interest,  whatever  it  might  be,  would  be  sub- 
ject to  it.  In  such  case  we  apprehend  the  proper  de- 
cree would  be  to  fix  a  reasonable  time  within  which 
the  defendant  could  redeem,  by  paying  the  amount  of 
the  mortgage  debt,  and,  in  default  of  such  payment, 
that  he  be  foreclosed  of  all  right,  title,  and  interest  in 
the  premises,  as  against  the  plaintiff. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded  for  further  proceedings. 


Reversed  and  remanded. 


Cobb,  J.,  having  been  of  counsel,  did  not  sit 
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Mabt  McCbbaky,  afpellek,  t.  E.  D.  Pbatt  and 
othbrb,  apfbllaitts. 

'OOtiOe:       JJPIAL      VOT     allowed     aft  KB     eTAT     TAKIK.       If 

a  itaj  of  the  order  of  lale  under  a  decree  of  foreclpure  be  t»- 
ken,  DO  proceediDgt  ou  appeal  from  such  decree  can  afterward* 
be  bad.    [Lawi  1875,  p.  60.] 

Sedkk  ^  Oonnell,  for  appellant. 

George  W.  Doom,  for  appellee. 

Lakb,  J. 

This  is  aa  appeal  from  the  district  court  for  Douglas 
anty.  It  appears,  hj  a  supplemental  transcript 
»m  the  court  below,  that  execution  of  the  decree 
tnplained  of  web  duly  stayed  by  the  appellant  Ud- 
r  the  statute  this  step  was  fatal  to  any  subsequent 
Dceedings  by  him  on  appeal. 

Section  five  of  the  act  regulating  appeals,  ap- 
oved  February  23,  1875,  provides:  "No  proceed- 
rs  in  error  or  appeal  shall  be  allowed  after  such  stay 
B  been  taken,"  etc.  Laws  1875,  p.  50.  Giving  ef- 
it  to  this  provision,  it  follows  that  the  defendant,  by 
ailing  himself  of  the  statutory  stay,  Jias  voluntarily 
prived  himself  of  the  right  to  have  a  review  of  the 
cree  in  this  court,  and  his  appeal  must  be  dismissed. 

Appeal  dismissed. 

\<yrt. — Prior  to  the  pauage  of  the  statute  cited,  a  contrary  rule 
vailed.     WhiU  «.  Blvin,  4  Neb.,  666.— Bbp. 
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The  Cleveland  Co-operativb  Stove  Company,  plain- 
tiff IN  ERROR,  V.  Randolph  Gtrimes,  defendant  in 
error. 

!•  Summons:  indoksemxnt  of  AtsoTnrr  cl aimed.  In  all  civil 
actions^  for  the  recovery  of  money  only,  whether  commenced  in 
the  district,  county,  or  justice  courts,  the  amount  for  which 
judgment  will  be  taken,  if  the  defendant  fail  to  appear,  is  re- 
quire^ to  be  indorsed  on  the  summons. 


2.    :  .    Where  such  indorsement  is  made  a 

defendant  has  the  right  to  rely  upon  it  as  fixing  a  limit  beyond 
which  the  court  cannot  go  in  rendering  judgment,  in  case  he 
choose  to  make  no  appearance  in  the  action ;  and  it  is  error  to 
exceed  it. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below,  before  Pound,  J. 

T.  M.  Marquettj  for  plaintiff  in  error. 

Harwood  ^  AmeSj  for  defendant  in  error. 

LA£E,  J. 

By  the  judgment  here  complained  of,  a  judgment 
of  the  county  court,  in  an  action  wherein  the  present 
plaintiff  in  error  was  plaintiff  and  the  defendant  in 
error  was  defendant,  was  reversed,  and  the  original 
case  retained  for  trial  in  the  district  court.  It  appears 
that,  as  the  statute  requires,  there  was  indorsed  on  the 
back  of  the  summons  an  amount  for  which  judgment 
would  be  taken  *'if  the  defendant  failed  to  appear," 


Note. — In  an  action  to  recover  a  balance  due  after  the  sale  of 
premises  under  a  mortgage  foreclosure,  and  praying  for  a  vendor's 
lien,  no  indorsement  on  summons  is  necessary.  But  if  one  be  made 
it  should  advise  the  defendant  of  the  relief  prayed  for.  Watson  v. 
McCartney y  1  Neb.,  187.  See  also  Crowell  v,  GaUoway^  8  Neb.,  21& 
Hoggencamp  v.  MoorCf  ante  p.  105. — Bbp. 
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The  amount  thus  stated  was  $94.37.  The  defendant 
made  no  appearance,  and  judgment  was  thereupon 
rendered  against  him  for  f  194.37,  or  one  hundred  dol- 
lars more  than  the  indorsement. 

In  all  civil  actions  for  the  recovery  of  money  only, 
whether  commenced  in  the  district,  county,  or  justice 
courts,  it  is  required  that  there  be  indorsed  on  the 
summons  the  amount  for  which  judgment  will  be  ta- 
ken if  the  defendant  fail  to  appear.  And  it  is  ex- 
pressly provided  that  "  if  the  defendant  fail  to  appear 
judgment  shall  not  be  rendered  for  a  larger  amount 
and  costs."  Code  of  civil  procedure,  sees.  64,  910. 
Gen.  Stat.,  533,  666. 

/  The  provision  here  quoted  is  mandatory,  and  in  ease 
of  the  non-appearance  of  a  defendant  thus  summoned, 
no  judgment  in  excess  of  the  amount  indorsed  on  the 
writ  can  be  lawfully  rendered  against  him,  A  defend- 
ant has  the  right  to  rely  upon  this  indorsement  as  fix- 
ing a  limit  beyond  which  the  court  cannot  go  in  ren- 
dering judgment,  in  case  he  chooses  to  make  no  ap- 

(pearance  in  the  action;  and  it  is  error  to  exceed  it. 

^^alson  V.  McCartney,  1  Neb.,  131.  Orowdl  v.  Gallo- 
way, 8  Neb.,  215,  The  judgment  of  reversal  by  the 
district  court  was  clearly  right,  and  must  be  affirmed. 

JUDQMBNT  AVVIKHBD. 
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Qeokgb  Cottrell,  plaintifp  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1-  Bastardy:  fracticb  akb  procbedikob.  Proceedings  under 
the  bastardy  act  of  1876  should  be  conducted  in  the  name  of 
the  prosecuting  witness,  or,  if  she  refuse  to  prosecute,  in  the 
name  of  the  county ;  but  where  proceedings  are  instituted  in 
the  name  of  the  state,  without  objection  on  that  ground  until 
after  judgment,  this  will  be  a  waiver  of  the  objections,  the 
state  being  a  mere  trustee  for  the  real  party  in  interest. 

2.  :  .  The  proceeding  is  in  the  nature  of  a  civil  ac- 
tion to  enforce  the  performance  of  a  civil  and  moral  obligation 
— the  support  by  a  father  of  his  child. 

8.  Constitutional  Law :  siqninq  bills.  The  failure  of  the 
presiding  officer  of  the  senate  to  sign  a  bill,  which  was  after- 
wards approved  by  the  governor,  and  which  the  journal  of  the 
senate  shows  passed  the  senate  by  the  constitutional  majority, 
does  not  affect  the  validity  of  the  act. 

Error  to  the  district  court  of  Richardson  county. 
Tried  before  Weaver,  J.     The  opinion  states  the  case. 

Schoenheit  ^  Thomas,  for  plaintiff  in  error. 

1.  The  defendant  was  prosecuted  for  the  crime  of 
bastardy y  and  the  power  of  the  state,  wielded  by  the 
district  attorney,  was  brought  to  bear  against  him. 
On  behalf  of  the  plaintiff  in  error  we  say  that  there 


NoTR. — Upon  a  verdict  of  guilty  in  an  action  of  bastardy,  the 
court  should  adjudge  the  defendant  to  be  the  reputed  father  of  the. 
child.     AliieTf  the  order  of  the  court  for  the  support  of  the  child  is 

erroneous.     Spurgeon  v.   Clemnvins,  6  Neb.,  807.     .     A  bill 

orii^inating  in  the  senate  was  passed  by  the  house  with  amendments, 
and  returned  to  the  senate,  who  concurred  therein,  but  the  vote  on 
concurrence  was  not  disclosed  by  the  journal.  Held^  that  the  act 
was  valid.  Hull  v.  Miller ^  4  Neb.,  603.  Oommisaionera  of  Leaveiv- 
worth  County  v.  Higginhoiham^  17  Kan.,  74.  And  see  this  last  case, 
pp.  75,  76,  in  support  of  the  third  point  stated  in  above  syllabus. — 
Kxp. 
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is  no  such  crime  as  bastardy  known  to  the  law.  The 
proceeding  under  the  bastardy  act  is  in  no  sense  a 
criminal  proceeding,  but,  on  the  contrary,  it  is  one  of 
a  civil  nature  merely.  The  object  is  not  to  punish  the 
defendant,  but  only  to  enforce  the  discharge  of  a  moral 
duty.  Carter  v.  Krise,  9  Ohio  St.,  402.  Holmes  v.  The 
Statey  2  G.  Green,  la.,  501.  Marsion  v,  JameSj  11 
K  H.,  156. 

2.  We  claim  that  the  court  erred  in  permitting  the 
state  to  prosecute  the  plaintiff  in  error  as  for  a  crime. 
He  had  committed  no  offense  against  the  state,  and 
the  state  had  no  cause  of  action  against  him. 

8.  At  common  law  a  father  was  not  bound  to  sup- 
port his  bastard  child.  His  liability  to  do  so  is  cre- 
ated entirely  by  statute.  Perkins  v.  Mobley^  4  Ohio  St., 
668. 

4.  The  act  is  unconstitutional,  having  never  been 
signed  by  the  president  of  the  senate.  Constitution, 
1867,  Art  II.,  sec.  20. 

C.  J.  DiZwJor^A,  attorney  general,  jr.  P.  Maiden  district 
attorney,  and  W.  W.  WardeUj  for  the  defendant  in  error. 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  arrested,  tried,  and  found 
guilty  under  the  provisions  of  the  bastardy  act  of  1875. 
The  case  is  brought  into  this  court  by  petition  in 
error. 

The  errors  assigned  are : 

First  That  the  court  erred  in  treating  the  case  as  a 
criminal  case,  and  in  permitting  the  same  to  be  prose- 
cuted in  the  name  of  the  state  by  the  district  attorney. 

Second.  Because  there  is  no  law  in  force  in  the  state 
of  Nebraska  under  which  this  proceeding  could  be 
sustained,  and  the  court  erred  in  not  dismissing  the 
case. 
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Third.  Because  the  "  act  for  the  maintenance  and 
support  of  illegitimate  children,"  approved  February 
25,  1876,  is  of  no  validity,  not  having  been  signed  by 
the  president  of  the  senate. 

Fourth.  Because  the  complaint  sets  out  no  cause  of 
action,  either  civil  or  criminal,  against  the  plaintiff  in 
error. 

Fifth.  Because  the  district  court  had  no  jurisdic- 
tion. 

In  Devinney  v.  The  State,  Wright's  Report,  564,  the 
supreme  court  of  Ohio,  in  a  circuit  decision,  says:  "A 
prosecution  in  bastardy  is  only  qiuisi  criminal,  and  if 
brought  in  the  name  of  the  state  at  all,  it  should  ap- 
pear to  be  on  the  relation  of  the  prosecuting  witness. 
It  is  more  proper  to  use  her  name  alone."  This  case 
seems  to  have  been  followed  in  Ohio  under  a  statute  that 
appears  to  be  similar  to  our  own.  An  examination  of 
the  cases  in  the  reports  of  that  state  will  show  that 
cases  have  been  prosecuted  indiscriminately  in  the 
name  of  the  state,  or  in  that  of  the  prosecuting  witness 
or  municipality  liable  for  the  support  of  the  child. 
State  V.  Smithy  Tappan's  R.,  143.  State  v.  Farley y 
Wright's  Report,  464.  Porter  v.  The  State,  23  Ohio 
State,  320.  State  v.  Morrow,  2  W.  L.  M.,  308.  State  v. 
Courtney,  1  Id.,  389.  Devinney  v.  The  State,  Wright's  Re- 
port, 564.  In  some  of  these  cases,  however,  the  action 
was  upon  the  recognizance.  Perkins  v.  Mohley,  4  Ohio 
State,  668.  Maxwell  v.  Campbell,  8  Id.,  265.  Carter  v. 
Krise,  9  Id.,  402.  Musser  v.  Stewart,  21  Id.,  353.  Both 
V.  Jacobs,  21  Id.,  646.  Hootmxm  v.  Shriner,  15  Id.,  43. 
DaiUy  v.  Carson,  9  Ohio,  149.  Hawes  v.  Cooksey,  13 
Ohio,  242.  It  will  be  seen  that  a  very  large  propor- 
tion of  the  reported  cases  have  not  been  prosecuted  in 
the  name  of  the  state.  And,  being  essentially  a  civil 
action,  the  better  course  is  to  conduct  the  prosecution 
in  the  name  of  the  real  party  in  interest.     But  in  such 
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a  case  the  state  is  a  mere  trustee,  and  the  real  party  in 
interest  obtains  the  benefit  of  the  judgment,  the  ob- 
ject of  the  action  being  merely  to  enforce  the  discharge 
of  a  civil  and  moral  obligation — ^that  of  support  by  a 
father  of  his  own  child.  The  judgment,  therefore,  is 
a  bar  to  another  action  for  that  purpose.  Had  ob- 
jection been  made  at  the  proper  time  to  the  form  of 
the  action,  the  court  should  have  caused  the  real  party 
in  interest  to  be  substituted  as  plaintiff,  and  the  cause 
then  proceeded  with  in  the  name  of  the  substituted  par- 
ty, but  having  failed  to  do  so,  the  objection  is  waived. 
The  second  and  third  assignments  of  error  may  be 
considered  together.  It  is  claimed  that  the  "  act  for 
the  maintenance  and  support  of  illegitimate  children," 
approved  February  26,  1875  (Laws,  1875,  p.  58),  is 
void  because  not  signed  by  the  president  of  the  sen- 
ate. An  inspection  of  the  original  act  in  the  office  of 
the  secretary  of  state  shows  that  the  act  passed  the 
house  of  representatives,  and  was  duly  attested,  and 
was  signed  by  the  speaker  of  the  house.  The  act  is 
also  attested  by  the  secretary  of  the  senate,  and  is  ap- 
proved by  the  governor,  but  is  not  signed  by  the  presi- 
dent of  the  senate.  Does  this  omission  invalidate  the 
act?  Section  20,  Art.  11.  of  the  Constitution  of  1867, 
provides  that:  "The  presiding  officer  of  each  house 
shall  sign  publicly,  in  the  presence  of  the  house  over 
which  he  presides,  while  the  same  is  in  session  and 
capable  of  transacting  business,  all  bills  and  joint 
resolutions  passed  by  the  legislature."  Section  11 
provides  that:  "  On  the  passage  of  every  bill,  in  either 
house,  the  vote  shall  be  taken  by  yeas  and  nays,  and  en- 
tered upon  the  journal;  and  no  law  shall  be  passed  in 
either  house  without  a  concurrence  of  a  majority  of 
all  the  members  elected  thereto."  An  examination  of 
the  journal  of  the  senate  at  that  session  shows  that  the 
bill  passed  the  senate  by  a  vote  of  twelve  in  &vor  of  and 
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one  against  it.  The  signature  of  a  presiding  officer  to 
a  bill  is  a  mere  certificate  to  the .  governor  that  it  has 
passed  the  requisite  number  of  readings,  and  been 
adopted  by  the  constitutional  majority  of  the  house 
over  which  he  presides.  The  vote  upon  the  passage 
of  the  bill  must  be  determined  from  the  journals  of 
the  respective  houses.  HvU  v.  Miller ^  4  Neb.,  508. 
And  where  it  appears  from  the  journals  that  a  bill  has 
passed  by  the  requisite  majority,  and  has  been  ap- 
proved by  the  governor,  the  failure  of  the  presiding 
officer  to  affix  his  signature  thereto  will  not  invalidate 
the  act,  as  it  will  be  presumed  that  the  governor  had 
sufficient  evidence  before  him  of  the  passage  of  the 
bill  at  the  time  he  approved  the  same.  The  act,  there- 
fore, is  of  the  same  validity  as  though  signed  by  the 
presiding  officer  of  the  senate. 

As  to  the  fourth  assignment  of  error,  it  is  sufficient 
to  say  that  there  is  no  copy  of  the .  complaint  set  out 
in  the  bill  of  exceptions,  and  in  the  absence  thereof 
it  will  be  presumed  that  it  stated  facts  sufficient  to 
constitute  a  cause  of  action. 

As  to  the  fifth  assignment  of  error,  it  is  sufficient  to 
say  that  the  district  court,  on  appeal,  has  jurisdiction  in 
this  class  of  cases,  it  being  expressly  conferred  by  the 
provisions  of  the  act. 

In  Musaer  v,  Stewart^  21  Ohio  State,  358,  the  supreme 
court  of  Ohio  say :  "  The  statute  is  in  the  nature  of 
a  police  regulation.  Its  main  object  is  to  furnish 
maintenance  for  the  child,  and  indemnity  to  the  pub- 
lic against  liability  for  its  support.  The  act  of  the 
putative  father  is  an  offense  against  the  peace  and 
good  order  of  society ;  and  the  penalty  which  the  law 
imposes  for  his  transgression  is  to  enforce  ppon  him 
the  duty  of  making  provision  for  the  maintenance  of 
his  illegitimate  offspring." 

The  statute   does  not  aim  to  punish  the  putative 
11 
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father,  but  merely  requires  him  to  perform  the  duty 
required  of  every  man  who  becomes  the  father  of  a 
child — to  provide  for  its  support  As  it  is  clearly 
shown  by  the  testimony  that  the  plaintiff  in  error  is 
the  father  of  the  child  in  question,  the  judgment  of 
the  district  court  is  clearly  right  and  is  affirmed. 

Judgment  affibmed. 


Asa  S.  Edgbrlt,  plaintiff  in  error,  v.  J.  F.  Gardner 

AND  OTHERS,  DEFENDANTS  IN  ERROR. 

1.    Partnership:    fatboks  of  HUBBAin>BT:    state  aoxnt  of 

STATE  orange:  MEMBERS  OT  STATE  GRANOB  NOT  PART- 
KERB.  The  plaintiff  was  a  member  of  the  society  Icnown  as 
"  The  Patrons  of  Husbandry,"  and  the  defendants  members  of 
the  **  State  Grange  '^  of  the  same  organization.  The  action 
was  upon  an  alleged  breach  of  warranty  in  the  sale  of  a  Wer- 
ner harvester  by  one  McOaig,  the  state  agent  of  **  The  Patrons 
of  Husbandry,"  appointed  by  the  "State  Grange."  Reldy 
That  as  to  members  of  subordinate  "  Granges,"  whose  repre- 
sentatives they  were,  the  defendants  were  not  partners,  nor  lia- 
ble for  the  acts  of  said  agent. 

S.  Warranty:  rescission  of  sale.  In  the  sale  of  a  "  Werner 
harvester  "  the  warranty  was  in  substance  that  it  was  '*  equally 
as  good  "  as  the  "  Marsh  harvester,"  and  if  it  were  not,  the 
purchaser  ^< could  bring  it  back,  and  get  his  money  back." 
Heldf  That  in  order  to  rescind  the  sale,  it  was  not  sufficient  for 
the  purchaser  to  show  merely  that  he  "  wrote  "  to  the  seller 
"  that  it  had  proved  worthless,"  and  that  he  "  tendered  the  ma- 
dhine  subject  to  his  order,"  but  that  in  order  to  do  so  it  waa 
necessary  for  him  to  establish  that  the  machine  was  not  equal 
in  its  execution  to  the  "  ICanh  harvesteri"  and  that  he  had  re- 
turned it  to  the  seller. 

Error  (o  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J.  The  fitcts  appear  in 
the  opinion. 
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Lambf  BiUingsUy  ^  Lambertsony  for  plaintiff  in  er- 
ror. 

1.  What  is  the  character  of  the  organization  known 
as  the  Nebraska  State  Grange  of  the  Patrons  of  Hns- 
bandry  ?  It  is  difficult  to  bring  it  within  the  true  defi- 
nition of  any  branch  of  the  law  or  fijs  upon  it  the  du- 
ties and  liabilities  incident  to  any  department  of  tjie 
law.  The  Grange  possesses  nearly  all  the  character- 
istics of  a  corporation,  only  it  is  not  incorporated.  It 
is  a  sort  of  floating  partnership,  which  is  not  dissolved 
by  the  withdrawal  or  death  of  a  member,  as  in  the  or- 
dinary co-partnerships.  Instead  of  being  like  ordi- 
nary co-partnerships,  which  are  ever  dying,  and  being 
ever  renewed,  it  possesses  the  attribute  of  immortality 
incident  to  corporations.  Such  co-partnerships  are 
recognized  in  the  law.  Ti/rdl  v.  Washburriy  6  Allen, 
467.  Tmney  v.  N.  E.  Protective  UrdoUy  37  Vermont, 
64.     CuUer  v,  Thomas^  25  Vermont,  73. 

2.  The  objection  is  made  that  no  recovery  can  be 
had  on  the  Painter  claim  because  he  was  a  member  of 
the  State  Grange.  But  this  rule  has  no  force  when  a 
partner  is  hired  to  do  a  certain  specific  work,  for  which 
he  is  to  be  paid  a  specific  sum,  or  what  his  services  are 
reasonably  worth  over  and  above  his  interest  in  the 
profits.  He  can  sue  the  partnership  at  once,  without 
resorting  to  a  bill  in  equity.  In  this  case  the  state 
purchasing  agent,  the  executive  committee,  and  the 
Grange  all  agreed  that  he  should  be  paid  for  his  ser- 
vices. He  would  have  as  much  right  to  sue  the  Grange 
direct  as  any  officer  of  the  Grange  who  was  rendering 
extra  services  which  it  was  not  his  duty  to  do  in  com- 
mon with  the  other  partners.  One  who  is  clerk  and 
also  in  partnership  in  a  particular  business  with  his 
employer,  may,  where  his  duties  as  clerk  and  partner 
are  distinct,  sue  for  the  salary  due  him  in  the  former 
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capacity  without  resorting  to  a  suit  for  the  settlement 
of  the  partnership  transactions.  Alexander  v.  Alexan- 
devj  12  La.  Ann.,  588.  MeCaJl  v.  Oliver^  1  Stew.  (Ala.), 
610.  McGehee  v.  Dougherty  10  Ala.,  K  S.,  863.  10 
la.,  832.  49  Me.,  252.  44  if.  H.,  876.  28  Ark.,  466. 
Robinson  v.  Greeny  6  Harr.  (Del.),  115.  Gibson  v, 
Moore,  6  KT,  H.,  578.  Gulick  v.  Gvlick,  14  N.  J.  L., 
578.  Clark  v.  Dibble,  16  Wend.,  601.  Koehler  v. 
Brown,  31  How.  Pr.  (N.  Y.),  236.  NeU  v.  Greenleaf,  26 
Ohio  State,  570. 

T.  M.  Marquett,  for  defendants  in  error. 

a 

1.  The  State  Grange  was  a  representative  body, 
political  in  its  nature;  its  members  elected  by  the 
members  of  the  subordinate  Granges  empowered  to 
act  for  the  good  of  all  the  grangers  in  the  state. 

2.  Said  body  met  annually,  and  at  its  meetings 
in  1874  it  proposed  a  scheme  for  the  good  of  all  the 
grangers,  which  in  substance  was  that  an  agent  should 
be  appointed  through  whom  grangers  might  obtain 
their  supplies  and  farming  implements  cheaper  than  in 
any  other  way.  For  this  purpose  the  different  grang- 
ers who  were  able  were  to  furnish  the  agent  with 
money. 

3.  This  plan  was  approved  by  the  grangers 
throughout  the  state,  and  acted  upon.  The  plaintiff, 
approving  of  this  plan,  went  to  the  agent,  bought 
farming  implements,  and  now  says  that  the  agent  de- 
frauded him,  and  comes  to  the  sage  conclusion  that 
the  persons  who  suggested  the  plan  are  liable  to  him. 

4.  On  the  other  hand,  we  claim  that  the  agent  was 
just  as  much  the  agent  of  one  granger  as  he  was  the 
agent  of  another.  If  the  State  Grange  suggested  the 
plan,  the  members  of  the  subordinate  Granges  ap- 
proved of  it,  and  furnished  the  money.     The  agent 
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acted  for  all  in  the  order,  and  one  granger  who 
has  been  defrauded  cannot  pick  out  a  few  other 
grangers  and  make  them  stand  good  for  the  fraud  or 
act  of  a  common  agent,  for  if  he  was  the  agent  of  one 
he  was  the  agent  of  all  the  grangers. 

6.  In  dealing  with  this  combon  agent  each  granger 
had  to  make  his  own  bargain  and  look  out  for  his  own 
interests. 

6.  And  for  the  acts  of  the  agent  one  of  the  order 
was  no  more  liable  than  another. 

7.  The  remedy  is  against  the  agent  and  his  sureties 
or  the  person  who  contracted  the  debt. 

8.  A  party  claiming  to  act  as  agent  must  show  a  re- 
sponsible principal.  Qidgley  v.  De  Haas^  82  Pa.  St., 
267.     McCamdck  v.  Bush,  88  Texas,  814. 

Schoenheit  ^  Thomas,  on  same  side. 

1.  The  plaintiff  attempts  to  sustain  the  liability  of 
defendants  on  the  ground  that  they  were  a  partnership. 
We  contend  that  the  evidence  shows  that  there  was 
no  partnership,  but  on  the  contrary  that  the  associa- 
tion was  a  mere  agency.  It  had  none  of  the  elements 
of  a  partnership.  It  had  no  capital,  and  no  business 
whereby  profit  was  to  be  made.  There  were  no  prof- 
its to  be  divided  and  no  losses  to  be  borne  in  common. 
Waugh  V.  Carver y  2  H.  Bla.,  246.  Coope  v.  Eyre,  1  H. 
Bla.,  87.  Gow  on  Part.,  1.  8  Kent's  Com.,  28.  Story 
on  Part.,  2,  8,  7,  22,  28.  Collyer  on  Part,  B.  1,  Ch.  1, 
Sec.  1,  p.  11.  Johnson  v.  Miller,  16  Ohio,  481.  Dwi- 
nel  V.  Stone,  80  Me.,  384.  Pomery  Salt  Co.  v.  Davis,  21 
Ohio  St.,  655. 

2.  It  was  not  the  intention  of  the  defendants  to 
form  a  partnership,  but  merely  an  agency.  Partner- 
ship is  the  creature  of  a  voluntary  contract.  If  the 
defendant  did  not  intend  to  enter  into  a  partnership, 
then  this  court,  where  third  persons  have  not  been 
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sled,  will  not  bold  them  to  be  partnere.  In  re  Wor- 
ter  Com  Ex.  Co.,  19  E.  L.  and  E.  Rep.,  627. 

Laeb,  J. 

rhe  plaintiff  in  error  bronght  his  suit  in  the  court 
low  upon  four  causes  of  action,  and  recovered  upon 
J  last  two.  Upon  the  first  two  there  was  a  verdict 
d  judgment  against  him,  which,  because  of  certain 
eged  errors,  he  has  brought  to  thia  court  by  petition 
error  for  review. 

Of  the  several  errors  alleged,  the  only  ones  that  are 
a  situation  to  be  examined  are  those  which  question 
i  sufficiency  of  the  evidence  to  sustain  the  verdict. 
lose  relating  to  the  admission  and  the  rejection  of 
timony  were  not  properly  brought  to  the  attention 

tlie  district  court  in  the  motion  for  a  new  trial,  and 
jrefore  cannot  be  considered  here. 
As  constituting  the  first  cause  of  action,  a  breach  of 
rranty  is  alleged  in  the  sale  of  a  ""Werner  harvester  " 
the  plaintiff  by  one  "William  McCaig,  the  agent  of 
3  defendants.  The  second  cause  of  action  is  a  claim 
■  certain  services,  rendered  by  one  Painter,  as  clerk 
d  book-beeper  under  said  McCaig  in  the  business  of 
I  agency,  which  claim  had  been  assigned  to  the  ■ 
tintiff.  The  defendants  in  error  were  members  of 
ittt  is  known  as  "  The  Nebraska  State  Grange  of  the 
trons  of  Husbandry."  The  action  is  sought  to  he 
Lintained  against  them  on  the  theory  that  by  being 
irabera  thereof,  and  unincorporated,  they  were  in 
;a1  contemplation  partners  in  whatever  business  the 
^nization  saw  tit  to  engage  in.     That  this  would  be 

as  to  strangers  dealing  with  this  agent  without 
owledge  of  the  true  character  and  purposes  of  the 
ociation  may  be  true,  but  is  it  true  as  to  one  in  the 
lation  of  the  plaintiff? 
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Of  the  objects  and  powers  of  the  "State  Grange" 
but  very  little  is  disclosed  by  the  record  before  us.  It 
does,  however,  appear  from  the  evidence  that  its  mem- 
bership was  composed  of  delegates  sent  from  the  sub- 
ordinate "granges"  located  in  different  portions  of 
the  state,  and  that,  ostensibly  at  least,  the  work  of 
these  delegates  was  directed  to  the  advancement  of 
the  interests  of  those  whom  they  represented.  It  also 
appears  that,  at  the  annual  meeting  of  the  "  State 
Grange"  in  December,  1873,  the  subject  of  the  creation 
of  a  state  agency,  through  which  members  of  the  sub- 
ordinate "granges"  might  advantageously  purchase 
various  articles  of  farm  machinery,  was  considered. 
On  the  report  of  a  committee,  to  whom  the  subject 
was  referred,  the  scheme  was  adopted,  and  William 
McCaig  duly  elected  such  agent.  This  agent  was  re- 
quired to  give  a  bond  to  the  "  master,"  or  chief  officer 
of  the  association,  in  the  sum  of  $25,000  for  the  faith- 
ftil  discharge  of  the  duties  of  the  office.  His  books 
and  bank  account  were  at  all  times  to  "  be  subject  to 
the  inspection  of  the  master,  secretary,  and  executive 
committee."  He  was  required,  also,  to  "give  a  full 
and  correct  statement  of  the  transactions  of  his  office, 
annually,  to  the  executive  committee."  His  compen- 
sation for  services  was  to  be  such  percentage  of  "  pur- 
chases and  sales  made  by  him  as  shall  be  ordered  by 
the  executive  committee,  not  exceeding  in  the  aggre- 
gate J1,000."  All  excess  of  profits  derived  from  the 
business  of  the  agency  over  this  sum  was  to  "be 
placed  to  the  credit  of  the  state  grange."  There  is  also 
testimony  to  show  that  the  "  State  Grange "  under- 
took, under  certain  circumstances,  to  be  responsible 
for  money  advanced  by  the  subordinate  granges,  or 
their  members,  "  for  the  purpose  of  purchasing  agri- 
cultural implements  or  supplies."  But  there  is  not  a 
syllable  of  evidence  to  show  that  it  was  within  the 
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contemplation  of  any  one  connected  with  the  order  of 
"  Grangers  "  that  the  members  of  the  "  State  Grange  " 
should,  or  did,  incur  any  individual  responsibility  for 
the  conduct  of  the  state  agent.  It  is  evident  that, 
within  the  order  at  least,  it  was  understood  that  for 
injuries  resulting  from  the  faults  of  this  agent  his 
bond  to  the  master  of  the  "grange"  furnished  the 
only  security  for  remuneration. 

In  the  creation  of  this  state  agency,  and  in  all  they 
did  in  connection  therewith,  the  defendants,  doubtless, 
acted  in  the  utmost  good  faith,  and  with  the  sole  view 
of  benefiting  their  constituents,  of  which  the  plaintiff 

'^/'  was  one,  he  being  at  the  time  a  member  of  a  subordi- 

nate "  grange. *'     Under  these  circumstances  it  seems 

f  to  us  that  the  plaintiff  is  not  in  a  situation  to  complain 

of  the  defendant's  conduct;  and  that,  even  if  he  have 

'  a  cause  of  action  against  anybody  for  defects  in  the 

harvester  in  question,  it  is  most  certainly  not  against 
those  whose  scheme  he  availed  himself  of,  and  through 
whose  efforts  in  his  behalf  he  sought  to  profit. 

And  these  considerations  are  applicable  as  well  to 
the  second  cause  of  action  also,  which  in  the  hands 
of  the  plaintiff  is  subject  to  any  defense  that  could 
have  been  made  to  it  in  a  suit  brought  thereon  by 

' '  the  assignor.     This  man  Painter,  by  whom  the  ser- 

vices which  form  the  basis  of  the  claim  were  ren- 
dered, was  an  active  member  of  the  order,  served 
'  on  various  committees  of  the  "  State  Grange,"  and 

was  thoroughly  conversant  with  all  its  workings.  He 
certainly  had  no  reason  to,  nor  could  he  have,  sup- 
posed that  the  defendants  were  personally  liable  to 
him  therefor. 

In  addition  to  what  we  have  already  said  there  ia 
still  another  sufiicient  reason  why  the  verdict  of  the 
jury  upon  the  first  cause  of  action  should  not  be  dis- 
turbed.    The  harvester  in  question,  as  the  evidence 
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shows,  was  recommended  by  McCaig  to  be  as  good  as 
the  Marsh  harvester.  His  warranty,  to  use  the  lan- 
guage of  the  plaintiff  himself,  was :  "  He,"  McCaig, 
"  remarked  that  it  was  equally  good,  and  in  some  re- 
spects superior,"  to  the  Marsh  harvester,  "  and  if  not, 
I  could  bring  it  back  and  get  my  money  back. 
Upon  that  recommendation,  on  the  21st  of  June  I 
purchased  a  harvester,  and  paid  $150."  Such  being 
the  terms  of  the  sale,  in  order  to  entitle  the  plaintiff 
to  rescind  it  he  must  show  that  the  machine  was  not 
equal  in  its  execution  to  the  Marsh  harvester,  and,  in 
addition  to  this,  that  he  returned  it  to  the  seller. 
Now,  while  it  is  very  clearly  shown  by  the  testimony 
that,  owing  probably  to  some  defect  in  its  construc- 
tion, this  machine  could  not  be  made  to  operate  satis- 
factorily, still  we  are  left  in  total  darkness  as  to  its 
relative  merits  in  comparison  with  a  Marsh  harvester. 
On  this  point  there  is  no  evidence.  Again,  when  it 
was  ascertained  that  this  machine  would  not  answer 
the  plaintiff's  purposes  he  did  not  return  it,  as  by  the 
terms  of  the  sale  he  was  required  to  do  if  he  would 
rescind  it,  but  simply  "wrote  to  McCaig  "  that  he  had 
tested  it,  "  that  it  had  proved  worthless,"  and  that  he 
"  tendered  the  machine  subject  to  his  order."  Wheth- 
er McCaig  ever  received  this  letter,  or  whether  it  was 
even  properly  mailed  to  him,  does  not  appear.  How- 
ever that  may  be,  the  condition  by  which  the  plaintiff 
undertook  to  return  the  property,  in  order  to  rescind 
the  sale,  is  not  satisfied  by  a  written  notification  to  the 
seller  that  it  is  held  subject  to  his  order.  As  was  said 
in  Nichols  i\  Hailj  4  Neb.,  210 :  "  Where  in  a  contract 
of  warranty  there  are  conditions  precedent  to  be  ob- 
served and  performed  by  the  purchaser,  he  must  show 
a  fair,  reasonable  compliance  with  the  terms  of  the 
contract  on  his  part,  or  he  will  not  be  permitted  to 
enforce  it  against  the  warrantor." 


■1.-;/  ^ 


T  • « -  —  — 


138     SUPREME  COURT  OF  NEBRASKA, 

Dale  v.  Doddridge. 

We  think  the  verdict  is  fully  supported  by  the  evi- 
dence and  the  law  of  the  case,  and  the  judgment  must 
be  affirmed. 


u.  ♦ 


Judgment  apfirmed. 


Vf 
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William  B.  Dale,  plaintiff  in  error,  v.  William 
B.  Doddridge,  defendant  in  error. 

!•  Performance.  Where  an  act  is  to  be  performed  within  a  oer- 
tain  time,  as  within  three  days  after  the  service  of  a  notice,  the 
party  notified  has  the  whole  three  days  in  which  to  perform  the 
act,  and  an  action  instituted  on  the  third  day  is  premature. 

2.  Forcible  Entry  and  Detainer.  The  judgment  of  a  Justice 
of  the  peace,  or  of  the  district  court,  in  proceedings  in  forcible 
entry  and  detainer,  is  conclusive  in  that  proceeding  on  the  maU 
ters  in  issue  at  the  time  of  its  rendition,  unless  such  judgment 
is  reversed  or  modified  by  proceedings  in  error.  But  the  judg- 
ment is  no  bar  to  another  action  in  relation  to  the  title  of  the 
premises. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J.  The  opinion  contains  a  state- 
ment of  the  facts  in  the  case. 

Wkitmoyerj  Gtrrard  ^  Postj  for  plaintiff  in  error. 

1.  The  notice  to  quit  was  insufficient,  and  should 
not  have  been  received  in  evidence.  The  date  fixed 
in  notice  must  correspond  with  termination  of  the 
lease;  this  requirement  is  imperative.  Wade  on  No- 
tice, §§  583,  584,  603,  609,  610,  et  seq.  Waters  v. 
Yoimgj  11  Rhode  Island,  1  (23  American,  409).  Steward 
V.  Harding^  2  Gray,  835.  Oakes  v.  Munroe^  8  Cush.,  282. 
The  action  mentioned  in  1021  is  an  action  proper  for 
possession  or  title,  or  both,  in  a  court  of  competent 
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jurisdiction.  1  Wait's  Actions  and  Defences,  9.  8d 
Id.,  395.  Again,  suppose  the  plaintiff  to  have  been 
actually  ousted  under  the  judgment  of  the  justice,  the 
statute  makes  no  provisions  by  which  he  couild  in  turn 
maintain  a  suit  for  the  forcible  detention  of  the  same 
property.  The  doctrine  that  a  party  out  of  possession 
may  harass  his  adversary  by  innumerable  prosecutions 
under  this  act  until  the  defendant  is  exhausted  by  liti- 
gation, or  until  through  court  or  jury  he  at  length  se- 
cures a  favorable  verdict,  is  too  monstrous  to  be  toler- 
ated. On  trial  plaintiff  in  error  offered  to  show  by 
himself  as  a  witness  that  since  said  contract  of  pur- 
chase, and  while  holding  under  and  by  virtue  of  said 
contract,  he  had  made  valuable  improvements  thereon 
to  the  amount  of  $1,700,  and  had  paid  taxes  thereon 
with  the  full  knowledge  and  consent  of  the  defendant 
in  error,  which  evidence  was  rejected  by  the  court  and 
exception  duly  taken.  The  ruling  cannot  be  sustained. 
Admit  all  that  can  be  said  concerning  the  contract, 
viz. :  that  standing  alone  it  would  be  within  the  oper- 
ation of  the  statute  of  frauds;  second,  that  plaintiff 
being  in  possession  as  tenant  of  defendant  in  error  at 
the  time  of  the  purchase,  his  subsequent  possession 
would  be  referable  to  the  former  tenancy,  unless  the 
contrary  clearly  appear.  Valuable  and  lasting  im- 
provements made  on  the  premises  under  a  parol  con- 
tract of  purchase,  with  the  privity  of  the  vendor,  is  suf- 
ficient to  satisfy  the  statute  of  frauds.  Morelan  v.  Le- 
masters,  4  Blackf.,  383.  Stater  v.  Hill,  10  Ind.,  176, 
GdUbraith  v.  Galbraith,  5  Kan.,  402.  Edwards  v.  Fry^ 
9  Id.,  417.  Held,  sufficient  in  the  above  eases  to  war- 
rant a  decree  for  specific  performance.  Any  act  may 
be  proved  which  tends  to  show  that  the  relation  of 
landlord  and  tenant  does  not  exist.  Edwards  v.  Spry^ 
supra.  Armstrong  v.  Kattenhom,  11  Ohio,  272.  Brown 
on  Statute  of  Frauds,  §  478. 
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MiUet  ^  Son,  for  defendant  in  error. 

1.  Dale,  on  the  6th  day  of  July,  1878,  being  the 
tenant  at  will,  or  from  year  to  year,  of  Doddridge,  and 
having  neglected  and  refused  to  pay  rent  for  premises 
since  March,  1877,  this  action  was  well  brought. 
Laws,  1875,  pages  48  and  44.  Taylor's  L.  and  T.,  §§ 
59  to  63  inclusive. 

2.  The  position  of  plaintiff  in  error  cannot  be  main- 
tained— ^that  because  these  parties  entered  into  a  ver- 
bal agreement  for  the  purchase  of  the  property  in 
question  in  March,  1877,  while  Dale  was  tenant  of 
Doddridge,  which  agreement  Dale  wholly  failed  and 
refused  to  perform,  changed  the  relation  of  the  parties 
from  landlord  and  tenant  to  that  of  vendor  and  ven- 
dee— ^for  the  following  reason :  in  order  to  change  the 
relation  of  these  parties  it  would  be  necessary  for  Dale 
to  show  such  a  verbal  contract  that  a  court  of  equity 
would  enforce,  and  such  state  of  facts  that  would 
amount  to  a  fraud  on  Doddridge's  part  in  not  comply- 
ing with  his  part  of  such  agreement.  Pomeroy  on 
Contracts,  §§  103  and  106. 

3.  The  alleged  contract  is  indefinite,  and  Dale, 
having  defaulted  in  the  payment  of  the  purchase 
money  and  back  rent,  would  have  no  standing  in  a 
court  of  equity  in  an  action  for  specific  performance, 
Pomeroy  on  Contracts,  §  99.  Poland  v.  Q  Connor ^  1 
Neb.,  50. 

Maxwell,  Ch.  J. 

In  the  year  1874  the  defendant  leased  to  the  plain- 
tiff lots  one  and  two  in  block  144,  in  the  city  of  Colum- 
bus, for  $15  per  month  rent.  The  plaintiff  immedi- 
ately entered  into  the  possession  of  the  premises,  and 
has  continued  in  possession  of  the  same.     In  March, 
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1877,  the  plaintiff  entered  into  a  verbal  contract  with 
the  defendant  for  the  purchase  of  the  premises  for  the 
sum  of  |pl,000,  to  be  paid  some  time  thereafter  in 
county  warrants.  There  is  some  testimony  tending 
to  show  that  the  plaintiff  was  to  pay  $15  per  month 
rent  up  to  the  time  of  making  the  payment,  although 
the  plaintiff  denies  that  such  was  the  fact.  It  is  clear- 
ly shown  that  the  plaintiff  made  certain  improvements 
on  the  premises  in  March,  1877,  to  be  applied  on  rent 
in  case  the  sale  was  not  completed.  No  rent  was  paid 
in  any  other  manner  after  that  period.     In  September, 

1878,  the  defendant  in  error  instituted  this  action  be- 
fore a  justice  of  the  peace,  and  judgment  was  ren- 
dered against  the  plaintiff  iu  error.  The  district  court 
affirmed  the  judgment  of  the  justice,  and  the  plaintiff 
in  error  brings  the  cause  into  this  court  by  petition  in 
error. 

The  attorneys  for  the  defendant  in  error  object  to  the 
bill  of  exceptions  because  it  is  alleged  that  it  was  not 
signed  during  or  at  the  close  of  the  trial.  It  appears  from 
the  docket  entry  found  in  the  bill  of  exceptions  that 
"the  said  jury  were  thereupon  discharged.  It  is 
therefore  considered  by  me,  at  11:20  o'clock  p.m.,  this 
14th  day  of  September,  1878,  that  the  said  plaintiff 
have  restitution  of  the  premises  described  in  said  com- 
plaint, and  recover  of  said  defendant  the  costs  of  this 
action  as  hereinafter  taxed.  Thereupon  the  said  de- 
fendant immediately  presented  his  bill  of  exceptions, 
which  is  duly  allowed. 

"  Stephen  S.  McAllister,  J,  P." 

The  certificate  to  the  bill  of  exceptions  is  as  follows: 
"Whereupon  the  court  rendered  judgment  against 
said  defendant  on  said  verdict,  to  which  defendant  ex- 
cepted and  still  excepts,  and  tenders  this  his  bill  of  ex- 
ceptions, which  is  accordingly  allowed  and  signed  as  a 
true  bill. 
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"Witness  my  hand  this  14th  day  of  September, 

1878. 

"  Stephen  S.  McAllister,  J.  P." 

Afterwards  there  is  a  statement  to  which  no  signa* 
tare  is  appended,  saying  that  the  bill  was  actually 
signed  on  the  18th  day  of  September,  1878. 

The  court  must  presume  the  docket  entry  and  the 
certificate  to  have  been  made  at  the  time  they  purport 
to  be,  and  even  if  the  supplemental  statement  had  been 
signed  it  would  be  void,  as  a  justice  could  not  thus 
stultify  himself.  In  deciding  this  application,  it  is 
unnecessary  to  decide  how  far  the  act  of  1877  [Laws, 
1877,  p.  11]  in  relation  to  bills  of  exceptions  applies 
to  proceedings  before  justices  of  the  peace,  although 
probably  it  has  no  application. 

On  the  trial  of  the  cause  the  defendant  in  error 
offered  in  evidence  the  following  notice : 
"  To  W.  B.  Dale. 

"  Sir  :  I  wish  you  to  leave  the  following  premises  now 
in  your  occupation,  to-wit :  lots  numbered  one  (1)  and 
two  (2)  in  block  one  hundred  and  forty-four  (144)  in 
the  town,  now  city,  of  Columbus,  and  known  and  des- 
ignated on  the  lithographed  and  recorded  plat  of  said 
town,  now  city,  situated  in  Platte  county,  state  of 
Nebraska.  Tour  compliance  with  this  notice  within 
three  days  after  its  service  will  prevent  any  legal  meas- 
ures being  taken  by  me  to  obtain  possession. 

"  I  am  respectfully, 

"  William  B.  Doddridge. 

"By  G.  C.  Barnum,  his  agent  Dated  Sept  4, 
1878." 

On  the  7th  day  of  September,  1878,  the  action  was 
commenced.  The  plaintiff  in  error  objected  to  the  in- 
troduction of  the  notice  on  the  ground  that  it  was  "  in- 
sufficient." The  particular  cause  of  insufficiency  is  not 
pointed  out,  and  the  notice,  so  far  as  we  can  perceive. 
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is  suflScient  in  form.  A  more  serious  question  arises 
as  to  the  time  the  action  was  commenced.  The  no- 
tice is  dated  the  4th  of  September,  1878,  and  appears 
to  have  been  served  on  that  day,  and  requires  the 
plaintiff  herein  to  remove  from  the  premises  within 
three  days  after  its  service.  Under  such  a  notice  the  day 
of  service  is  excluded,  and  the  computation  commences 
on  the  6th,  and  the  tenant  is  entitled  to  the  5th,  6th, 
and  7th  days  in  which  to  remove  from  the  premises. 

In  Wright  v.  Lepper^  2  Ohio,  800,  the  court  say: 
"  There  can  be  no  question  that  he  who  is  bound  by  a 
condition  to  do  an  act  within  six  months  has  the  whole 
period  of  six  months  to  perform  it  in,  and  cannot  be 
called  upon  by  the  other  party  to  perform  it  before  the 
last  day.''  And  where  an  act  is  required  to  be  done 
within  a  certain  time  after  the  date,  or  day  of  date, 
the  day  of  the  date  must  be  excluded,  and  the  party 
may  perform  the  act  at  any  time  within  the  limitation. 
FarweU  v.  Rogers^  4  Cush.,  460.  Oatman  v.  Walker ^ 
83  Me.,  71.  Wiggin  v.  Peters^  1  Met.,  127.  Ewing  v. 
Bailey^  4  Scammon,  420.  Windsor  v.  Chivu^  4  Green- 
leaf,  298.  The  plaintiff  was  therefore  entitled  to  the 
whole  of  the  7th  day  of  September  in  which  to  remove 
from  the  premises,  and  no  action  could  be  maintained 
before  the  expiration  of  the  time  fixed  in  the  notice. 
But  the  notice  is  for  the  protection  of  the  tenant,  and 
may  be  waived  by  him,  and  will  be  waived  if  he  pro- 
ceed to  trial  without  objection  on  that  ground,  more 
particularly  so  where  he  claims  title  in  himself  to  the 
premises. 

On  the  trial  of  the  cause  the  plaintiff  in  error 
offered  in  evidence  a  transcript  of  the  proceedings  in 
the  case  of  W.  B.  Doddridge  v.  W.  B.  Dale  and  Caro- 
line E.  Dale,  in  the  county  court  of  Platte  county,  to 
which  the  defendant  in  error  objected.  The  objection 
was  sustained  and  the  evidence  excluded,  to  which  the 
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plaintiff  herein  excepted.  It  appears  from  the  tran- 
script offered  in  evidence  that  on  the  18th  day  of  Au- 
gust, 1878,  the  defendant  in  error  instituted  proceed- 
ings against  the  plaintiff  in  error  and  his  wife  for  the 
forcible  detention  of  the  premises  described  herein. 
On  the  26th  day  of  August,  1878,  the  cause  was  tried 
to  the  court,  and  the  following  judgment  rendered: 
"  The  court  being  fully  advised  in  the  premises,  finds 
that  the  cause  of  action  herein  accrued  more  than  one 
year  prior  to  the  commencement  thereof.  It  is  there- 
fore considered  and  adjudged  by  the  court  here  that 
this  action  be  dismissed,  and  that  the  said  plaintiff 
(defendant  in  error)  be  adjudged  to  pay  the  costs  here- 
in, taxed  at  $6.15  as  per  margin. 

"  John  Q.  Hiogins, 

"  County  Judge," 

Section  1021  of  the  code  provides  that:  "Judg- 
ments either  before  the  justice  or  in  the  district  court, 
under  this  chapter,  shall  not  be  a  bar  to  any  other  ac- 
tion brought  by  either  party."  Gten,  Stat.,  689.  And 
in  Myers  v.  Komig,  5  Neb.,  422,  the  court «ay:  "It  is 
expressly  provided  in  the  law  that  the  judgment  *  * 
shall  not  be  a  bar  to  an  after  action  brought  by  either 
party."  Do  the  provisions  of  section  1021  authorize  a 
plaintiff,  upon  a  judgment  being  entered  against  him 
in  proceedings  for  forcible  entry  and  detainer,  to  at 
once  institute  another  action,  and  so  ad  infinitum  f  In 
other  words,  is  the  judgment  of  the  justice  upon  the 
mattera  in  issue  in  the  case  conclusive  in  that  form  of 
proceeding,  until  modified  or  reversed  ? 

In  Kelly  v.  Nicholas,  10  Ohio  State,  818,  the  court  say: 
"  The  action  of  forcible  entry  and  detainer  was  a  spe- 
cial statutory  remedy  provided  by  '  an  act  to  regulate 
the  action  of  forcible  entry  and  detainer,'  passed  Feb- 
ruary 25,  1831,  and  subsequent  amendments  there- 
to."    *     *    Section  9  of  the  act  provides:  "that  no 
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appeal  shall  be  allowed  from  the  judgment  of  the  jus- 
tice; but  that  the  proceedings  of  said  justices  might 
be  removed  by  certiorari  into  the  court  of  common 
pleas  of  the  county."  On  page  326  of  the  same  case 
the  court  say:  "It  is  true  the  proceeding  in  forcible 
entry  and  detainer  is  not,  strictly  speaking,  a  civil  ac- 
tion at.iau?  nor  a  suit  in  equity,  but  was  doubtless  in- 
tended to  be  embraced  by  the  provision  of  section  605 
of  the  code,  as  in  civil  actions  given  by  statute.  And, 
the  judgment  and  proceedings  in  forcible  entry  and 
detainer  are  clearly  within  sections  511  and  524  of  the 
code.  The  subject  was  there  equally  subject  to  review 
and  reversal  by  the  court  of  common  pleas,  as  if  it 
had  been  an  action  at  law." 

That  the  judgment  of  the  justice  is  a  final  judgment 
from  which  error  will  lie  there  is  no  question.  And 
as  between  the  parties  in  that  proceeding"  as  to  the 
matter  put  in  issue,  it  is  final,  until  modified  or  re- 
versed, there  is  no  doubt.  If  a  party  upon  being  de- 
feated in  an  action,  could  immediately  institute  another, 
and  upon  being  defeated  in  that  at  once  bring  another 
action,  and  so  on,  indefinitely,  the  proceeding  would 
be  an  expensive  farce,  determining  nothing,  and  bind- 
ing no  one  by  the  adjudication.  But  such  is  not  the 
law.  No  appeal  is  allowed,  but  either  party  may  have 
the  judgment  reversed  for  errors  appearing  on  the  re- 
cord. But  the  judgment  in  this  proceeding,  whether 
rendered  before  a  justice  of  the  pe^ce  or  in  the  district 
court,  is  not  conclusive  as  to  the  title,  as  it  determines 
only  the  right  to  the  possession.  JSdrvie  v.  Thimer^  46 
Mo.,  444.  Taylor's  Landlord  and  Tenant,  §  793.  The 
judgment,  therefore,  is  no  bar  to  any  other  action  in  re- 
lation to  the  title  to  the  premises.  The  court  therefore 
erred  in  excluding  the  transcript  oflfered  in  evidence, 
it  being  apparent  that  the  detention  complained  of  is 
the  same  as  that  upon  which  this  action  is  predicated 
12 
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Tbe  offer  to  show  that  the  plaintiff  had  made  valu- 
,hle  improvements  on  the  premises  to  the  amount  of 
11700  was  properly  excluded,  there  being  no  testimony 
ending  to  connect  the  eame  with  the  improvementB 
mthorized  hy  the  agents  of  the  plaintiff  in  March, 
.877,  or  to  show  that  the  defendant  herein  anthorized 
he  same.  The  testimony  as  to  payment  of  taxes, 
lowever,  should  have  been  received  if,  as  claimed, 
hey  were  paid  "  with  the  full  knowledge  and  consent 
if  the  plaintiff"  (defendant  in  error).  It  ia  unneces- 
ary  to  pass  upon  the  character  of  the  plaintiffs  pos- 
essioQ,  and  for  this  reason  it  is  unnecessaiy  to  review 
he  inatrnction  asked. 

For  the  reasons  above  assigned  the  judgment  of  the 
listrict  court  is  reversed,  as  also  the  judgment  of  the 
ustiee  of  tbe  peace,  and  the  cause  remanded  for  further 


Reversed  and  rkuamded. 


Thb  Statb  of  Nbbraska,  ex.  rbl.  Adolph  Bieschick, 
t.  t.  c.  cukningham. 


Lttaohment:  procbesihob  ih  irbor;  mandamus.  Where  an 
attachment  {s  diisolved  the  court  maj  fix  a  time,  not  eiceed- 
Ing  twsDtj  daje,  in  which  to  file  a  petition  in  error  in  the  re- 
viewing court  and  to  give  the  undertaking  required  bj  the 
ttatute,  during  which  time  the  attached  property  shall  be  held 
b;  the  officer  having  possession  of  the  aame.  If  no  undertaking 
is  given  within  the  required  period,  tbe  ofBcer  must  deliver  the 
property  to  the  party  entitled  to  the  lame,  and  if  he  revise  to 
do  10  he  may  be  compel  led  by  mandamiu 

Original  application  for  mandamos. 
Clarence  QilUsjpU,  for  relator. 
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The  State,  ex  rel.  Rieschick,  v.  Cannio^ham. 


Schoenheit  ^  Thomas^  for  respondent. 
Maxwell,  Ch.  J. 

The  relator  makes  application  to  this  court  for  a  per- 
emptory writbf  mandamus^  alleging  that  he  is  the  head 
of  a  family,  a  resident  of  this  state,  and  actually  engaged 
in  the  business  of  agriculture;  that  he  has  neither  lands, 
town  lots,  nor  houses  subject  to  exemption  as  a  home- 
stead under  the  laws  of  the  state;  that  one  Burchardt 
commenced  a  suit  by  attachment  against  him  in  the  dis- 
trict court  of  Richardson  county,  under  which  proceed- 
ings the  sum  of  $386  was  paid  to  the  clerk  of  said 
court;  that  afterwards  said  attachment  was  dissolved, 
although  a  judgment  was  rendered  against  the  relator 
for  the  amount  of  the  debt;  that  while  the  action  was 
pending  in  the  district  court,  the  relator  filed  an  inven- 
tory therein  of  the  whole  of  the  personal  property 
owned  by  him,  and  that  thereupon  the  sheriff  of  said 
county  caused  said  property  to  be  appraised  as  required 
by  law,  and  that  the  whole  value  of  said  property  was 
appraised  at  less  than  $500;  that  the  debt  for  which 
said  property  was  taken  was  not  incurred  for  clerks', 
laborers',  or  mechanics'  wages,  nor  for  money  due  and 
owing  by  an  attorney  at  law  for  money  or  other  valu- 
able consideration  received  by  said  attorney  for  any 
person  or  persons;  that  the  clerk  refused  to  pay  the 
money  received  by  him  under  the  proceedings  in  at- 
tachment to  the  relator. 

An  alternative  writ  of  mandamus  was  allowed,  to 
which  the  respondent,  who  is  clerk  of  the  district  court, 
answered,  that  at  the  time  of  the  dissolution  of  the 
attachment  on  the' 24th  day  of  June,  1879,  the  court 
made  an  order  to  which  the  attorney  for  the  relator 
assented,  requiring  the  clerk  to  hold  the  money  in 
question  for  thirty  days,  when,  if  the  proceedings  in  the 
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attachment  were  not  taken  to  the  supreme  court  for 
review,  the  money  was  to  be  paid  to  the  relator;  that 
on  or  about  the  18th  day  of  July,  1879,  said  cause  was 
docketed  in  the  supreme  court,  and  was  still  pending 
and  undetermined.  It  also  appears  that  no  undertaking 
was  filed  by  the  plaintiff  in  error.  The  act  approved 
February  17,  1878,  "to  provide  for  the  retention  of  at- 
tached property  pending  a  review  on  error  of  an  order 
discharging  the  attachment,"  provides :  "  That  when  an 
order  discharging  an  order  of  attachment  is  made,  and 
any  party  affected  thereby  shall  except  thereto,  the 
court  or  judge  shall  fix  the  number  of  days,  not  to  ex- 
ceed twenty,  in  which  such  party  may  file  a  petition  in 
error,  during  which  time  the  property  attached  shall 
be  held  by  the  sheriff  or  other  officer."  The  party  fil- 
ing the  petition  in  error,  "shall  give  an  undertaking  to 
the  adverse  party,  with  surety  or  sureties,  to  be  approved 
by  the  court,  in  double  the  amount  of  the  appraised 
value  of  the  property  attached,  conditioned  to  pay  such 
adverse  party  all  damages  sustained  by  such  party  in 
consequence  of  the  filing  of  such  petition  in  error,  in 
the  event  that  said  order  of  attachment  shall  be  dis- 
charged by  the  court  as  having  been  unlawfully  ob- 
tained." Gen.  Stat.,  715.  Under  this  statute,  when 
an  attachment  is  discharged  the  court  may  direct  the 
officer  holding  the  property  to  retain  the  same  for  a 
period  not  exceeding  twenty  days  without  an  undertak- 
ing. If  the  adverse  party  desire  the  retention  of  the 
property  for  a  longer  period,  he  must  file  his  petition 
in  error  and  the  undertaking  required  by  law.  Failing 
to  do  so,  the  officer  must  surrender  the  property  to  the 
party  entitled  to  the  same. 

The  defendant  therefore  had  no  authority  to  retain  the 
money  in  question,  and  a  peremptory  writ  is  awarded. 

Judgment  AcooRDiNaLT. 
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BiGHABD  Blaco,  plaintiff  is  error,  y.  W.  D.  Hallbr, 

DEFENDANT  IN  ERROR. 

1.  ForcibleEntry  and  Detainer:  complautt:  jtjrisbiotiov.. 
The  complaint  under  the  statute  for  the  forcible  entry  and  de- 
tention of  property  merely  charged  that  the  defendant  entered 
upon  the  premises  in  controversy  *^  with  force  and  violence," 
and  that  he  had  '^  with  force  detained  the  same."  Heldy  that  it 
was  fatally  defective  in  omitting  to  charge  that  such  entry  and 
detention  were  unlawful,  and  conferred  no  Jurisdiction  upon  the 
court  to  issue  the  summons. 

i  Jurisdiction  of  County  Court.  County  courts  have  juris- 
diction of  actions  for  the  forcible  entry  and  detention  of  real 
property. 

Error  to  the  district  court  for  Washington  county. 

It  was  an  action  of  forcible  entry  and  detainer, 
brought  by  defendant  in  error  against  plaintiff,  in  the 
county  court  of  Washington  county;  finding  and  judg- 
ment for  defendant  in  error.  Plaintiff  in  error  prose- 
cuted a  petition  in  error  to  the  district  court  of  Wash- 
ington county,  Nebraska,  where  the  findings  and  judg- 
ment of  the  county  court  were  affirmed  by  Savage,  J. 
To  reverse  the  judgment  of  the  district  court,  this  peti- 
tion is  prosecuted  in  this  court. 

£J.  JEstabrooky  for  plaintiff  in  error. 

Carrigan  ^  Osbom  and  Ballard  ^  Walton^  for  defend- 
ant in  error. 

Lake,  J. 

The  action  below  was  brought  under  the  statute  re- 
lating to  the  forcible  entry  and  detention  of  real  prop- 
erty. Numerous  errors  are  assigned,  but  the  only 
ones  well  taken  concern  the  complaint,  which,  in  the 
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opinion  of  the  court,  is  fatally  defective  in  omitting  to 
charge  that  the  entry  and  detention  complained  of 
were  "  unlawful." 

This  action  is  purely  a  statutory  remedy,  and  can  be 
resorted  to  only  against  those  who  make  "  unlawful 
and  forcible  entry  "  into  lands  or  tenements,  or  against 
those  who,  having  a  lawful  and  peaceable  entry,  '*  un- 
lawfully and  by  force  "  hold  the  same.  Code  of  Civil 
Procedure,  sec.  1019.  [Gen.  Stat.,  688].  It  is  merely 
charged  in  this  complaint  "that  the  said  Richard 
Blaco  did,  on  the  1st  day  of  December,  1876,  with 
force  and  violence  enter  upon  said  premises,  and  has 
with  force  detained  the  same,  and  deprived  your 
plaintiflF  of  the  possession  thereof." 

Now  all  that  is  here  charged  against  the  plaintiff  in 
error  may  have  been  literally  true,  and  fully  estab- 
lished by  the  evidence,  and  yet,  not  being  unlawfidy 
there  was  no  ground  for  a  recovery  in  the  action.  The 
inference  to  be  drawn  from  the  omission  to  charge  the 
entry  and  detention  to  have  been  unlawful  is,  that 
Blaco  was  legally  entitled  to  the  possession  of  the 
premises  into  which  he  had  "  forcibly  "  intruded  him- 
self. 

That  it  is  necessary,  in  view  of  the  peculiar  lan- 
guage of  the  statute,  to  allege  the  entry  or  detention 
to  have  been  unlawful  is  too  plain,  it  would  seem,  to 
admit  of  the  least  question.  The  controlling  words  of 
the  statute  are  "force"  and  "unlawful."  They  are 
to  be  taken  in  their  ordinary  sense.  They  are  not 
usually  understood  as  being  of  the  same  import.  The 
exertion  of  force  may  or  it  may  not  be  unlawful.  If 
a  wrong-doer  should,  during  the  absence  of  the  owner, 
take  possession  of  a  house,  would  his  forcible  ejection 
therefrom  by  the  latter  on  his  return  furnish  any 
ground  for  a  recovery  in  this  form  of  action  ?  No  one 
would  so  contend.     And  yet  such  act  on  the  part  of 
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the  owner  of  the  house  could  truthfully  be  made  the 
basis  of  a  charge  as  grave  as  that  set  out  in  this  com- 
plaint In  the  case  supposed  the  owner  of  the  house 
might,  indeed,  have  gone  so  far  in  his  exhibition  of 
force  as  to  render  himself  liable  for  an  assault  and 
battery,  or  other  breach  of  the  peace,  and  still  that 
would  furnish  no  ground  for  an  action  to  take  from 
him  the  possession  of  his  home  thus  forcibly  regained. 

An  act  may  be  "  unlawful,"  and  no  "  force,"  as  the 
word  is  generally  understood,  be  exerted.  So,  too,  the 
exertion  of*'  force  "  may,  or  it  may  not,  be  "  unlawful." 
As  before  stated,  these  words  are  not  of  the  same  im- 
port, and  the  use  of  both  is  essential  to  a  perfect  com- 
plaint in  this  form  of  action.  Neither  can  be  disre- 
garded, and  a  cause  of  action  be  stated.  As  to  the 
necessity  of  a  valid  complaint  to  give  the  court  juris- 
diction there  can  be  no  doubt,  for  section  1023  of  the 
code  provides  that:  "  The  summons  shall  not  issue  un- 
til the  plaintiff  shall  have  filed  his  complaint  in  writing 
with  the  justice,  which  shall  particularly  describe  the 
premises  entered  upon  or  detained,  and  shall  set  forth 
either  an  unlawful  and  forcible  entry  and  detention  or 
an  unlawful  and  forcible  detention  after  a  peaceable 
or  lawful  entry  of  the  said  premises."  Gen.  Stat., 
689.  And  there  being  no  such  complaint,  as  the  stat- 
ute provides  shall  precede  the  issuing  of  the  sum- 
mons, the  proceeding  was  unauthorized,  and  the  chal- 
lenge to  the  jurisdiction  of  the  court  by  the  plaintiff 
in  error  ought  for  that  reason  to  have  been  sustained. 

The  objection  strenuously  urged  upon  our  attention, 
that  county  courts  have  no  jurisdiction  of  actions  for 
the  forcible  entry  and  detention  of  property,  was  not 
well  taken.  County  courts  are  the  successors  of  our 
former  prob?ite  courts,  upon  which  were  expressly  con- 
ferred, by  the  act  of  March  3,  1873,  concerning  pro- 
bate courts,  "  the  ordinary  powers  and  jurisdiction  of 
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a  justice  of  the  peace  "  in  civil  cases.  Gen.  Stat.,  263, 
sec.  2.  And  justices  of  the  peace  are  expressly  au- 
thorized "  To  try  the  action  for  forcible  entry  and 
detention,  or  the  detention  only,  of  real  property,"  by 
the  act  Concerning  their  general  jurisdiction.  Code 
of  Civil  Procedure,  §  905.     Gen.  Stat,  p.  665. 

On  the  sole  ground,  therefore,  of  the  insufficiency 
of  the  complaint,  and  the  consequent  want  of  juris- 
diction in  the  court  to  proceed  with  the  case,  the  judg- 
menta  of  both  the  district  and  county  courts  are  re- 
versed, and  the  cause  remanded  to  the  county  court 
for  further  proceedings.  Leave  is  given  to  the  de- 
fendant in  error  to  file  a  new  complaint  upon  pay- 
ment of  costs  accrued  since  filing  the  original  com- 
plaint. 

Revbrsed  and  remanded. 


Stephen  J.  Herman,  plaintiff  in  error,  v.  James  B. 

Edson,  defendant  in  error. 


Promissory  Note :    consideration.    An  action  was  brought  by 
the  payee  on  the  following  note: 

'*  $250.  Four  months  after  date  for  value  received  I  promise 
to  pay  S.  J.  Herman  the  sum  of  two  hundred  and  fifty  dollars 
without  interest.  "  J.  B.  £i>son. 

"WiLBER,  Neb.,  Sept.  8,  1877." 

The  note  was  given  pending  a  county  seat,  election,  and  as  an  in- 
ducement for  the  location  of  the  county  seat  at  Wilber,  under 
an  agreement  that  it  was  not  to  be  collected.  The  payee,  with- 
out the  privity  or  request  of  the  maker,  paid  the  amount  of 
the  note  to  the  county.  Held^  there  was  no  consideration,  and 
as  the  payment  was  voluntary  there  could  be  no  recovery 
thereon. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Pound,  J.,  sitting  in  that  county.  The 
opinion  states  the  case. 
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Hastings  ^  McGintky  for  plaintiff  in  error. 

1.  It  is  urged  for  the  defense  that  the  note  iB 
founded  upon  an  illegal  consideration,  for  the  reason 
that  it  was  to  aid  in  the  erection  of  buildings.  This 
cannot  be  so.  Dillon  Mun.  Cor.,  Sec.  382,  Note  1. 
State  17.  CollinSy  6  Ohio,  126.  Odinealv.  Barrity  24  Miss., 
9.  Bryan  v.  Dyer,  28  111.,  188.  Brimhall  v.  Van  Kam- 
pen  J  8  Minn.,  13.  State,  ex,  rel.  Parky  v.  SupervisorSy  24 
Wis.,  49.  George  v.  Harris y  4  N.  H.,  533.  Steel  v. 
Johnson,  52  Ind.,  197.  Stetson  v.  Board  of  Oommissumr 
erSy  52  Ind.,  213. 

2.  Such  contract  is  not  void  for  want  of  mutuality. 

Van  BensseUaer  v.  Aikiny  44  Barb. ,  547.     Barnes  v.  Periney 

12  N.  T.,  18.     Kennedy  v.  Cottony  28  Barb.,  59.     Spring- 

field  V.  HarriSy  107  Mass.,  532.     Bier  ^  Mann  v.  DozieVy 

24t  Gratt,  16.     MiUer  v.  Ballard,  46  111.,  377. 

3.  A  party  cannot  set  up  fraud  and  illegality  in  a 
contract  when  the  consideration  has  really  passed  and 
subsequent  to  the  making  of  such  contract,  and  in  no 
event  can  he  take  advantage  of  his  own  wrong.  Arm- 
strong V.  ToleVy  6  Peters,  298.  Petrie  v.  Hannay,  4  Term 
Reports,  418.  Tenant  v.  EUioUy  1  Bos.  &  Pull.,  3. 
Tamer  u.  Russell,  1  Bos.  &  Pull.,  295.  Smith  v.  Bar* 
stoWy  2  Doug.,  Mich.,  154. 

J.  R,  Webster y  for  defendant  in  error. 

1.  If  it  should  be  conceded  that  a  contract  was 
made  between  Edson  and  Herman,  the  contract  was 
not,  as  contended  by  plaintiff,  for  aid  in  erection  of 
public  buildings,  but,  under  pretense  of  raising  a  fund 
to  influence  a  public  election  upon  a  matter  of  general 
concern,  policy,  and  convenience,  and  therefore  is  il- 
legal, as  against  public  policy.  Commissioners  of  Ran- 
dolph  V.  Jones,  Breese,  111.,  237.  Thompson  v,  Superci- 
sarsy  40  Dl.,  379. 
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2.  No  contract  ever  was  made  between  the  parties, 
or  any  one  for  them.  The  plaintiff  testifies  that  defend- 
ant never  requested  him  to  pay  the  sum  represented 
by  the  note.  Plaintiff  obtained  and  received  the  note 
under  representations  and  pledges  that  its  payment 
would  never  be  demanded,  and  afterward  paid — ^if  he 
has  paid — ^the  sum  of  his  own  motion,  and  without  any 
request  or  authority  of  defendant  or  his  knowledge,  so 
that  no  element  of  contract  enters  into  it,  and  the  note 
is  void  for  want  of  consideration.  Alhn  v.  Woodward. 
22  N.  H.,  444.  Bartholomew  v,  Jackson j  20  Johns.,  28. 
University  v.  McNair^  2  Ird.  Eq.,  605.  Bridgewaier 
Academy  v,  Qilberty  2  Pick.,  578.  Keep  v.  Goodrich^  12 
Johns.,  897.     Tucker  v.  Woods^  12  Johns.,  190. 

8.  There  was  no  assent  of  the  parties.  The  action 
being  between  the  original  parties — ^there  being  no  as- 
sent to  an  absolute  promise  to  pay,  and  the  note  hav- 
ing been  obtained  under  false  pledges— not  to  present 
or  demand  payment,  there  is  no  validity  to  the  note. 
Both  parties  must  have  assented  to,  the  same  subject 
matter  in  the  same  sense,  or  there  is  no  contract. 
Hazard  v.  N.  Eng.  Mar,  Ins.  Oo.y  1  Sum.,  218.  Bruce 
V.  Pearson^  8  Johns.,  584.  Armsirotig  v.  McGeCy  Add. 
(Pa).,  261. 

Maxwell,  Ch.  J. 

The  plaintiff  brought  an  action  in  the  county  court 
of  Saline  county  upon  a  promissory  note,  of  which  the 
following  is  a  copy : 

"  $250.  Four  months  after  date  for  value  received 
I  promise  to  pay  S.  J.  Herman  the  sum  of  two  hun- 
dred and  fifty  dollars  ($250)  without  interest. 

"J.  B.  Edson. 
"  WiLBER,  Neb.,  Sept.  8,  1877." 

Upon  the  trial  of  the  cause  judgment  was  rendered 
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in  favor  of  the  defendant,  which,  on  appeal  to  the  dis- 
trict court,  was  affirmed.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error. 

In  the  district  court  the  cause  was  tried  to  the  court 
without  the  intervention  of  a  jury,  and  the  court  found 
"  that  pending  an  election  in  Saline  county  for  the  re- 
location of  the  county  seat  of  said  county,  Wilber,  in 
said  county,  being  a  competing  town,  one  Qund,  on  the 
day  of  the  execution  of  the  note  sued  upon,  came  to 
the  defendant  in  Wilber  and  solicited  his  note  for  $250, 
at  the  request  of  other  persons,  for  county  seat  pur- 
poses. The  defendant  refused  to  give  his  note  if  ever 
he  should  have  to  pay  it.  Gund  assured  him  he  never 
would  have  to  pay  it.  Gund  represented  that  other 
notes  by  other  parties  had  been  given,  payable  to  the 
plaintiff  for  the  same  purpose.  The  defendant  then 
gave  the  note  in  suit,  payable  to  plaintiff,  and  deliv- 
ered the  same  to  Gund.  Gund  thereupon  delivered  it 
to  the  plaintiff,  who  had  other  notes  of  other  parties 
for  like  purposes,  to  the  amount  of  about  $300.  The 
plaintiff  and  defendant  and  Gund  were  at  the  time  resi- 
dents of  Wilber.  On  the  above-mentioned  notes  plain- 
tiff collected  $760,  and  claims  to  have  advanced  $250, 
called  for  by  the  note  in  question,  some  time  late  in  De- 
cember, 1877,  and  deposited  the  same,  together  with  the 
uncollected  notes,  with  the  county  treasurer  of  Saline 
county.  This  money,  with  all  moneys  similarly  ob- 
tained, was  afterwards  deposited  with  one  Henry,  a 
banker  at  Wilber,  subject  to  the  order  of  the  county  com- 
missioners of  Saline  county,  for  the  ostensible  purpose  of 
being  used  to  build  a  court  house  at  Wilber,  where  the 
county  seat  had  been  located  by  said  election.  Neither 
Gund  nor  the  defendant  clearly  understood  for  what 
purpose  the  note  in  question  was  given,  except  that 
the  giving  of  the  note  was  in  some  way  to  be  used  to 
influence  the  election  for  the  county  seat,  and  the  pay- 
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ment  of  the  same  was  not  to  be  demaDded.  The 
money  that  plaintiff  advanced  was  not  advanced  at  the 
request  nor  with  the  knowledge  of  the  defendant,  but 
was  advanced  at  his  own  instance.  That  no  court- 
house has  ever  been  erected,  and  no  contract  has  been 
made  for  the  erection  of  a  court  house  at  Wilber. 
There  was  no  other  consideration  for  said  note  than  as. 
above  cited." 

The  court  found  as  a  conclusion  of  law  that  the  note 
was  without  consideration,  and  that  the  defendant  was 
not  liable  thereon.  The  findings  of  fact  of  the  court 
are  sustained  by  a  clear  preponderance  of  the  evi- 
dence.    Did  the  court  err  in  its  conclusions  of  law? 

If  we  view  the  proceeding  as  an  inducement  to  the 
voters  of  Saline  county  to  locate  the  county  seat  at 
Wilber,  it  is  of  very  doubtful  validity.  The  whole 
course  of  our  legislation  is  against  every  species  of 
bribery  or  inducement  of  that  nature  at  elections. 
What  would  be  thought  of  a  candidate  for  a  public 
office  who  should  promise  the  electors  $3,000,  or  any 
other  sum,  in  case  of  his  election  ?  And  does  it  make 
any  difference  that  the  candidate  is  a  town  contending 
for  the  county  seat,  instead  of  an  individual  seeking  an 
office  ?  It  may  be  said  that  the  location  of  a  county 
seat  at  a  particular  point  will  enhance  the  value  of 
property  at  that  place  sufficiently  to  enable  the  citizens 
to  offer  a  bonus  as  an  inducement  for  its  location. 
But  may  not  a  candidate  for  an  office  say  with  equal 
propriety,  that  if  he  secures  his  election  his  income 
will  thel'e\)y  be  increased,  so  that  he  will  pay  each 
voter  a  specified  sum?  The  cases  do  not  differ  in 
principle,  but  merely  in  the  mode  of  compensation. 
Then,  if  a  candidate  for  a  county  seat  may  offer  a 
bonus  of  $3,000,  why  not  $30,000,  or  a  still  greater 
sum  ?  The  intention  of  law  is,  as  is  said  in  the  case 
of   The  People  v.  Hamilton  Cb.,  3  Neb.,  252,  to  give 
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each  voter  of  a  county  an  opportunity  to  express  by 
his  ballot  his  choice  for  the  county  seat.  And  this 
can  only  be  done  where  no  improper  inducements  are 
held  out  in  the  nature  of  a  reward  for  votes.  But  even 
if  the  removal  of  the  county  seat  to  Wilber  was  a 
valid  transaction,  the  plaintiff  could  not  recover.  The 
note  is  not  negotiable;  it  was  made  under  an  express 
agreement  that  payment  would  not  be  required,  and 
the  plaintiff,  by  paying  without  the  request,  privity, 
or  consent  of  the  defendant,  thereby  acquired  no  right 
of  action  against  him.  It  was  a  mere  voluntary  pay- 
ment. The  judgment  of  the  district  court  is  therefore 
affirmed. 

JUDOMBNT  AFFIEMBI). 


John  Brown  alias  John  William  McElvot,  plaintiff 
IN  ERROR,  V.  The  State  of  Nebraska,  defendant  in 

ERROR. 

1.  Constitutional  Law:    district  courts:    txrms.    Section 

26,  Art.  XVI  of  the  constitution,  authorizes  the  judges  of  the 
district  court  to  fix  the  time  of  holding  courts  in  their  respec- 
tive districts.  This  refers  to  regular  terms.  There  is  no  au- 
thority under  this  provision  to  call  special  terms  of  court. 

2.  District  Courts:    galled  terms.    The  statute  authorizes  a 

Judge  of  a  district  court,  upon  request  of  the  county  commission- 
ers of  a  county,  to  call  a  special  term  of  court  for  that  county 
for  the  transaction  of  general  business,  at  least  twenty  days  no- 
tice thereof  to  be  given.  But  a  judge  may^  on  his  own  motion, 
call  a  special  term  of  court  for  any  county  of  his  district  for  the 
trial  of  criminal  offenses  therein.  And  having  authority  to 
make  the  order,  the  fact  that  he  recites  therein  the  authority  as 
derived  from  the  constitution  will  not  invalidate  it. 


8.    :    :     SUMMOKINO  juries.     A  judge  in  calling  a 

term  of  court  has  no  authority  to  order  the  sheriff  to  summon  a 
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grand  and  petit  jury.  He  must  direct  whether  a  grand  or  petit 
jury  shall  be  summoned.  If  required,  juries  muAt  be  drawn  as 
for  regular  terms  of  court. 

Objections  to  tbe  mode  of  selecting 


g^and  jurors  must  be  made  by  cballengei  or  by  plea  in  abate- 
ment, before  the  accused  pleads  to  the  indictment,  or  they  will 
be  waived. 

ft.  Mtirder:  evidknck.  Where,  on  a  trial  for  murder,  there  is 
testimony  tending  to  show  that  the  accused  acted  in  self-defense, 
it  must  be  submitted  to  the  jury  to  be  given  such  credit  as  they 
may  think  it  entitled  to.  An  instruction,  therefore,  which 
virtually  took  that  question  from  them,  JSeldf  erroneous. 

Error  to  the  district  court  of  Adams  county. 

It  was  an  indictment  for  the  murder  of  one  Stultz- 
man,  on  the  eighth  day  of  February,  1879.  The  de- 
fendant was  arrested  on  that  day,  and  on  February 
10th,  Gaslin,  J.,  made  an  order  directing  a  special 
term  of  court  to  be  held  commencing  February  15th. 
A  grand  and  petit  jury  were  ordered,  indictment  re- 
turned on  that  day,  and  on  the  day  following  the  de- 
fendant was  tried,  convicted,  and  sentenced  to  be  hung. 
His  motion  for  a  new  trial  being  overruled,  he  sued 
out  this  writ  of  error. 

Mason  ^  WhedoUy  for  plaintiff  in  error. 

1.  In  the  case  at  bar  the  county  commissioners  did 
not  make  application  to  the  judge  for  a  special  term, 
and  if  they  had,  still  the  law  was  not  complied  with. 
Section  51,  Gen.  Stat,  260,  distinctly  says  that  "notice 
of  such  special  term  shall  be  given  at  least  twenty  days 
previous  to  the  commencement  of  the  same."  Instead 
of  this  notice  being  given  in  this  case,  the  special  term 
was  called,  plaintiff  indicted,  tried,  convicted,  and  sen- 
tenced to  be  hung,  all  within  eight  days.  In  the  ab- 
sence of  this  statute  the  district  judge  could  not  call  a 
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special  term  of  court,  and  when  one  is  called  under  the 
statute  its  requirements  must  be  complied  with.  Smith 
V.  State,  4  Neb.,  285.  Dunn  v.  State,  2  Ark.,  229.  Sey- 
mour V.  Judd,  2  New  York,  464.  Jackson  v.  Wiselmm, 
5  Wend.,  136.  Blomi  v.  Burdict,  1  Hill,  130.  Burky 
V.  State,  1  Neb.  885.  And  if  the  term  of  court  was 
held  at  a  time  unauthorized  by  law  all  its  judgments 
and  proceedings  are  without  warrant  of  law  and  void. 
Ornian  v.  RUey,  16  Cal.,  186.  Bloom  v.  Burdici,  1  Hill, 
180. 

2.  It  was  error  for  the  court  to  charge  the  jury  in 
the  language  of  the  sixth  instruction,  "  If  you  find  from 
the  evidence  and  circumstances  in  the  case  the  accused 
did  the  shooting  as  charged,  you  have  a  right  to  pre- 
sume therefrom  he  intended  to  do  it,  and  imply  malice 
therefrom,  as  it  is  a  legal  presumption  he  intended  to 
do  what  he  actually  did.  In  law,  a  rifle,  gun,  or  pis- 
tol, loaded  with  powder  and  ball  and  used  in  its  ordi- 
nary way,  is  a  deadly  weapon,  and  should  you  find  the 
accused  committed  the  homicide  as  alleged,  with  a 
rifle,  gun,  or  pistol,  you  have  a  right  to  presume  malice 
therefrom,  and  it  is  then  incumbent  upon  the  accused, 
by  way  of  justification,  excuse,  or  otherwise,  to  remove 
this  legal  presumption." 

Had  the  fact  of  the  shooting  alone  been  shown  un- 
accompanied by  the  circumstances  under  which  it  was 
done,  then  under  the  ruling  of  this  court  in  Prueit  v. 
The  State,  6  Neb.,  884,  the  crime  of  murder  in  the  sec- 
ond decree  might  have  been  established,  and  the  court 
should  have  so  instructed  the  jury.  But  the  plaintiflT 
had  testified  and  detailed  the  circumstances  under 
which  the  shooting  had  taken  place,  and  when  this  ev- 
idence was  before  the  jury,  it  was  error  to  instruct  the 
jury  that  if,  from  the  evidence  and  circumstances,  they 
found  the  accused  did  the  shooting,  they  could  imply 
malice  therefrom.     Stokes  v.  The  People,  58  N.  Y.,  164. 
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Commonwealth  v.  Hawkins,  3  Gray,  463.  Commonwealth 
V.  York,  9  Met,  93.  Cooley  Const  Lira.,  325.  People 
V.  Garbut,  17  Mich.,  9.  Maher  v.  People,  10  Mich.,  212. 
Lamb  v.  C.  ^  A;  R.  B.  and  T.  Co.,  46  K  Y.,  279. 

3.  It  was  error  to  charge  the  jury  in  the  language 
of  the  eighteenth  instruction :  "  Again  you  will  bear 
in  mind  the  homicide  for  which  the  defendant  has  been 
tried  was  committed  within  ten  days;  that  he  and  his 
counsel  have  not  burdened  this  tax-ridden  community 
with  long  delays,  useless  delays,  and  senseless  legal 
quibbles,  or  applied  for  continuances;  that  he  has  not 
a  plethoric  purse  to  enable  him  to  tardily  rob  justice  of 
its  deserts;  that  he  has  availed  himself  of  provisions  of 
our  statute,  applicable  to  indigent  defendants,  and  been 
ably  and  nobly  defended  by  his  counsel,  who  have 
taken  charge  of  his  case  for  the  pittance  allowed  by 
the  court  You  must  not  be  swayed  or  influenced  in 
the  least  by  popular  prejudice  or  clamor,  but  must 
coolly,  calmly,  and  unimpassionately  deliberate  upon 
the  case  when  you  return  to  your  room,  and  render 
just  such  a  verdict  as  you  think  the  evidence  warrants, 
irrespective  of  any  feeling  or  sympathy  you  may  have 
for  the  defendant" 

It  is  impossible  to  discover  anything  in  the  record  of 
this  case  which  will  warrant  this  extraordinary  charge, 
and  equally  impossible  to  find  an  authority  which  will 
sustain  it.  Burke  v.  Maxwell,  81  Pa.  St,  139.  Frand  v. 
Badger,  79  111.,  441.  WiRiams  v.  State,  6  Neb.,  335. 
Curry  v.  The  State,  4  Neb.,  555.  12  Ohio  State,  312, 
14  Ga.,  135.  27  HI.,  440.  26  Mo.,  393.  8  Ga.,  178. 
11  B.  Monroe,  38.  15  Pa.  St,  59.  89  Miss.,  526,  536, 
541. 

To  these  instructions,  and  others  considered  in  the 
argument,  counsel  who  tried  the  case  below  took  no 
exceptions;  but  if  erroneous,  the  errors  will  be  noticed 
here,  this  being  a  capital  case.     Bakes  v.  The  People^  2 
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Neb.,  163.  Thompson  v.  The  People,  4  Neb.,  630. 
Dodge  v.  The  People,  4  Neb.,  231.  41  Texas,  513.  1 
Texas  Appeals,  180. 

C.  J.  JDilworth,  Attorney  General,  for  the  State. 

The  sixth  instruction,  we  think,  states  the  law  coiv 
rectly  upon  the  question  of  legal  presumption,  the  ob- 
ject for  which  said  instruction  was  given. 

The  case  of  Prueit  v.  The  State,  5  Neb.,  884,  cited  by 
the  'plaintiff,  states  the  proposition  to  be,  that  where  the 
killing  is  established  and  there  are  no  explanatory  cir- 
cumstances proven,  then  malice  is  presumed,  and  the 
crime  is  murder  in  the  second  degree.  But  in  the  ac- 
tion before  us  the  case  does  not  starud  upon  the  fact  of 
the  killing  alone  being  proven,  but  upon  the  testimony 
of  several  witnesses  as  to  the  surrounding  circum- 
stances, showing  the  deliberation  and  premeditation. 

Objection  is  also  taken  to  the  eighteenth  instruction 
given  by  the  court.  While  this  instruction  is  some- 
what peculiar,  yet  we  can  see  nothing  that  the  plain- 
tiff can  object  to.  It  tells  the  jury  that  they  must  not 
be  swayed  or  influenced  in  the  least  by  popular  preju- 
dice or  clamor,  but  must  calmly  and  unimpassionately 
deliberate  upon  the  case,  and  render  just  such  a  verdict 
as  they  think  the  evidence  warrants,  irrespective  of  any 
feeling  or  sympathy  they  may  have  for  the  defendant; 
and  there  is  nothing  in  the  remainder  of  the  instruc- 
tion which  can  be  construed  to  prejudice  the  defendant 
below. 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  convicted  of  murder  in 
the  first  degree  at  a  special  term  of  the  district  court 
of  Adams  county,  held  in  February,  1879.  He  now 
assigns  various  errors  in  the  record,  which  will  be 
considered  in  their  order. 
18 
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The  order  calling  the  special  term  is  as  follows: 

"  Pursuant  to  the  provisions  of  the  constitution  of  the 
state  of  Nebraska,  I  hereby  fix  Saturday,  February 
15th,  1879,  at  8  o'clock  a.m.,  as  the  time  for  holding  a 
special  term  of  the  district  court  in  and  for  Adams 
county,  5th  judicial  district  of  the  state  of  Nebraska, 
for  the  purpose  of  disposing  of  any  and  all  business 
that  may  properly  come  before  the  court.  The  sheriff 
of  said  Adams  county  is  also  hereby  ordered  to  sum- 
mon from  the  body  of  the  county  of  Adams  sixteen 
good  and  lawful  men  having  the  qualifications  of  and 
to  serve  as  grand  jurors.  Also  twenty-four  good  and 
lawful  men  having  the  qualifications  of  and  to  serve  as 
petit  jurors.  All  to  be  and  appear  at  the  place  of  hold- 
ing court  in  the  town  of  Hastings,  in  said  county  of 
Adams,  at  8  o'clock  A.M.,  on  said  15th  day  of  Febru- 
ary, 1879. 

"  Witness  my  hand,  at  Hastings,  in  said  county  of 
Adams,  the  10th  day  of  February,  1879. 

"William  Gaslin,  Jr., 

"Judge." 

Section  26,  Art.  XVI  of  the  constitution,  provides 
that  "until  othenvise  provided  by  law,  the  judges  of 
the  district  courts  shall  fix  the  time  of  holding  courts 
in  their  respective  districts."  The  power  thus  con- 
ferred undoubtedly  refers  to  regular  terms  of  court, 
which  had  already  been  fixed  by  the  judge. 

A  special  term  of  court,  for  the  transaction  of  all  bus- 
iness that  may  come  before  it,  may  be  ordered  and 
held  by  a  judge  in  any  county  in  his  judicial  district 
upon  the  application  of  the  county  commissioners. 
Notice  of  such  special  term  must  be  given  at  least 
twenty  days  previous  to  the  commencement  of  the 
same.  Gen.  Stat,  260,  Sdc.  51.  By  the  provisions  of 
section  18  (page  265,  Gen.  Stat.),  it  is  provided  that  "  a 
special  term  may  be  ordered  and  held  by  the  district 
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judge  in  any  county  in  his  district,  for  the  trial  of  any 
criminal  oftense,  if  he  deem  it  necessary.  In  ordering 
a  special  term,  he  shall  direct  whether  a  grand  or  petit 
jury,  or  both,  shall  be  summoned."  The  power  to  call 
a  special  term  of  court  for  the  trial  of  criminal  offenses 
is  here  expressly  given,  as  also  the  power  to  direct 
whether  a  grand  or  petit  jury,  or  both,  shall  be  sum- 
moned. In  calling  a  special  term  under  the  provisions 
of  section  18,  it  should  be  stated  in  the  order  that  the 
term  will  be  held  for  the  trial  of  criminal  offenses. 
But  the  failure  to  do  so,  will  not  thereby  render  the 
term  invalid.  And  the  judge  having  authority  under 
the  statute  to  call  the  special  term,  the  fact  that  he  re- 
cites in  the  order  that  he  called  said  term  in  pursu- 
ance of  the  provision  of  the  constitution  will  not  thereby 
render  the  order  nugatory,  no  more  than  a  correct 
judgment  would  be  affected  by  superfluous  matter 
which  did  not  affect  its  validity,  so  far  at  least,  as  the 
trial  of  criminal  offenses  is  concerned.  The  order 
therefore  is  sufficient  to  justify  the  trial  of  the  plaintiff 
in  error  at  that  term. 

The  authority  of  a  judge  to  order  the  sheriff  to  sum- 
mon a  grand  and  petit  jury  may  well  be  questioned. 
The  statute  provides  the  mode  of  selecting  jurors,  and 
this  mode  should  be  adhered  to  as  far  as  possible.  As 
was  well  said  by  this  court  in  the  case  of  Barley  v.  The 
StatCy  1  Neb.,  397,  "the  grand  jury  must  be  selected 
in  the  manner  prescribed  by  the  law.  There  is  no  se- 
curity to  the  citizen  but  in  a  rigid  adherence  to  the 
legislative  will  as  expressed  in  the  statutes  for  our 
guidance." 

Section  664  of  the  code  of  civil  procedure  provides 
that  "whenever  the  proper  officers  fail  to  summon  a 
grand  or  petit  jury,  or  when  all  the  persons  summoned 
as  grand  or  petit  jurors  do  not  appear  before  the  dis- 
trict  courts,  or  whenever  at  any  general  or  special 
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term,  or  at  any  period  of  a  term,  for  any  cause,  there 
is  no  panel  of  grand  jurors  or  petit  jurors,  or  the  panel 
is  incomplete,  said  court  may  order  the  sheriff,  deputy 
sheriff,  or  coroner  to  summon  without  delay  good  and 
lawful  men  having  the  qualifications  of  jurors,"  etc. 
Gen.  Stat,  643. 

Section  406  of  the  criminal  code  provides  that  "  after 
the  discharge  of  the  grand  jury  it  shall  be  lawful  for 
the  courts  when  it  shall  be  deemed  necessary,  to  order 
the  sheriff  to  call  together  a  new  grand  jury  from  the 
bystanders  or  neighboring  citizens,"  etc.  Gen.  Stat., 
815. 

This  is  a  power  that  should  be  very  sparingly  exer- 
cised by  a  court.  The  object  of  selecting  a  jury  in  the 
manner  provided  by  the  statute  is  to  avoid  bias,  par- 
tiality, and  favoritism.  And  it  is  only  in  the  cases 
pointed  out  by  the  statute  that  a  court  can  order  a  grand 
jury  to  be  summoned  by  the  sheriff.  The  court  may, 
however,  when  necessary,  order  as  many  talesmen  to 
be  summoned  as  may  be  necessary  to  fill  the  panel  with 
unobjectionable  jurors. 

But  objections  to  the  mode  of  selecting  the  jury 
must  be  made  by  challenge  or  plea  in  abatement. 
After  the  accused  has  pleaded  to  the  indictment,  it  is  too 
late  to  object  that  the  jury  were  not  legally  summoned. 
When  a  judge  of  the  district  court  calls  a  special  term 
of  court,  and  desires  a  grand  or  petit  jury,  it  is  his  duty 
in  the  order  to  direct  the  summoning  of  such  jury.  The 
jury  must  then  be  selected  in  the  same  manner  as  for 
regular  terms  of  court.  But  no  objections  having  been 
made  to  the  manner  of  selecting  the  grand  and  petit 
juries,  the  error  is  therefore  waived. 

A  number  of  instructions  were  given  by  the  court, 
but  one  of  which  will  be  considered  : 

"6th.  Kyou  find  from  the  evidence  and  circumstan- 
ces in  the  case  the  accused  did  the  shooting  as  charged, 
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you  have  a  right  to  presume  therefrom  that  he  in- 
tended to  do  it,  and  imply  malice  therefrom,  as  it  is 
a  legal  presumption  he  intended  to  do  what  he  actually 
did.  In  law,  a  rifle,  gun,  or  pistol,  loaded  with  powder 
and  ball,  and  used  in  its  ordinary  way,  is  a  deadly 
weapon.  And  should  you  find  the  accused  committed 
the  homicide  with  a  rifle,  gun,  or  pistol,  you  have  a 
right  to  presume  malice  therefrom,  and  it  is  incum- 
bent on  thef  accused,  by  way  of  justification,  excuse,  or 
otherwise,  to  remove  this  legal  presumption." 

Had  the  fact  of  the  shooting  alone  been  proved  this 
instruction  would  have  been  correct  But  the  plaintiflf 
had  testified  in  the  case,  in  substance,  that  he  had  acted 
in  self  defense.  His  testimony  must  be  submitted  to 
the  jury  and  given  such  credence  as  they  may  think  it 
entitled  to.  But  this  instruction  virtually  withdrew 
that  question  from  them,  and  must  have  been  prejudi- 
cial to  the  accused;  and  for  this  reason  alone  the  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Bevbrsbd  and  bemanded. 


John  H.  Green,  plaintiff  in  error,  v.  The  State 
Bank  of  Nebraska,  defendant  in  error. 

1.  Judicial  Sale:  contirmation.  An  order  confirming  a  sale 
contained  this  condition:  '^That  said  sale  be  in  all  things  con- 
firmed upon  the  plaintiff  stipulating  to  convey  the  property 
purchased  by  it  at  said  sale  to  the  defendant  upon  receipt  of 
$2000,  within  sixty  days  from  this  date."  Held^  that  the  court 
had  no  authority  to  impose  such  conditions  against  the  defend- 
ant's objection. . 

%    :    .     The  court  may  confirm  or  set  aside  a  sale;  but 

has  no  authority  to  change  or  modify  its  terms. 
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Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Savaqb,  J.  The  facts  appear  in 
the  opinion. 

J.  M.  Woolworihy  for  defendant  in  error. 

1.  The  court,  in  the  exercise  of  its  discretion,  could 
have  confirmed  the  sale,  or  set  it  aside.  Rorer  on  Ju- 
dicial Sales,  §  108,  and  cases  cited. 

2.  But  it  could  not  make  a  contract  for  the  parties 
other  and  different  from  that  made  when  the  bid  was 
accepted.  This  it  attempted  to  do,  and  the  order  is 
therefore  erroneous.    Borer,  §  108,  and  cases  cited. 

George  E.  Pritchetty  for  defendant  in  error. 

1.  The  confirmation  of  judicial  sales  is  a  matter  of 
discretion  to  be  exercised  by  the  court  The  matter 
of  confirmation  rests  peculiarly  upon  the  wise  discre- 
tion of  the  court.  Rorer  on  Judicial  Sales,  §§  124  and 
128. 

2.  Error  will  not  lie  upon  what  is  matter  of  discre* 
tion  in  a  court.  Cluzffel  v.  SoldaUy  6  Mich.,  242.  Jen- 
kins V.  BroioUy  21  Wend.,  454.  Walton  v.  WaUon^  19 
Mo.,  667. 

Maxwell,  Ch.  J. 

In  the  case  at  bar  there  was  a  decree  of  foreclosure 
and  sale  of  the  mortgaged  premises.  The  plaintiff  in 
error  (defendant  below)  filed  exceptions  to  the  sale,  and 
moved  to  set  the  same  aside.  The  exceptions  were 
overruled  and  the  sale  confirmed,  to  v/hich  the  plain- 
tiff in  error  excepted.  That  portion  of  the  order  of 
confirmation  is  as  follows:  "  The  motion  of  the  plain- 
tiff* to  confirm  the  sale  made  herein  coming  on  to  be 
heard,  together  with  the  objections  of  the  defendant 


JULY  TERM,  1879.  .  167 


Green  v.  State  Bank. 


thereto,  after  hearing  counsel  for  the  respective  parties 
and  being  fully  advised  in  the  premises,  it  is  ordered  by 
the  court  here  that  the  said  objections  be  overruled,  and 
that  said  sale  be  in  all  things  confirmed,  upon  the  plain- 
tiff stipulating  to  convey  the  property  j)urchased  by 
it  at  said  sale  to  the  defendant,  John  H.  Green,  upon 
receipt  of  $2,000  within  sixty  days  from  this  date;  and 
the  plaintiff  now  in  open  court,  having  offered  to  com- 
ply with  said  condition,  and  having  filed  its  written 
stipulation  to  that  effect,  it  is  ordered  that  the  sale 
heretofore  made  by  the  sheriff  of*  Washington  county 
herein  be  in  all  things  confirmed,"  etc. 

Has  the  court  authority  to  confirm  a  sale  condition- 
ally in  this  manner  ?  The  court  must  either  confirm 
or  set  aside  a  sale;  it  cannot  modify  it,  or  impose  con- 
ditions. In  the  Ohio  Life  Ins.  Co,  v.  Goodin,  10  Ohio 
State,  557,  the  appraisers  described  a  lot  as  containing 
thirty  feet  front,  and  appraised  the  value  thereof  with 
the  improvements  at  $260  per  front  foot.  After  the 
sale  and  confirmation  thereof  it  was  discovered  that 
the  lot  was  only  twenty-seven  feet  front.  The  court 
thereupon  entered  a  supplemental  decree,  requiring 
the  creditor  to  refund  the  amount  paid  by  mistake. 
It  was  held  that  the  court  could  not  modify  the  terms 
of  the  sale.  To  the  same  effect  see  Bern  v.  HineSy  3 
Kan.,  890.  Kinnear  v.  Lee,  28  Md.,  488.  Davis  v. 
Stewart,  4  Tex.,  223. 

In  Paulett  v.  Peabody,  3  Neb.,  196,  the  court  say :  "  A 
very  large  discretion  is  necessarily  given  to  the  district 
court  in  the  supervision  of  sales  of  real  estate  under 
its  judgment  and  decrees.  The  statute  points  out  very 
clearly  certain  steps  which  must  be  taken  by  the  officer 
charged  with  the  duty  of  making  the  sale,  not  one  of 
which  can  be  omitted,  and  in  respect  to  which  the 
court  is  given  no  discretion.  But  this  enumeration 
of  duties  on  the  part  of  the  sherift'  is  not  to  be  consid- 
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ered  a  limitation  or  restriction  upon  the  authority  of 
the  court  to  see  to  it  that  in  all  other  respects  the  pro- 
ceedings are  properly  conducted,  and  the  sale  fairly 
made,  so  that  neither  the  parties  to  the  suit  nor  the 
purchaser  at  the  sale  shall  he  defrauded."  The  rules 
thus  laid  down  have  heen  steadily  adhered  to  in  this 
court. 

Among  the  nine  grounds  of  objection  to  the  confir- 
mation of  the  sale  in  this  case  we  find  this :  "For  the 
reason  that  the  appraisement  of  said  real  estate  is 
greatly,  unreasonably,  and  unjustly  below  the  real 
value  thereof,  and  shows  collusion  on  the  part  of  said 
officers  and  appraisers."  The  affidavits  in  support  of 
the  objections  were  stricken  from  the  files  on  motion 
of  the  defendant  in  error,  so  that  we  are  unable  to 
determine  whether  this  specific  ground  of  objection  is 
sustained  or  not;  but  from  the  fact  that  the  court 
gave  the  debtor  the  right  to  repurchase  within  a  cer- 
tain time,  it  is  reasonable  to  infer  that  but  for  this  con- 
dition the  sale  would  have  been  set  aside.  It  is  the 
duty  of  the  court  to  see  that  the  sale  has  been  fairly 
made  in  all  respects,  and  to  protect  the  rights  of  the 
debtor,  creditor,  and  purchaser;  but  a  proposition  to 
an  embarrassed  debtor  to  redeem  the  property  describ- 
ed in  the  order  of  confirmation  against  his  objection, 
in  most  instances,  would  be  entirely  unavailing,  from 
the  inability  of  the  debtor  to  comply  with  its  condi- 
tions, while  it  might  be  used  as  a  pretext  for  depriving 
him  of  his  property  at  a  merely  nominal  sum.  As  the 
district  court  had  no  authority  to  impose  the  condi- 
tions referred  to  in  the  order  of  confirmation,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 
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Ellbn  Young,  plaintiff  in  error,  v.  Morgan  A 
Gallager,  defendants  in  error. 

Promissory  Kotos :  action  ok  fobgxd  note  :  befbnsb.  Y., 
in  1876,  signed  a  note  with  G.  as  surety  in  favor  of  M.  and  G., 
and  was  notified  in  March,  1878,  of  its  non-payment.  In  June 
of  that  year  an  action  was  instituted  hy  M.  and  G.  on  certain 
notes  claimed  to  have  been  forged  by  C,  and  judgment  re- 
covered against  Y.  for  $360  and  costs.  Y.,  supposing  the  action 
to  be  on  the  genuine  note,  made  no  defense.  Held,  on  demur- 
rer to  the  petition  for  an  injunction,  it  being  alleged  that  M. 
and  G.  had  knowledge  of  the  forgery,  that  Y.  was  entitled  to 
relief. 

Error  to  the  district  court  for  Platte  county. 

The  action  there  was  brought  by  plaintiff.  Young,  to 
restrain  the  sale  of  certain  real  estate,  alleged  to  be  her 
sole  and  separate  property,  which  had  been  levied  on 
by  the  sheriff  of  said  county  by  virtue  of  an  execution 
issued  under  a  judgment  recovered  by  Morgan  &  Gal- 
lagher against  one  Corapton  and  said  plaintiff.  The 
defendants  demurred  to  the  petition,  which  was  sus- 
tained by  Post,  J.,  and  a  judgment  entered  against  the 
plaintiff  for  costs,  and  dismissing  the  action. 

Marhw  ^  Munger^  for  plaintiff  in  error. 


Note. — ^A  court  of  equity  will  grant  relief  against  judgments  ob- 
tained by  fraud,  surprise,  or  mistake,  or  when  from  any  cause  mani- 
fest injustice  has  been  done.  But  it  must  appear  that  the  party 
seeking  the  new  trial  has  not  been  negligent  and  that  he  has  a  de- 
fense to  the  action.  Horn  v.  Queeuj  4  Neb.,  108.  S.  C,  6  Neb.,  472. 
In  an  original  action  in  equity  to  vacate  a  judgment  or  decree,  if  the 
ground  of  complaint  is  not  the  result  of  fraud  on  the  part  of  the 
plaintiff,  or  some  circumstance  beyond  the  control  of  the  defendant, 
but  is  occasioned  by  the  fault,  negligence,  or  want  of  ordinary  dili- 
gence on  the  part  of  the  defendant,  he  will  not  be  permitted  to  deny 
the  correctness  of  the  judgment  or  decree  or  renew  the  controversy. 
Pope  fl.  Hooper,  6  Neb.,  178. — Rep. 
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The  facte  alleged  in  the  petition,  and  admitted  to  be 
true,  clearly  prove  it  to  be  against  conscience  to  en- 
force the  payment  of  the  judgment.  If  this  be  true 
the  plaintiff  is  entitled  to  the  relief  asked,  notwith- 
standing she  failed  to  defend  before  judgment.  The 
Marine  Insurance  Co,  of  Alexandria  v.  Hodgson^  2 
Cranch,  U.  S.,  557,  To  entitle  the  plaintiff  to  be  re- 
lieved from  the  payment  of  the  judgment  in  question, 
she  must  have  a  defense  upon  the  merits.  It  is  admit- 
ted that  the  notes  in  question  are  forgeries,  never  hav- 
ing been  signed  by  her,  or  by  any  one  authorized  to 
sign  the  same  for  her.  It  is  further  admitted  that  she 
did  not  owe  Morgan  &  Gallagher  the  amount  of  said 
notes,  or  any  other  amount  whatever,  and  never  had 
any  dealings  with  them  in  any  way  whatever.  Her 
defense  is  complete;  no  recovery  can  bo  had  against 
her  on  the  notes. 

Now  we  claim  that  the  plaintiff  is  entitled  to  the  re- 
lief asked  without  showing  any  excuse  for  not  making 
her  defense,  after  service  of  the  summons,  ^nd  before 
judgment  was  entered  against  her  in  the  county  court; 
the  notes  in  question  being  forgeries,  Morgan  &  Qul- 
lagher  did  not  have  a  cause  of  action  against  her.  It 
would  be  different  if  she  had  signed  the  notes,  and 
they  had  been  paid,  and  retained  by  them,  or  if  she 
had  paid  a  part  of  the  amount  due,  but  in  this  case 
there  was  nothing  due,  and  never  had  been  from  her 
to  them  on  the  notes.  In  fact  she  did  not  owe  them  a 
farthing.  She  had  the  right  to  remain  away,  knowing 
that  she  did  not  owe  them  a  penny.  If  the  presump- 
tion was  that  Morgan  &  Gallagher  would  perjure  them- 
selves in  order  to  obtain  a  judgment  against  her,  or 
that  her  name  would  be  forged  to  notes,  then  the  rule 
would  be  different.  The  presumption  i^  the  other  way, 
that  they  would  not  perjure  themselves  in  order  to  obtain 
a  judgment  against  her,  and  that  her  name  would  not  be 
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forged  to  notes.  We  admit  that  she  would  not  be  justi- 
fied in  remaining  away  if  Morgan  &  Gallagher  had  a 
cause  of  action  against  her,  which  she  might  defeat  or 
reduce  the  amount  by  making  her  defense  before  judg- 
ment; in  that  case  she  would  have  to  show  some  spe- 
cial reason  why  she  did  not  defend  before  judgment 

WkUmoyeTy  Gerrard  ^  Postj  for  defendants  in  error. 

Counsel  for  plaintiff  have  not  cited  any  precedent 
for  the  relief  asked.  We  believe  none  can  be  found. 
That  courts  of  equity  will  not  relieve  a  party  from  the 
consequences  of  his  own  negligence  is  an  .elementary 
principle  of  equity  jurisprudence.  He  who  suffers 
judgment  by  default,  can  claim  no  more  from  a  court 
of  equity  than  if  the  judgment  had  been  on  the  ver- 
dict of  a  jury  after  a  protracted  suit.  Pope  v.  Hooper j 
6  Neb.,  178;  Freeman  on  Judgments,  830,  385,  502,  eU 
seq.  The  inflexible  rule  is  that  a  party  seeking  relief 
in  equity  from  a  judgment  at  law  must  show  clearly 
that  the  judgment  complained  of  is  the  result  of  fraud, 
accident,  or  mistake,  unmixed  with  fault  or  negligence 
of  his  own.  Shriker  v.  Field,  9  Iowa,  366.  Wright  v. 
King,  Har.'s  Chancery,  12.  Mack  v.  Doty,  Id.,  366. 
Graham  and  Waterman  on  New  Trials,  560.  Wells' 
Res  Adjudicata,  and  Stare  Decisis,  495,  496,  498,  499. 

While  no  fraud  or  deception  by  the  defendants  is 
charged,  the  petition  shows  the  grossest  laches  by  the 
plaintiff.  She  is  regularly  served  with  summons,  June 
20th;  judgment  is  rendered  July  25th;  yet,  in  the 
meantime,  she  takes  no  steps  to  defend,  nor  even  ascer- 
tain the  character  or  cause  of  action.  The  facts  known 
to  her  were  sufficient  to  have  put  any  sane  person  on 
inquiry.  She  knows  she  is  sued  on  two  notes,  while 
she  had  signed  but  one.  Instead  of  procuring  counsel, 
or  even   examining  the  petition,  which  would   have 
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advised  her  of  date  and  amount  of  notes  (sections  124 
and  129  civil  code),  she  does  nothing  but  consult  her 
co-defendant.  So,  also,  she  must  have  been  advised  of 
the  amount  claimed  by  the  indorsement  on  the  sum- 
mons.    Section  64',  civil  code. 

Maxwell,  Ch.  J. 


This  is  a  petition  in  error  to  reverse  a  judgment  of 
the  district  court  of  Platte  county  dismissing  the  plain- 
tiff's petition. 

The  petition  alleges  in  substance  that  on  the  2d  day 
of  July,  1878,  Morgan  and  Gallagher  recovered  a  judg- 
ment in  the  county  court  of  Platte  county  against  one 
John  G.  Compton  and  the  plaintiff,  for  the  sum  of 
(^360,  upon  two  promissory  not«s  purporting  to  have 
been  signed  by  said  Compton  and  plaintiff;  that  her 
signature  to  said  notes  was  a  forgery;  that  in  1876  she 
did  sign  a  note  as  surety  with  said  Compton  in  favor 
of  the  defendants,  and  that  in  March  prior  to  the  suit 
she  received  a  notice  from  them  of  its  non-payment. 

The  amount  of  this  note  is  not  stated,  nor  is  it  dis- 
tinctly alleged  that  the  plaintiff  supposed  the  suit  to  be 
based  upon  this  note,  ar\d  so  failed  to  make  her  defense; 
but  this  is  fairly  to  be  inferred  from  the  petition. 

The  petition  further  alleges  that  said  defendants  "as 
she  is  informed,  and  believes,  and  so  charges  the  fact 
to  be,  had  good  reason  to  believe,  and  did  believe,  that 
said  notes  were  forgeries." 

To  authorize  the  interference  of  a  court  of  equity  in 
such  a  case,  it  must  appear  that  it  is  against  conscience 
to  permit  the  judgment  to  be  enforced,  and  also  that 
the  plaintiff  was  prevented  from  making  her  defense 
by  accident,  mistake,  surprise,  or  by  fraud  of  the  ad- 
verse party,  and  that  she  has  not  been  guilty  of  neglect 
in  not  making  her  defense. 
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If  the  allegations  of  the  petition  are  true,  the  plaintiff 
was  not  indebted  to  the  defendants  except  upon  the 
note  given  in  1876,  and  was  not  aware  that  her  name 
had  been  signed  to  the  note  in  question.  This  being 
the  case,  it  is  clearly  against  conscience  to  enforce  the 
judgment. 

The  question  of  diligence  on  the  part  of  the  plaintiff 
however,  is  not  so  clear.  The  allegations  of  the  peti- 
tioner upon  that  point  are  not  as  definite  as  could  be 
desired,  and  had  a  motion  been  made  in  the  court  be- 
low, requiring  the  plaintiff  to  state  the  facts  specifically, 
it  should  have  been  sustained.  But  sufficient  appear^ 
to  show  that  the  plaintiff  supposed  the  suit  to  be  upon 
the  note  given  in  1876,  and  having  no  defense  to  that 
note,  she  failed  to  appear.  This  is  a  mistake  of  fact 
from  which  a  court  of  equity  will  grant  relief  in  a 
proper  case,  more  particularly  so  when  it  is  alleged 
that  the  parties  prosecuting  the  suit  were  aware  that 
the  notes  sued  on  were  forgeries.  Thje  plaintiff  had 
the  right  to  presume  that  the  note  with  her  genuine 
signature  was  the  one  upon  which  the  suit  was  insti- 
tuted, and  it  was  not  necessary  to  suppose  that  the 
crime  of  forgery  had  been  committed  by  affixing  her 
name  to  notes  of  which  she  had  no  knowledge.  The 
judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Revbbsed  and  remanded. 
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in    "*/ 

wjig/  Charles  F.  Eiselet  and  others,  plaintiffs  in  errob, 
V.  William  Malchow,  defendant  in  error. 

1«  Statute  of  Frauds.  The  object  of  the  ninth  section  of  our 
statute  of  frauds,  which  is  substantially  the  same  as  section  17 
of  the  English  statute,  is  not  to  avoid  sales  of  property,  satis- 
factory to  the  parties  to  them,  but  is  merely  to  enable  parties  to 
such  contracts,  in  case  of  dispute  and  litigation,  to  properly 
protect  themselves  by  insisting  upon  certain  specified  modes  of 
proof  in  order  to  enforce  them. 

i.  Practice:  kyidxngb:  ukdebstandino  of  wmfjsaa.  In 
proving  a  sale  of  chattels,  the  understanding  of  one  of  the 
parties  as  to  whether  the  title  passed  to  the  purchaser  is  not 
competent  evidence,  especially  as  against  a  stranger  to  the  al- 
leged contract.  As  against  the  party  himself,  however,  it  might 
be  competent. 

8.  :  IMMATERIAL  KYIBEVCS.  The  admission  of  immate- 
rial evidence  against  objection,  where  the  court  can  clearly  see 
that  it  could  not  have  prejudiced  the  party,  is  not  a  ground  for 
granting  a  new  trial. 

INFORMAL  y  RRDicT.    A  verdict  in  an  action  of  replevin 


ought,  either  in  general  or  specific  terms,  to  pass  upon  the  ques- 
tion of  unlawful  detention.  But  even  if  it  do  not,  in  a  case 
where  this  question  is  controlled  entirely  by  that  of  ownership, 
which  is  expressly  covered  by  the  findings,  the  Judgment  will 
not  be  reversed  on  that  ground. 

Error  to  the  district  court  for  Dodge  county.  The 
facts  are  as  follows: 

In  1873  Levi  and  Andrew  Baker,  partners,  bought 
of  the  firm  of  Case  &  Co.  a  threshing  machine,  for 

Note. — The  understanding  of  a  witness  is  not  evidence.  He  must 
state  facts.  Lacey  v.  Central  National  Bank,  4  Neb.,  179.  Where  a 
witness  was  asked  to  give  his  understanding  of  the  meaning  of  cer- 
tain words;  heldj  that  the  form  of  the  question  was  objectionable, 
but  inasmuch  as  the  answer  did  not  respond  directly  to  the  question, 
but  give  the  facts  as  they  transpired,  the  error  was  without  prejudice, 
and  must  be  disregarded.  Goodrich  v.  McCUiry^  8  Neb.,  128.  See 
also  note  to  Starch  v.  MilUr^  ante  p.  26. — Rep. 
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which  they  gave  their  notes,  amounting  to  about  $600. 
These  notes  came  into  the  possession  of  William  Mal- 
chow, who  had  acted  as  the  agents  of  Case  &  Co.  in 
making  the  sale  of  the  machine  to  the  Bakers.  Mal- 
chow employed  one  Reynolds  to  collect  the  amount 
due  on  the  notes,  and  Reynolds,  carrying  out  that  ob- 
ject, entered  into  an  agreement  with  the  Bakers,  by 
which  he  was  to  take  from  them  certain  property,  in- 
cluding the  machine  in  question,  and  give  them  a 
credit  of  something  over  $300  on  the  notes.  After 
this  sale  Thomas  Robinson,  a  constable,  levied  on  and 
sold  the  machine  in  question  under  an  execution  issued 
upon  a  judgment  rendered  in  favor  of  the  Wheeler 
Seeder  Co.  against  Levi  Baker  and  Eiseley  &  Rink, 
the  latter  giving  Robinson,  the  constable,  an  indemni- 
fying bond  for  that  purpose.  After  the  sale  of  the 
machine  upon  said  execution,  Malchow  commenced  an 
action  on  the  note  given  by  the  Bakers,  and  recov-  ,. 

ered  a  judgment  against  them  for  $844.27.     Subse- 
quently Malchow  brought  this  action  against  Eiseley  & . 
Rink  and  Robinson,  the  constable,  to  recover  the  value 
of  said  machine.     At  the  trial  before  Post,  J.,  the  fol- 
lowing instructions  were  given  to  the  jury: 

1.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  machine  in  question  was 
the  property  of  Levi  and  Andrew  Baker  as  partners, 
and  that  the  debt  due  from  said  Baker  to  the  plaintiff  ,, 

was  a  debt  upon  said  partnership  to  the  plaintiff,  then  ] 

such  debt  would  have  preference  of  payment  over  the  »] 

individual  debts  of  either  of  said  partners  out  of  the 
partnership  property;  that  a  levy  upon  partnership 
property  for  the  satisfaction  of  the  individual  debt  of 
either  of  such  partners  can  only  be  made  on  the  inter- 
est of  such  partners  in  the  partnership  property,  and 
can  only  attach  to  the  residue  of  such  interest  remain- 
ing after  the  partnership  debts  are  paid. 
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2.  The  court  instructs  the  jury  that  if  from  the 
evidence  in  this  case  they  believe  that  Levi  and  An- 
drew Baker  were  indebted  to  the  plaintiff,  and  that 
the  plaintiff,  through  his  agent,  "Wilson  Reynolds, 
agreed  to  purchase  of  the  said  Bakers  the  threshing 
machine  in  question,  in  connection  with  other  property, 
for  a  price  to  be  credited  in  gross  upon  notes  held  by 
by  plaintiff  against  said  Bakers,  and  if  from  the  evi- 
dence the  jury  further  believe  that  it  was  the  inten- 
tion of  the  said  Bakers  and  the  plaintiff,  by  said  tran- 
saction, to  pass  the  title  to  the  machine  in  question  to 
the  plaintiff,  and  the  plaintiff  took  possession  thereof, 
then  the  jurj^  will  find  the  property  in  the  machine  to 
be  in  the  plaintiff,  notwithstanding  the  jury  may  be- 
lieve that  the  price  agreed  upon  was  not  given  on  the 
notes  according  to  the  agreement. 

A  verdict  and  judgment  having  been  rendered  in 
favor  of  Malchow,  the  defendants  Eiseley  &  Rink  and 
Robinson  brought  tbe  cause  here  by  petition  in  error. 

The  ninth  section  of  the  statute  of  frauds,  invoked 
by  plaintiffs  in  error  as  applicable  here,  is  as  follows: 

"  Sec.  9.  Every  contract  for  the  sale  of  any  goods, 
chattels,  or  things  in  action,  for  the  price  of  fifty  dol- 
lars or  more,  shall  be  void,  unless — 

"  First  A  note  or  memorandum  of  such  contract 
be  made  in  writing,  and  subscribed  by  the  party  to  be 
charged  thereby;  or, 

'^  Second.  Unless  the  buyer  shall  accept  and  receive 
part  of  such  goods  or  the  evidences,  or  some  ot  them, 
of  such  things  in  action ;  or — 

"  Third.  Unless  the  buyer  shall  at  the  time  pay 
some  part  of  the  purchase  money.''     Gen.  Stat.,  898. 

Marlow  ^  MungeTy  for  plaintiflfe  in  error. 

1.  If  the  contract  of  sale  between  Reynolds  (acting 
for  Malchow)  and  Bakers  falls  within  this  statute, 
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then  Malchow  acquired  no  title  or  interest  in  and  to 
the  property,  and  could  not  maintain  the  action  against 
defendants.  No  memorandum  of  the  contract  of  sale 
was  made.  Reynolds  says  he  gave  a  receipt  for  the 
money;  what  the  contents  of  the  receipt  was  we  are 
not  informed.  A  simple  receipt  does  not  answer  the 
terms  of  the  statute.  It  is  essential  that  the  names  of 
both  vendor  and  vendee  appear,  the  price  stipulated^ 
a  description  of  the  property,  and  all  the  terms  of  the 
contract.  Browne  on  Statute  of  Frauds,  Chapter  18. 
Story  on  Sales,  §§  265,  266.  Grafton  v.  Cummmgs, 
Central  Law  Jour.,  May  9, 1878.  Although  Reynolds 
agreed  to  credit  the  $850  on  the  notes  he  never  did  so, 
and  to  fulfill  the  terms  of  the  statute  the  credit  must 
have  actually  been  made.  Brabin  v.  Hydsy  82  N.  T., 
523.  There  was  no  acceptance  and  receiving  of  the 
goods,  or  any  part  thereof,  sufficient  to  take  the  case 
out  of  the  statute.  Reynolds  says  that  when  the  suit 
was  brought  against  the  Bakers  none  of  the  property 
had  been  received,  and  this  suit  against  the  Bakers  was 
brought  subsequent  to  the  levy  and  sale  by  Robinson. 
The  machine  in  question  was  standing  on  the  farm 
of  a  third  party;  in  some  cases,  perhaps,  it  would 
amount  to  a  constructive  delivery  or  change  of  pos- 
session, but  such  is  not  sufficient  to  answer  the  stat- 
ute. There  must  be  either  an  actual  deliverance  and 
acceptance  or  a  symbolical  deliverance  and  acceptance 
— some  act  of  the  party  in  addition  to  mere  words. 
Shmdler  v.  Houston^  1  Comstock,  261.  Browne  on 
Statute  of  Frauds,  §  818. 

2.  The  court  erred  in  admitting  the  question  to 
witness  Andrew  Baker,  and  his  answer  thereto.  Good- 
rich V.  Mb  Clary y  3  Ifeb.,  128. 

8.     The  verdict  of  the  jury  does  not  pass  upon  and 

dispose  of  all  the  material  issues  of  the  case.     Roiige 

V.  DawsoUy  9  Wis.,  246.     The  verdict  is  special.     The 
Id 
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jury  find  the  property  to  the  machine  to  be  in  plain- 
tiff, and  the  amount  of  plaintiff's  damages,  but  they 
do  not  find  upon  the  issue  as  to  whether  the  property 
was  converted  by  defendants.  It  may  be  true,  as  the 
jury  have  said,  that  the  property  was  plaintiff's,  that 
tjie  plaintiff  has  sustained  damages,  but  judgment 
could  not  properly  be  rendered  against  defendants 
unless  defendants  had  converted  the  property,  and 
upon  this  point  the  verdict  is  entirely  silent 

Marshall  ^  Steretty  for  defendants  in  error. 

!•  An  execution  levied  upon  partnership  property 
for  the  individual  debt  of  one  of  the  partners  must, 
to  make  it  a  good  levy,  be  made  upon  the  interest  of 
such  partner  in  the  partnership.  The  sale  must  be 
made  of  such  interest.  It  will  attach  only  to  the  inter- 
est of  such  partner  remaining  after  the  adjustment  of 
the  partnership  affairs  and  the  payment  of  partnership 
debts.  Specific  articles  of  partnership  property,  or 
moieties  thereof,  cannot  be  sold  in  such  cases.  Collyer 
on  Partnership,  §  832,  p.  574,  and  note  1. 

2.  Our  statute  of  frauds  being  a  substantial  adop- 
tion of  the  English  statute,  it  is  fair  to  conclude  that 
the  construction  of  the  English  statute  was  adopted 
with  it.  This  section  (9)  was  evidently  intended  for 
the  benefit  of  the  contracting  parties;  and  if  they  are 
willing  and  do  waive  the  statutory  objection,  none  oth- 
ers could  insist  on  it  The  right  of  objection  is  per- 
sonal to  them.  It  is  only  when,  between  the  parties  to 
the  contract,  some  right  under  the  verbal  contract  is 
sought  to  be  enforced  that  the  aid  of  the  statute  can 
be  invoked.  "  One  of  the  most  important  objects  of 
the  statute  was  to  prevent  the  introduction  of  loose 
and  indeterminate  proofs  of  what  ought  to  be  estab- 
lished by  solemn  written  contracts."    Poland  v.  QCon- 
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wyr^  1  Ifeb.,  53.     Brown  on  Frauds,  §  185.     McCoy 
V,  Williams^  1  Gilm.,  584. 

8.  The  objection  urged  against  the  verdict  we 
think  cannot  be  sustained.  First  Because  it  is  clear 
that  the  jury  found  the  property  converted  was  the 
plaintiffs,  and  they  assess  his  damages.  Second.  Be- 
cause the  verdict  was  amendable  under  Sections  144 
and  145  of  the  code.  Gen.  Stat.,  546,  Sec.  291,  p.  574. 
An  objection  to  the  form  of  a  verdict,  which  might 
have  been  remedied  by  the  court  which  tried  the 
cause  {if  it  had  been  made  at  the  time  of  its  rendition)^ 
cannot  be  taken  in  the  appellate  court.  State  Bank 
V.  Batty,  4  Scam.,  200.  Schlencker  v.  JRisly,  8  Scam., 
488.    Boach  v.  Hvliagsy  16  Peters,  821. 

Lake,  J. 

The  objection  that  the  evidence  is  insufficient  to 
•  support  the  verdict  cannot  be  sustained.  There  is 
really  no  substantial  conflict  of  testimony,  and  it 
shows  very  clearly,  we  think,  that  before  the  levy  of 
the  execution  upon  it  as  the  property  of  Levi  Baker, 
to  satisfy  his  individual  debt,  the  machine  had  been 
sold  by  him  and  his  brother  Andrew,  who  owned  it  in 
company,  to  the  defendant  in  error,  in  part  payment  of 
an  'indebtedness  which  they  had  contracted  some 
months  before  in  the  purchase  of  this  identical  mar 
chine.  This  fact,  too,  is  practically  conceded,  as  the 
testimony  of  the  witnesses  Reynolds  and  Andrew 
Baker  is  really  uncontradicted,  and  which  is  to  the 
effect  that  immediately  after  the  sale  to  the  defendant 
Malchow,  and  long  before  the  levy  was  made,  the 
plaintiffs  were  fully  informed  of  what  had  been  done, 
and  that  Malchow  was  the  owner  of  the  machine. 

As  to  the  ninth  section  of  our  statute  of  frauds, 
which  is  substantially  the  same  as  the  seventeenth  sec- 
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tion  of  the  English  statute,  we  do  not  see  that  it  can 
have  any  influence  in  the  decision  of  the  case.  Even 
conceding  that  this  section  of  the  statute  might  have 
h|^en  invoked  at  the  proper  time,  as  between  these  par- 
ties, it  was  not  done.  That  time  was  upon  the  offer 
of  ordinary  parol  testimony  to  prove  the  sale  from  the 
Bakers  to  Malchow.  But  no  objection  to  the  mode  of 
proof  being  then  made,  it  is  too  late  afterward  to  make 
it.  The  object  of  this  statute  is  not  to  avoid  sales  of 
property  satisfactory  to  the  parties  making  them, 
although  made  without  complying  with  its  formalities, 
but  it  is  merely  to  enable  parties  to  such  contracts, 
in  case  of  dispute  and  litigation,  to  insist  upon  certain 
specified  modes  of  proof  in  order  to  enforce  them. 

It  is  also  alleged  for  error  that  the  court  overruled 
the  objection  for  incompetency  to  the  thirtieth  question 
in  the  deposition  of  Andrew  Baker,  which  was  as  fol- 
lows :  ^^  At  the  time  the  machine  was  sold  by  you  and 
your  brother  to  Malchow,  was  it  not  the  understand-  • 
ing  between  you  and  your  brother  that  the  title  to  the 
machine  was  passed  to  Malchow;  and  what  you  did 
about  it  afterwards  you  so  done  for  Malchow  as  his 
agent?'*  This  question  was  certainly  very  leading, 
but  no  objection  was  made  to  it  on  that  ground.  And  it 
was  also  incompetent.  It  was  not  proper,  in  a  contro- 
versy between  these  parties,  one  of  them  a  strange!*  to 
the  contract,  for  him  to  give  either  his  brother's  or  his 
own  understanding  of  the  legal  effect  of  what  was  done 
at  the  time  of  the  alleged  sale.  As  against  the  wit- 
ness himself  it  might  have  been  proper.  And  did  we 
not  clearly  see  that  his  answer  could  not  possibly  have 
prejudiced  the  plaintiffs  in  error,  it  would  have  called 
for  a  reversal  of  the  judgment.  But  the  answer  given 
by  the  witness  was  really  no  enlargement  of  the  field 
of  proof,  for  the  fact  of  the  Bakers'  intention  to  trans- 
fer all  their  interest  in  the  machine  to  Malchow,  and 
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that  they  did  so,  had  already  been  proved  beyond  the 
reach  of  doubt,  even  by  an  abundance  of  other  compe- 
tent evidence.  In  such  cases  the  error,  being  clearly 
without  prejudice,  is  not  a  ground  for  a  new  trial. 

As  to  the  two  instructions  complained  of  we  see 
nothing  really  objectionable  in  them,  save  perhaps  that 
they  were  not  really  called  for  by  the  state  of  the 
proofs.  They  stated  the  law  correctly,  so  far  as  they 
had  any  application  to  the  facts  before  the  jury. 

But  a  single  question  remains,  and  that  concerns  the 
verdict,  which  was  in  these  words :  "  We,  the  jury  duly 
impaneled  and  sworn  to  well  and  truly  try  the  issues 
joined  between  the  parties  in  this  case,  do  find  the  prop- 
erty of  the  machine  in  question  to  be  in  the  plaintiff, 
and  do  assess  his  damages  at  one  hundred  and  nine 
dollars." 

This  verdict  is  technically  deficient  in  not  express- 
ing, either  generally  or  specifically,  .the  finding  of  the 
jury  upon  the  question  of  the  alleged  unlawful  deten- 
tion of  the  property.  Ordinarily  this  is  done  in  gene- 
ral  terms,  as  for  example :  "  We  find  the  issues  in  favor 
of  the  plaintiff."  But  although  this  omission  is  a  de- 
fect, nominally,  under  the  circumstances  of  this  case 
it  could  have  occasioned  no  harm.  The  merits  of  the 
entire  controversy  hinged  on  the  question  of  owner- 
ship, upon  which  the  jury  expressly  passed.  Ifo  ques- 
tion concerning  the  detention  of  the  property,  un- 
controlled by  that  of  ownership,  was  raised.  That  the 
defendants  below  wrongfully  detained  the  machine,  if 
Malchow  owned  it,  was  clear  and  undisputed.  There- 
fore, the  jury,  having  found  that  Malchow  was  the 
owner,  this  entitled  him  to  a  judgment  for  its  value  at 
least. 

No  material  error  having  been  pointed  out,  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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1. 


Constitutional  Iiaw:  taking  illegal  fxss.  Section  87, 
chap.  22,  Gen.  Statutes,  which  gives  to  the  party  injured  a  right 
of  action  for  the  recovery  of  Jifty  dollars  damages  against  an 
officer  taking  illegal  fees,  is  not  unconstitutional. 

S,  Practice:  issues  or  tact  tried  to  the  court:  tindino, 
HOW  coNsiDRRKD  IN  BUPRBHB  COURT.  Where  issues  of  fact 
are  tried  to  the  court  without  a  jury,  the  finding  of  the  court  ia 
entitled  to  the  same  respect  as  would  he  accorded  to  the  verdict 
of  a  jury  under  the  same  circumstances. 


8.     :     SPECIAL  FINDING.     It  was  alleged  as  error  that  the 

court  refused  *Ho  find  whether  the  facts  stated  in  the  second 
count  of  the  answer  were  true.''  Held^  That  inasmuch  as  the 
special  finding,  in  its  necessary  effect,  completely  negatived  the 
facts  alleged  in  the  answer,  it  was  equivalent  to  an  affirmative 
finding  that  they  were  untrue  and  that  there  was  no  error. 

Error  to  the  district  court  for  Merrick  county. 
Tried  below  before  Post,  J.  The  fecta  appear  in  the 
opinion. 

Abbot  ^  OaldweU  for  plaintiff  in  error. 

Under  sec.  87,  Gen.  Stat,  886,  a  penalty  of  fifty  dol- 
lars is  given  to  the  party  injured,  to  be  recovered  as 
debts  of  the  same  amount  are  recoverable  by  law,  with- 
out reference  to  the  amount  of  injury  or  overcharge, 
whether  five  cents  or  fifty  dollars,  hence  there  can  be 
not  a  doubt  it  is  a  "  penalty,"  arising  under  the  general 
laws  of  the  state.     It  is  not  intended  as  a  compensation 

Note. — The  dictum  of  Gantt,  J.,  in  A.  Sf  N.  R.  R,  Co.  v,  Baty,  6 
Neb.,  45,  wherein  the  act  then  under  consideration  was  held  uncon- 
stitutional on  the  ground  that  "the  penalty  or  fine  is  by  statute  given 
to  party  claiming  damage  "—overruled.  On  the  question  set  out  in 
the  second  point  of  the  syllabus,  see  Cheney  v.  Eber hardly  8  Neb., 
488.     Burt  v.  BtUdwm,  Id.,  487.— Rep. 
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for  the  injury,  since  the  right  of  the  party  injured  to 
recover  such  excess  as  may  have  been  demanded  or 
taken  is  nowhere  taken  away,  and  his  remedy  for  such 
injury  is  full  and  complete,  and  the  sum  of  fifty  dollars 
is  given  in  excess  of  and  in  addition  to  full  compensa- 
tion by  way  of  suit  to  recover  for  the  excess. 

K  this  is  a  penalty,  can  it  be  given  to  a  private  indi- 
vidual by  statute  without  violating  the  constitutional 
provision  above  cited?  Clearly  not  All  fines,  penal- 
ties, and  license  moneys  arising  under  the  general  laws 
of  the  state  are  there  declared  to  belong  exclusively  to 
the  school  fiind.  A.  ^  N.  B.  B.  Co,  v.  Baty,  6  Ifeb., 
87.  K  our  position  is  true,  then  it  follows  that  there 
are  not  enough  facts  in  the  petition,  the  court  should 
have  admitted  no  evidence,  the  judgment  is  contrary 
to  the  law  of  the  land,  and  should  have  been  given  for 
the  defendant,  now  plaintiff  in  error.  Under  the  third 
assignment  of  error  we  claim  that  a  payment  of  money, 
claimed  to  be  due  as  fees,  accompanied  by  a  promise 
on  the  part  of  the  person  receiving  it,  that  "  if  not  all 
right  he  will  make  it  right,"  does  not  make  the  party 
guilty  of  the  offense  until  a  demand  for  the  excess  has 
been  made  and  the  party  refuses  to  return  it.  Chenault 
r.  Walker,  15  Ala.,  N.  S.,  605.  Baker  ^  Walling  v.  Bich- 
ardson,  9  Co  wen,  77. 

Under  the  fourth  assignment  of  error  we  were  enti- 
tled to  a  finding  as  to  the  truth  of  the  matters  alleged 
in  the  second  count  of  the  answer,  provided  the  facts 
stated  therein  are  a  defense,  if  true.  The  second  count 
of  the  answerstates  substantially  that  defendant  charged 
and  received  the  sum  of  one  dollar  for  going  to  the 
residence  of  bondsmen  to  verify  their  signatures  and 
qualify  them  as  to  their  sufficiency,  at  request  of  the 
plaintiffs,  and  that  the  sum  so  charged  was  reasonable. 
Evidence  was  offered  and  received  without  objection 
to  prove  the  above  facts.     Those  facts  were  a  defense, 
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if  true.     RunnelU  v.  Fletcher j  15  Mass.,  525.   Walker  v. 
Ham,  2  N.  a,  288. 

John  Patterson^  for  defendant  in  error. 
Lakb,  J. 

This  action  was  brought  in  the  court  below  by  the 
defendants  in  error  to  recover  the  statutory  forfeiture 
for  taking  illegal  fees,  under  section  37,  chap.  22,  Gen. 
Statutes,  p.  385,  which  is  as  follows :  "  If  any  officer 
whatever,  whose  fees  are  hereinbefore  expressed  and 
limited,  shall  take  greater  fees  than  are  so  hereinbefore 
limited  and  expressed,  for  any  service  to  be  done  by 
him  in  his  office,  or  if  any  such  officer  shall  charge  or 
demand  and  take  any  of  the  fees  hereinbefore  ascer- 
tained and  limited,  when  the  business  for  which  such 
fees  are  chargeable  shall  not  be  actually  done  and  per- 
formed, such  officer  shall  forfeit  and  pay  to  the  party 
injured  fifty  dollars,  to  be  recovered  as  debts  fbr  the 
same  amount  are  recoverable  at  law."  The  court  be- 
low, on  issue  joined,  having  found  in  favor  of  tte 
plain tiifs — ^the  defendants  in  error,  the  defendant  brings 
the  case  to  this  court  by  petition  in  error  for  review. 

In  their  brief  counsel  for  the  plaintiff  in  error  say 
that  they  rely  on  five  only  of  the  errors  assigned  in  the 
petition  for  a  reversal  of  the  judgment  Three  of 
these,  the^r^^,  second^  and ^ifA,  being  in  substance  iden- 
tical, will  be  treated  together.  They  go  to  the  suffi- 
ciency of  the  facts  alleged  to  constitute  a  cause  of 
action. 

In  support  of  these  three  objections  it  is  urged  that 
this  section  of  the  statute  is  wholly  inoperative  and 
void  by  reason  of  its  being  hostile  to  section  5,  art.  Vm, 
of  the  constitution  of  this  state,  which  is  as  follows: 
"All  fines,  penalties,  and  license  moneys  arising  under 
the  general  laws  of  this  state  shall  belong  and  be  paid 
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over  to  the  counties  respectively  where  the  same  may 
be  levied  or  imposed;  and  all  fines,  penalties,  and  li- 
cense moneys  arising  under  the  rules,  by-laws,  or  or- 
dinances of  cities,  villages,  towns,  precincts,  or  other 
municipal  subdivisions  less  than  a  county,  shall  belong 
and  be  paid  over  to  the  same  respectively.  All  such 
fines,  penalties,  and  license  moneys  shall  be  appropri- 
ated exclusively  to  the  use  and  support  of  common 
schools  in  the  respective  subdivisions  where  the  same 
TnB.y  accrue." 

While  the  position  taken  by  the  counsel  in  this  be- 
half is  plausible,  and  is  enforced  by  a  former  decision 
of  this  court,  we  are  not  now  prepared  to  sustain  them 
in  it.  On  mature  reflection,  we  are  not  prepared  to 
say,  nor  do  we  think  it  was  intended  by  this  provision 
of  the  constitution  to  deprive  the  legislature  of  the 
power  to  pass  statutes  like  the  one  in  question,  whereby 
a  fixed  sum  in  the  nature  of  liquidated  damages  is 
given  to  one  who  has  suffered  injury  by  the  wrongful 
act  or  oppression  of  a  public  officer. 

It  may  be  true  that  such  statutory  allowance  is  much 
in  excess  of  the  actual  loss  sustained  or  injury  done, 
and  therefore,  to  the  extent  that  it  is  so  in  its  effect 
upon  the  offending  officer,  is  in  the  nature  of  a  pen- 
alty. But  the  power  of  the  legislature  to  fix  the  max- 
imum, or  even  the  exact  amount  recoverable  by  a  pri- 
vate person  sustaining  injury,  or  that  shall  accrue  to 
the  public  in  case  of  official  delinquency,  cannot  be 
successfully  questioned.  Indeed  it  has  been  said  by 
an  able  law  writer  in  support,  or  rather  in  commenda- 
tion, of  such  legislation,  that  "  A  uniform  measure  of 
damages  under  the  same  substantial  state  of  facts  is 
desirable,  even  though  the  rule  therefor  be  arbitrary." 
Field's  Law  of  Damages,  sec.  17. 

This  section  of  the  constitution,  as  we  understand  it, 
has  no  reference  whatever  to  those  damages,  whether 
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limited  in  the  ftmount  recoverable  or  not,  wbich  a  pri- 
vate person  may  sustain,  but  solely  to  such  as,  under 
the  law  of  the  land,  are  given  to  the  public  and  go  into 
the  public  treasury.  Its  object  doubtless  was  to  cor- 
rect what  were  considered  abuses  in  the  disposition  of 
public  moneys  realized  from  the  several  sources  therein 
mentioned,  and  to  insure  their  proper  expenditure  iu 
the  future.  Its  evident  scope  is  to  give  direction  to 
the  distribution  of  particular  funds  belonging,  under 
the  law,  to  the  public  at  large  or  to  a  particular  subdi- 
vision thereof,  and  thereby  insure  an  equitable  distri- 
bution, viz.:  to  the  particular  subdivision  of  the  public 
upon  whom  rests  the  chief  responsibility  and  expense 
of  enforcing  the  criminal  laws  and  police  regulations 
•of  the  people.  We  are  aware  that  this  view  of  this 
provision  conflicts  with  an  expression  in  the  opinion 
of  this  court  in  Atchison  ^  Neb.  R,  R.  Co.  v.  Baty^  6 
Neb.,  37.  To  the  extent,  however,  that  it  does,  the  law 
of  that  case  should  be  modified.     ' 

The  third  point  urged  is,  that  "  The  finding  of  the 
court  is  contrary  to  the  law  and  the  evidence."  As  to 
the  finding  being  against  the  law,  that  is  disposed  of 
by  what  we  have  already  said.  Is  it  contrary  to  the 
evidence?  It  is  claimed  that,  inasmuch  as  there  was 
evidence  to  the  effect  that  at  the  time  of  exacting  the 
illegal  fee  the  officer  remarked  that  "  if  it  is  not  all 
right  I  will  make  it  right/'  he  could  not  have  been 
guilty  of  the  extortion.  All  that  can  be  properly 
claimed  for  this  testimony  is  that  it  was  some  evidence 
of  good  faith  on  the  part  of  the  officer  in  fixing  the 
amount  of  compensation  demanded.  For  this  purpose 
it  was  doubtless  received  and  duly  considered  by  the 
court  below.  But  it  was  by  no  means  conclusive  upon 
that  question.  It  must  be  borne  in  mind  that  there 
was  much  other  testimony  bearing  on  the  same  point, 
to  which  that  court  was  required  to  give  due  effect 
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It  appears  that  there  was  a  serious  controversy  at  the 
time  as  to  the  charge,  and  an  earnest  protest  by  one  of 
the  defendants  in  error  against  paying  the  sum  de- 
manded, so  that  the,  attention  of  the  officer  was 
specially  directed  to  the  matter  of  his  legitimate  fees, 
which  were  not  at  all  difficult  of  ascertainment  under 
the  statutory  itemization.  It  would  seem,  therefore, 
if  he  had  been  earnestly  disposed  to  keep  within  the 
law,  that  he  could  not,  as  he  did,  have  fixed  upon  double 
the  amount  that  he  was  really  entitled  to  receive. 

The  issues  in  this  case  were  tried  to  the  court  with- 
out a  jury,  and  there  is  some  conflict  of  evidence.  In 
such  case  the  finding  of  the  court  upon  the  facts  is  en- 
titled to  the  same  respect  as  would  be  accorded  to  the 
verdict  of  a  jury  under  the  same  circumstances.  Al- 
though it  may  even  be  possible,  nay  probable,  that  this 
court,  upon  the  same  evidence,  would  have  found  dif- 
ferently, this  is  not  a  reason  for  reversing  the  judgment 
of  that  court.  This  is  not  the  trial  court,  and  upon 
this  question  we  cannot  weigh  the  evidence  as  between 
the  parties,  but  only  declare  whether  there  be  evidence 
by  which  the  finding  of  the  court  below  can  be  sus- 
tained. We  think  the  finding  is  amply  supported  by 
the  evidence. 

The  only  remaining  objection  is, that  "The  court 
erred  in  refusing  to  find  whether  the  facts  stated  in  the 
second  count  of  defendant's  answer  were  true."  This 
"count"  of  the  answer  alleged  "that  at  the  time  he 
delivered  said  transcript  and  bond  mentioned  in  said 
plaintiffs'  petition  to  said  plaintiffs,  the  said  plaintiffs 
paid  to  this  defendant  the  sum  of  one  dollar  and  sixty 
cents;  but  said  defendant  alleges  that  said  sum  was  not 
demanded  as  legal  fees  for  said  papers,  but  included 
pay  for  his  trouble  in  going  a  distance  of  nearly  seven 
miles  to  ascertain  if  the  sureties  on  said  bond  were  re- 
sponsible for  the  amount  named  therein,  and  if  the 
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Bignatures  thereto  were  the  signatures  of  the  persons 
purporting  to  have  signed  the  same.  And  that  said 
defendant  did  so  go  and  see  said  bondsmen  at  the 
special  instance  and  request  of  said  plaintiffs." 

There  is  no  force  whatever  in  this  objection.  The 
special  finding  of  the  court  covered  the  whole  ground 
of  the  case,  and  in  effect  completely  negatived  the  facts 
therein  alleged  in  defense  of  the  charge  made.  The 
finding  in  part  is:  ^*  that  said  defendant  made  out  and 
delivered  to  said  plaintiffs  a  transcript  of  a  certain  case 
lately  tried  before  said  defendant  as  a  justice  of  the 
peace,  and  took,  filed,  and  approved  a  bond  for  such 
appeal.  And  the  court  do  further  find  that  said  tran- 
script contained  two  hundred  and  fifty-five  words. 
That  defendant  demanded  and  received  from  said 
plaintiffs  for  such  service  the  sum  of  one  dollar  and 
sixty  cents;  that  he  was  entitled  by  law  to  charge 
therefor  and  for  such  service  the  sum  of  eighty  cents 
and  no  more."  Thus  the  services,  for  which  the  court 
finds  the  one  dollar  and  sixty  cents  were  paid,  are  par- 
ticularized; there  is  nothing  left  to  conjecture;  it  was 
for  the  bond  and  transcript  that  the  charge  was  made, 
and  the  money  paid.  The  finding  negatives  the  an- 
swer just  as  effectively  as  if  it  had  been  quoted  into  it, 
and  followed  by  the  formal  declaration,  "  this  is  untrue." 

Finding  no  error  in  the  matters  pointed  out,  the 
judgment  is  afiSlrmed. 

JUDQMBKT  AFFIRMEI). 
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JossPH  Bbown,  plaintiff  in  er&or,  v.  Thb  Statb  of 

I^EBBASKAy  DEFENDANT  IN  EBBOB. 

Intoxicating  Liquors:  bbuooist  httst  obtain  licicnbs  to 
sxLL  AT  BBTAiL.  The  general  law  relating  to  the  licensing 
the  sale  of  intoxicating  liquors  at  retail  is  general  and  applies  to 
all  persons.  No  exception  is  made  in  favor  of  those  engaged 
in  the  sale  of  drugs  and  medicines,  they  being^withln  its  oper- 
ation. 

Errob  to  the  district  court  for  York  county. 

It  was  an  indictment  charging  Joseph  Brown  with 
having  sold  to  one  Cyrus  Langworthy  one  pint  of 
whiskey,  without  first  having  obtained  a  license  there- 
for from  the  proper  authorities. 

On  the  trial  before  Post,  J.,  it  was  claimed  by  the 
defendant  that  at  or  about  the  time  of  the  selling,  the 
purchaser  stated  that  he  wanted  the  whiskey  for  medi- 
cal purposes,  and  not  as  a  beverage. 

This  the  court  held  was  no  defense,  and  the  case  is 
brought  to  this  court  to  reverse  said  findings  and  rul- 
ings of  the  court 

Scott  ^  Gifferij  for  plaintiflT  in  error. 

Although  the  statutes  make  no  exception  where  it 
is  sold  for  medicinal,  mechanical,  or  sacramental  pur- 
poses, the  court  should  make  the  exception  in  the 
proper  cases.  Donnell  v.  The  StatCy  2  Ind.,  658.  State 
V.  Larrimorey  19  Missouri,  391.  The  object  of  the  law 
regulating  the  sale  of  spirituous  liquors  is  to  restrain 
their  use  within  proper  bounds  when  used  as  a  bever- 
age. Even  under  our  statute,  which  makes  the  selling 
without  license  a  misdemeanor,  the  statute  makes  a 
distinction  between  sales  as  a  beverage  and  where  it  is 
sold  for  medicinal,  sacramental,  or  mechanical  pur- 
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poseB,  thus  clearly  recognizing  the  distinction  which 
we  desire  to  impress  upon  the  court;  for  a  suit  is  per- 
mitted to  be  entertained  for  the  recovery  of  liquor  bills 
where  it  is  sold  for  medicinal,  sacramental,  or  mechan- 
ical purposes,  while  it  is  prohibited  in  all  other  in- 
stances. Gen.  Stat.,  854,  Sec.  580.  At  common  law 
the  sale  of  liquor  is  not  unlawful ;  nor  is  the  seller  lia- 
ble for  the  improper  use  of  the  article  sold;  at  all 
events,  not  unless  he  sell  it  with  a  knowledge  that  it  is 
purchased  with  intent  to  be  applied  to  such  improper 
use.  Stnibble  v.  Nodwift^  11  Ind.,  64.  Now,  as  the 
license  fee  is  only  required  in  the  exercise  of  the  police 
power  of  the  state,  it  seems  to  us  that  only  where  the 
whiskey  is  to  be  used  in  the  manner  which  would 
occasion  the  trouble  intended  to  be  guarded  against  by 
the  state  in  the  exercise  of  that  power  can  the  law  be 
violated  by  the  sale  of  the  whiskey;  certainly,  where  it 
is  to  be  used  for  a  laudable  and  necessary  purpose,  the 
state  should  not  exercise  its  police  power  by  requiring 
a  license  from  one  who  sells  wholly  for  that  purpose; 
nor  punish  him  if  he  sell  without  license  when  it  is 
made  satisfactorily  to  appear  that  it  was  sold  to  be  ap- 
plied to  a  legitimate  purpose. 

G  J.  Dilworth^  Attorney  General,  for  the  State,  cited 
State  V.  DonmeTy  21  Wis.,  227.  State  v.  Gummer^  22  Id., 
444.    Hoocker  v.  People^  9  Central  Law  Journal,  !• 

Laeb,  J. 

The  question  brought  here  by  this  record  for  decis- 
ion is,  whether  a  druggist  is  within  the  operation  of 
our  general  license  law;  in  other  words,  whether  a  per- 
son engaged  in  the  business  of  selling  drugs  and  med- 
icines is  at  liberty  to  retail  intoxicating  liquors  without 
first  procuring  the  ordinary  license  to  do  so  ? 

The  statute  by  which  we  must  be  governed  in  the 
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deciBion  of  this  question  after  providing  for  licensing 
the  vending  of  such  liquors  at  retail,  and  how  and  from 
whom  the  license  may  be  obtained,  further  provides  as 
follows:  "Any  person  who  shall  vend,  or  retail,  or,  for 
the  purpose  of  avoiding  the  provisions  of  this  chapter, 
give  away,  upon  any  pretext,  malt,  spirituous,  or  vi- 
nous liquors,  or  any  intoxicating  drink,  without  having 
first  complied  with  the  provisions  of  this  chapter  and 
obtained  a  license  as  herein  set  forth,  shall  for  each 
oflense  be  deemed  guilty  of  a  misdemeanor,"  etc.  Gen, 
Stat.,  854. 

This  language  is  general,  and  comprehends  all  per- 
sons whomsoever,  no  matter  what  their  particular  call- 
ing or  business  may  happen  to  be.  None  are  exempted 
from  its  operation.  It  applies  to  him  who  deals  in 
drugs  just  as  clearly  as  it  does  to  the  keeper  of  a  board- 
ing house,  a  saloon,  a  restaurant,  or  a  hotel.  The 
legislature  not  having  signified  their  intention  to  make 
an  exception  in  favor  of  the  defendant's  business,  the 
courts  certainly  cannot  do  so. 

The  ruling  of  the  district  court  having  been  in  con- 
formity with  these  views,  its  judgment  must  be  afiirmed. 

JUBQMBNT  APFIBMBB. 


Hbnbt  Atkins,  plaintiff  in  error,  v.  Rbbboca  Atkins, 

defendant  in  error. 

1.  Divorce:    pbagticx.    The  affidavit  for  service  by  publication 

in  a  divorce  case  is  jurisdictional,  and  uirless  it  conform  sub- 
stantially to  the  statutory  requirements  the  court  will  not  acquire 
jurisdiction. 

2.  :  :  JTiRiSDiCTiON.  When  it  appears  that  the  de- 
fendant cannot  be  served  with  process  in  the  state,  the  records 
in  the  absence  of  an  appearance  must  show  how  jurisdiction  was 
acquired. 
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Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J.  The  opinion  states  the 
case. 


i. 


Marquett  ^  Courinayj  for  plaintiff  in  error. 

The  motion  to  open  up  the  judgment  and  decree 
under  section  82  of  the  code  of  civil   procedure,  is 
overruled  by  the  court;   and  the  last  motion  filed  is 
sustained,  the  court  holding  that  the  afiidavit  for  pub- 
lication of  the  summons  was  defective,  and  that  the 
court  thereby  had  acquired  no  jurisdiction  of  the  de- 
fendant.     This  amounts  to  an  indirect  or  collateral 
attack  on  the  judgment  and  decree  originally  rendered. 
This  cannot  be  allowed  by  motion,  for  it  gives  the 
plaintiff  no  "  day  in  court,"  no  opportunity  to  be  heard 
with  evidence,  and  to   cross-examine  witnesses,  etc. 
Such  an  attack  must  be  by  original   bill  in  equity. 
Clark  V.  Hotailmg^  1  Neb.,  486.    Dorente  v.  Sullivan^  7 
Cal,  279.     The  Bank  v.  Labitut,  1  Woods,  11.     Fries  v. 
FrieSy  1  McArthur,  291.     Qaypool  v.  Houston^  12  Kan- 
sas, 324.    If  the  court  had  no  jurisdiction  the  whole 
proceedings  were  void,  and  court  had  no  power  to  rule 
the  parties  to  plead  or  do  anything  beyond  annulling 
the  decree,  and  that  not  on  motion,  but  onlyln  a  proper 
case  in  equity.     Lickens  v.  McOormick^  89  Wis.,  818. 
Darrah  v.  Watson j  86  Iowa,  116.     The  most  that  can 
be  said  is  that  there  was  irregularity  in  the  mode  of 
service ;  but  no  advantage  could  be  taken  of  that  fact 
except  by  appeal  or  error.     Forbes  v.  Hyde^  81  Cal., 
842.      Lessee  of  Fowler  v.  Whiteman^  2  Ohio  St,  270. 
Wright  v.  Marshy  2  Q.  Green  (Iowa),  94.  Stevenson  v. 
Bonesteel,  30  Iowa,  286.     Shawhan  v.  Loffer^  24  Iowa, 
218.      Myers  v.  Davis,  47  Iowa,  825,  and   authorities 
there  cited.     Moomey  v.  Maas,  22  Iowa,  808.     BaUinger 
V.  TarbeU,  16  Iowa,  492.      Whitewell  v.  Barbier,  7  Cal., 
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64.  Beech  v.  Abbott,  6  Vt.,  586.  Matter  v.  Clark,  3 
Denio,  167.  The  record  shows  that  the  matter  of 
jurisdiction  was  considered  and  determined  by  the 
court,  and  a  solemn  decree  of  the  court  entered  upon 
the  record  finding  the  tact  of  jurisdiction  and  of  legal 
service  of  the  summons  by  a  proper  publication  accord- 
ing  to  law.  This  forever  settles  the  question  of  ser- 
vice, excepting  on  review  by  appeal  or  error.  Free- 
man on  Judgments,  Sees.  130  to  135  inclusive. 

J.  R.  Webster  and  J.  H.  Foxworthy,  for  defendant  in 
error. 

A  court  of  equity,  in  case  of  a  divorce  obtained  by 
publication  and  without  actual  notice,  may,  and  should 
upon  motion,  annul  its  decree  and  admit  defense. 
Adams  v.  AdamSy  51  N.  H.,'338.  Crouch  v.  Crouch,  80 
Wis.,  667.  Bromi  v.  Brawn,  58  K  T.,  609.  Young  v. 
Young,  17  Minn.,  181.  Allen  v.  MacleUan,  12  Penn.  St., 
329.  In  cases  of  constructive  service,  if  the  statutory 
mode  of  vesting  jurisdiction  is  not  pursued,  the  judg- 
ment,  though  pronounced  and  entered  of  record,  is  a 
nullity,  and  want  of  jurisdiction  may  be  availed  of  at 
any  time  before  or  after  judgment  however  questioned 
in  a  direct  or  collateral  proceeding.  Wade  on  Notice, 
Section  1871.  Knox  v.  MiUer,  18  Wis.,  397.  Webster 
V.  Heed,  11  How.,  437.  Bape  v.  Heaton,  9  Wis.,  328. 
Norihrup  v.  Shepherd,  23  Wis.,  513.  Senichka  v.  Lowe, 
74  HI.,  274.  Falkner  v.  Guild,  10  Wis.,  563.  Pollard 
V.  Wagener,  13  Wis.,  569.  Jurgulewiz  v.  J.,  24  La.  Am., 
77.  Borden  v.  Fitch,  15  Johns.,  141.  Towsley  v.  Mc- 
Donald, 32  Barb.,  604.     ROey  v.  Nichols,  1  Hcisk,  16. 

In  notice  by  publication  the  affidavit  for  publication 

of  service  is  jurisdictional,  and  before  jurisdiction  can 

be  acquired  such  affidavit  must  be  filed  as  brings  the 

cause  within  the  statutory  requirements  for  this  form 
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of  constructive  service.  The  affidavit  is  the  founda- 
tion of  the  jurisdiction  and  the  means  by  which  the 
court  by  this  kind  of  service  obtains  jurisdiction.  The 
affidavit  must  state  the  probatory  facts  oi  residence  and 
of  subject  matter  of  the  suit,  not  mere  conclusions,  or 
jurisdiction  is  not  obtained.  Wade  on  Notice,  §§  1033, 
1035, 1042-3, 1371, 1379.  Claypool  v.  Houston,  12  Kan., 
324.  The  suit  against  an  absent  party  is  essentially 
exparte,  and  at  the  least  the  plaintiff  should  strictly 
comply  with  the  rules  of  procedure  before  judgmeirt. 
McMinn  v.  Whelariy  27  Cal.,  300.  Edmington  v.  Alk- 
brook,  21  Tex.,  186.  And  if  it  appear  by  record  (as  in 
this  case)  that  the  court  had  never  jurisdiction  over 
the  person  of  defendant  to  dissolve  her  status  of  mar- 
riage, the  judgment  will  be  pronounced  a  nullity, 
whether  it  comes  directly  or  collaterally  in  question. 
Coit  V.  Hdverij  30  Conn.,  190.  Penobs.  JR.  JR.  Co.  v. 
WeekSy  62  Me.,  456.  Sess  v.  CoU,  23  N.  J.  L.,  116. 
Mills  V.  DicksoUy  6  Rich.  (S.  C),  487.  If  the  necessary 
notice  has  not  been  given  or  process  has  not  been 
served,  the  court  has  no  authority  to  act,  and  all  its 
proceedings  are  absolutely  void.  Goudy  v.  HaUy  30 
m.,  109.  Wort  V.  Firdey,  8  Blackf.,  335.  Downs  v. 
Fuller,  2  Mete.  (Mass.),  185.  Ouihwite  v.  Porter^  13 
Mich.,  538. 

Maxwell,  Ch.  J. 

On  the  8th  day  of  August,  1873,  the  plaintiff  filed  a 
petition  for  a  divorce  from  the  defendant  in  the  district 
court  of  Lancaster  county,  and  on  the  same  day  filed 
the  following  affidavit  to  obtain  service  by  publication : 

"  State  of  Nebraska,  1 
Lancaster  County,     /  ^' 

"  Henry  Atkins,  being  first  duly  sworn,  on  oath  says : 

That  he  is  the  plaintiff  in  the  above  entitled  action ; 
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that  service  of  summons  cannot  be  made  within  this 
state  on  the  defendant,  Rebecca  Atkins,  on  whom  ser- 
vice by  publication  is  desired,  and  that  this  cause  is 
one  mentioned  in  section  No.  77  of  title  V  of  the  Re- 
vised Statutes  of  Nebraska  as  amended. 

"  Henry  Atkins. 
"  Subscribed  in  my  presence  and  sworn  to  before  me 
this  8th  day  of  August,  1873. 

"  C.  J.  Grbenb, 

"Justice  of  the  Peace." 

Upon  filing  the  affidavit  the  plaintiff  caused  the  fol- 
lowing notice  to  be  published : 

^^Legal  Notice. 
"In  the  district  court,' 2d  judicial  district,  held  in 
and  for  Lancaster  county,  Nebraska: 
"Henry  Atkins,  Plff. 

V. 

Rebecca  Atkins,  Deft. 

"To  Rebecca  Atkins,  defendant:  You  will  please 
take  notice  that  on  the  8th  day  of  August,  a.d.  1873, 
the  said  Henry  Atkins,  plaintiff,  filed  in  the  district 
court  of  the  2d  judicial  district,  held  in  and  for  Lan- 
caster county,  Nebraska,  his  petition,  charging  that  you 
have  been  willfully  absent  from  him  for  more  than  two 
years  last  past,  and  praying  that  the  bonds  of  matri- 
mony now  existing  between  you  and  him  may  be  dis- 
solved, and  that  the  care  and  custody  of  your  child, 
Martha  Irene,  may  be  awarded  to  him,  and  for  such 
other  and  further  relief  as  in  equity  and  good  conscience 
he  may  be  entitled  to.  You  are  further  notified  that 
unless  you  appear  and  answer  his  said  petition  on  or 
before  the  third  Monday  after  August  29,  his  said  pe- 
tition will  be  taken  as  true,  and  the  relief  prayed  for 

granted. 

"  Henry  Atkins,"  etc. 

The  first  publication  of  the  notice  was  on  the  16th 
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of  August,  1873.  On  the  6th  day  of  November,  1878, 
the  following  decree  was  entered  in  the  district  court. 
Thereupon  this  cause  came  on  for  hearing  upon 
the  petition  and  testimony,  and  was  argued  by  coun- 
sel. On  consideration  whereof  the  court  does  find 
that  due  notice  of  the  filing  and  pendency  of  this  peti- 
tion was  given  to  the  said  defendant  according  to  law. 
And  the  court  doth  Airther  find  that  the  said  defend- 
ant has  been  willfully  absent  from  the  said  petitioner 
more  than  three  years  last  past  prior  to  the  filing  of 
said  petition.  It  is  therefore  adjudged  and  decreed 
that  the  marriage  relation  heretofore  existing  between 
the  said  parties  be  and  the  same  is  hereby  set  aside  and 
wholly  annulled,  and  the  said  parties  wholly  released 
from  the  obligation  of  the  same;  and  it  is  further  or- 
dered that  the  custody,  nurture,  education,  and  care  of 
the  child,  Martha  Irene,  born  to  said  parties  during 
said  marriage,  be  and  the  same  is  hereby  given  to  the 
said  petitioner,  and  the  said  defendant  is  forever  en- 
joined from  interfering  with  or  disturbing  said  peti- 
tioner in  the  custody,"  etc. 

On  the  29th  of  May,  1878,  the  defendant  filed  the 
following  motion  in  said  court: 

"  Henry  Atkins    ^ 

V.  >  Motion. 

Rebecca  Atkins.   J 

ft 

"And  now  comes  the  defendant  and  moves  the  court 
to  vacate,  open,  and  set  aside  the  judgment  herein  ren- 
dered on  the  6th  day  of  November,  a.d.  1873,  upon 
the  ground  that  judgment  was  rendered  without  other 
service  than  by  publication  in  a  newspaper,  and  during 
the  pendency  of  the  action  defendant  had  no  actual 
notice  in  time  to  appear  and  defend,  and  applicant  now 
files  her  answer  and  affidavit  herein  as  by  law  re- 
quired." 

The  defendant  at  the  time  of  filing  the  above  motion 
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also  filed  an  answer  to  the  plaintiff's  petition,  and  an 
affidavit  duly  verifying  the  same. 

On  the  2d  day  of  June,  1878,  the  defendant  filed  a 
supplemental  motion,  alleging  that  the  service  by  pub- 
lication was  not  sufficient  to  give  the  court  jurisdiction, 
because 

Firstj  The  affidavit  for  publication  does  not  show 
any  fact  but  conclusions  of  law  only;  because  it  does 
not  set  forth  that  the  defendant  is  a  non-resident  of  the 
state  of  Nebraska,  or  had  departed  therefrom,  etc. 

Second^  Because  the  cause  of  action  set  forth  in  the 
affidavit  is  not  one  provided  for  by  §  77  of  the  code. 

Thirdy  The  notice  did  not  notify  the  defendant  when 
to  appear  and  answer. 

Fourthy  Because  the  defendant  could  not  have  been 
required  to  answer  before  the  29th  day  of  September, 
1878. 

Fifth,  Because  the  notice  does  not  notify  the  defend- 
aint  that  plaintiff's  residence  is  in  Lancaster  county. 

On  the  21st  day  of  June,  1878,  the  court  rendered 
the  following  judgment  ; 

"  This  matter  coming  on  to  be  determined  upon  the 
motion  heretofore  first  filed,  to  open  the  judgment 
herein  appearing  to  have  been  rendered  and  entered 
of  record  because  that  service  was  had  by  publication 
within  five  years  next  prior  to  the  filing  of  said  motion, 
and  that  defendant  had  no  notice  of  this  proceeding 
prior  to  the  rendition  of  the  decree  herein;  and  also  to 
be  determined  upon  the  motion  of  the  defendant  as 
amended  and  enlarged  as  subsequently  filed;  and  the 
court  finds  the  facts  to  be  that  the  defendant  had  no 
notice  or  actual  knowledge  of  the  pending  of  this  suit 
in  time  to  appear  and  defend  thereto,  or  yet  prior  to 
the  6th  day  of  November,  a.d.  1873,  the  date  of  decree, 
but  the  court  further  finds  as  a  conclusion  of  law,  that 
section  82  of  the  code  of  civil  procedure  does  not  apply 
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to  proceedings  of  divorce,  and  that  the  court  has  no 
jurisdiction  to  open  or  annul  the  decree  upon  that 
ground.  *  *  The  court  finds  upon  the  record  that 
there  has  never  been  jurisdiction  acquired  by  the  court 
of  the  subject  matter,  or  the  person  or  marriage  status 
of  the  defendant,  to  render  such  decree,  because  of  the 
defect  of  an  affidavit  for  service  by  publication  as  well 
as  the  insufficient  publication  notice,  and  publication 
of  the  notice,  and  that  no  decree  or  judgment  in  any 
way  concluding  or  affecting  the  rights  of  the  defendant 
has  been  made  with  any  jurisdiction  so  to  do.  And 
that  the  decree  herein  entered  of  record  ought  not  to 
be  or  remain  of  record  or  held  to  be  valid.  And  there- 
upon the  motion  of  the  defendant  as  amended  and  last 
filed  is  sustained,  and  the  decree  and  judgment  herein 
recorded  and  entered  the  8th  day  of  November,  a.d. 
1873,  is  annulled,  set  aside,  and  ordered  to  be  cancelled 
and  held  for  nought." 

The  plaintiff  brings  the  cause  into  this  court  by 
petition  in  error,  the  defendant  filing  a  cross  petition 
in  error. 

The  first  question  presented .  is  the  jurisdiction  of 
the  court  rendering  the  decree  of  divorce. 

Section  10  of  the  chapter  on  (Jivorce  and  alimony 
(Gen.  Stat.,  346)  provides  that  "  a  petition  for  divorce, 
alimony,  and  maintenance  may  be  exhibited  by  a  wife 
in  her  own  name  as  well  as  a  husband;  and  in  all 
cases  the  respondent  may  answer  such  petition  without 
oath ;  and  in  all  cases  of  divorce,  alimony,  and  main- 
tenance, when  personal  service  cannot  be  had,  service 
by  publication  may  be  made  as  provided  by  law  in 
other  civil  cases  under  the  code  of  civil  procedure." 

Section  77  of  the  code  provides  in  what  cases  ser- 
vice by  publication  may  be  made.  Section  78  provides 
that  "before  service  can  be  made  by  publication,  an 
affidavit  must  be  filed  that  service  of  a  summons  can- 
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not  be  made  within  this  state. on  the  defendant  op 
defendants  to  be  served  by  publication,  and  that  the 
ease  is  one  of  those  mentioned  in  the  preceding  sec- 
tion." Section  79  provides  that  publication  must  be 
made  for  four  consecutive  weeks.  *  *  It  must  con- 
tain a  summary  statement  of  the  object  and  prayer  of 
the  petition,  mention  the  court  wherein  it  is  filed,  and 
notify  the  person  or  persons  thus  to  be  served  when 
they  are  required  to  answer. 

Section  80  provides  that  service  shall  be  complete 
when  it  shall  have  been  made  in  the  manner  and  for 
the  time  prescribed  in  the  preceding  action.  (Gen. 
Stat.,  635,  536.) 

The  cases  referred  to  in  Section  77  of  the  code, 
where  service  may  be  made  by  publication,  relate 
solely  to  property. 

In  Shields  v.  Miller y  9  Kan.,  890,  the  affidavit  for  pub- 
lication was  as  follows:  "Andrew  Ellison,  attorney  for 
plaintiff  in  the  above  entitled  case,  being  first  duly 
sworn,  deposeth  and  saith:  that  on  the  said  18th  of 
July,  1862,  the  said  Benjamin  L.  Riggins  filed  a  peti- 
tion against  said  Charles  P.  Bullock  and  Rowena 
Bullock,  defendants,  praying  that  certain  lands  situate 
in  said  county  may  be  decreed  to  be  sold  to  satisfy  a 
mortgage  given  by  the  said  Charles  P.  Bullock  and 
Rowena  Bullock  to  said  Riggins,  to  secure  the  pay- 
ment of  a  certain  sum  of  money  in  said  note  and 
mortgage  mentioned;  and  the  said  Andrew  Ellison,  as 
attorney  and  agent  for  said  Riggins,  further  saith  that 
said  Charles  P.  Bullock  and  Rowena  Bullock  have 
removed  from  the  state  of  Kansas,  and  now  live  in  the 
state  of  Missouri,  as  said  Andrew  Ellison  verily  be- 
lieves, and  are  non-residents  of  the  state  of  Kansas, 
and  that  the  service  of  summons  on  the  said  Charles 

P.  Bullock  and  Rowena  Bullock  within  the 

state  of  Kansas,"  etc.     The  court  held  that  "  the  affi- 
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davit  is  the  foundation  upon  which  jurisdiction  is 
obtained."  And  that  the  defect  in  the  affidavit  was 
fatal  to  the  proceedings  in  foreclosure,  and  that  the 
judgment  could  be  attacked  collaterally. 

In  Slocum  v.  Slocum,  17  Wis.,  150,  it  was  held  that 
an  affidavit  for  the  service  of  summons  by  publication 
against  a  sole  defendant,  which  states  "  that  the  action 
is  for  an  accounting  between  the  parties,  and  to 
remove  a  cloud  upon  the  plaintiffs  title  to  real  estate, 
which  the  defendant  claims  to  hold  under  a  marshal's 
sale  upon  execution,  while  the  plaintiff  claims  that  the 
execution  was  fully  paid  before  the  sale,  does  not  show 
that  a  cause  of  action  exists  against  the  defendant,"  and 
was  not  sufficient  to  authorize  service  by  publication. 

In  Forbes  v.  Hj/de,  31  Cal.,  342,  it  was  held  that  the 
existence  of  a  cause  of  action  against  the  defendant  is 
a  jurisdictional  fact,  which  must  be  made  to  appear 
before  an  order  of  publication  of  summons  can  be 
made,  and  if  it  does  not  appear  by  the  affidavit,  the 
order  is  void.  In  that  case  proceedings  in  foreclosure 
were  instituted  against  one  Harris  and  others.  Harris 
being  a  non-resident  of  the  state,  an  affidavit  was 
filed  by  the  attorneys  for  the  plaintiff,  tending  to  show 
that  Harris  was  a  non-resident  of  the  state.  About 
four  months  after  filing  the  affidavit  an  order  of  pub- 
lication was  had  upon  that  affidavit,  and  a  decree  and 
sale  of  the  mortgaged  premises.  In  an  action  of 
ejectment  to  recover  possession  of  the  premises  under 
the  foreclosure  it  was  held  that  the  decree  of  foreclo- 
sure was  void. 

The  rule  may  be  stated  thus:  If  there  is  a  total 
want  of  evidence  upon  a  vital  point  in  the  affidavit, 
the  court  acquires  no  jurisdiction  by  publication  of  the 
summons;  but  where  there  is  not  an  entire  omission 
to  state  some  material  fact,  but  it  is  insufficiently  set 
forth,  the  proceedings  are  merely  voidable. 
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It  is  strenuously  urged  by  the  plaintiff  that  as  the 
record  of  the  judgment  recites  due  notice  of  the  filing 
and  pendeji^jy  of  the  petition  according  to  law,  that 
that  finding  is  conclusive,  and  cannot  be  inquired  into 
in  this  [proceeding;,  that  the  record  imports  absolute 
verity,  and  cannot  be  impeached. 

In  Starbruck  v.  Murray,  6  Wend.,  148,  Marcy,  J., 
says:  "It  (the  record)  imports  perfect  verity,  it  is 
said,  and  the  parties  to  it  cannot  be  heard  to  impeach 
it.  It  appears  to  me  that  this  proposition  assumes  the 
very  fact  to  be  established,  which  is  the  only  question 
in  issue.  For  what  purpose  does  the  defendant  ques- 
tion the  jurisdiction  of  the  court?  Solely  to  show  that 
its  proceedings  and  judgments  are  void,  and  therefore 
the  supposed  record  is  not  in  'truth  a  record.  K  the 
defendant  had  not  proper  notice  of  and  did  not  appear 
in  the  original  action,  all  the  state  courts,  with  one 
exception,  agree  in  opinion  that  the  paper  introduced 
as  to  him  is  no  record ;  but  if  he  cannot  show,  even 
against  the  pretended  record,  that  fact,  on  the  alleged 
ground  of  the  uncontrollable  verity  of  the  record,  he 
is  deprived  of  his  defense  by  a  process  of  reasoning 
that  is  to  my  mind  little  better  than  sophistry.  The 
plaintiffs  in  effect  declare  to  the  defendant :  the  paper 
declared  on  is  a  record  because  it  says  you  appeared, 
and  you  appeared  because  the  paper  is  a  record. 
This  is  reasoning  in  a  circle.  The  appearance  makes 
the  recprd  uncontrollable  verity,  and  the  record  makes 
the  appearance  an  unimpeachable  fact.  The  fact 
which  the  defendants  put  in  issue  (and  the  whole  cur- 
rent of  state  court  authority  shows  it  to  be  a  proper 
issue)  is  the  validity  of  the  record.  *  *  Unless  a 
court  has  jurisdiction  it  can  never  make  a  record 
which  imports  uncontrollable  verity  to  the  party  over 
whom  it  has  usurped  jurisdiction,  and  he  ought  not, 
therefore,  to  be  estopped  by  any  allegation  in  that  rec- 
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ord  from  proving  the  truth  of  any  plea  alleging  a 
want  of  jurisdiction."  This  language  was  cited  and  ap- 
proved by  the  supreme  court  of  the  United  States  in 
Harris  v.  Hardemcin,  14  How.,  336.  But  whatever  the 
rule  may  be  as  to  judgments,  where  the  mode  of  ser- 
vice is  not  set  out  in  the  record,  it  has  no  application  to 
cases  of  constructive  service.  In  such  cases  all  the  ma- 
terial requirements  of  the  statute  must  appear  on  the 
face  of  the  record  to  render  the  judgment  valid.  Hal- 
let  V.  RighterSy  18  How.  Pr.,  43.  Boyland  v.  Boylarul^  18 
HI.,  552.  Bromfield  v.  Dyer^  7  Bush,  505.  The  reason 
is  that  the  process  of  the  court  cannot  lawfully  extend 
beyond  the  limits  of  the  state  into  another  jurisdiction; 
therefore,  unless  the  record  shows  an  appearance  of  the 
defendant  it  must  show  hjow  the  jurisdiction  was  ac- 
quired. 

An  action  for  a  divorce  is  in  it^  nature  a  proceeding 
m  rem,  2  Bishop  on  Marriage  and  Divorce,  sections 
165, 199  6,  199  c,  755.  2  Smith's  Lead.  Cas.  (6th  Ed.), 
689.  Freeman  on  Judgments,  §  684.  The  action  can 
only  be  maintained  by  a  party  who  has  resided  in  this 
state  at  least  six  months,  unless  the  marriage  was  sol- 
emnized in  this  state,  and  the  applicant  shall  have  con- 
tinued to  reside  therein  from  the  time  of  the  marriage 
until  the  time  of  filing  the  complaint.  The  court,  in 
acting  in  the  premises,  merely  determines  the  statns  of 
the  parties  to  the  suit.  And  it  is  this  power  that  author- 
izes the  court  in  a  proper  case  upon  constructive  service, 
to  render  a  decree  against  a  non-resident  who  may  not 
have  the  slightest  knowledge  of  the  residence  of  the 
plaintiff.  How  important,  then,  that  the  statute  be 
substantially  complied  with !  It  is  urged  that  the  de- 
fendant has  entered  an  appearance  in  the  action  by 
filing  an  answer.  While  this  is  true,  it  does  not  breathe 
life  into  the  decree,  and  can  only  afffect  subsequent  pro- 
ceedings.    As  there  is  no  error  in  the  judgment  of  the 
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court  below  in  holding  the  affidavit  void,  the  judgment 

is  affiirmed* 

Judgment  affibmbd. 


Thb  Statb  07  Kbbrasea,  ex.  rel.  Anson  S.  Baldwin, 

V.  John  H.  McColl. 

1«  Statutes.  Section  56  of  the  act  concerning  counties,  approved 
March  1,  1879,  is  a  re-enacl^ent  of  section  9  of  the  act  concern- 
ing counties  and  county  officers,  approved  February  27,  1878, 
Gen.  Stat.  283,  and  is  a  continuation  of  that  act. 

2.    :  BFFBCT  OF  BK-BNACTMENT.     In  such  case,  the  effect  of 

the  repeal  and  re-enactment  is  to  continue  the  uninterrupted 
operation  of  the  statute.  The  act  approved  March  1, 1879,  did 
not  therefore  vacate  the  office  of  county  commissioner. 

Original  application  for  mandamus. 
C  J.  DUworthy  for  the  relator. 
JD.  G.  Coyrinayy  for  the  respondent. 
Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendant,  who  is  county  clerk 
of  Dawson  county,  to  post  notices  for  the  election  of 
three  county  commissioners  for  his  county  at  the  gen- 
eral election  to  be  held  in  November. 

Section  55  of  the  act  coucerning  counties,  approved 
March  1, 1879,  Laws  of  1879, 370,  provides  that  "  at  the 
first  election  held  to  choose  the  board  of  commission- 
ers under  this  act  in  any  county,  the  person  having  the 
highest  number  of  votes  shall  continue  in  office  for 
three  years,  the  next  highest  two  years,  and  the  next 
highest  one  year ;  but  if  any  two  or  more  persons  have 
the  same  number  of  votes,  their  term  of  office  shall 
be  determined  by  the  board  of  canvassers,  and  each 
commissioner  elected  at  the  first  general  election  as 
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herein  provided,  shall  hold  his  office  for  three,  two,  or 
one  years  as  the  case  may  be,  and  until  his  successor  is 
elected  and  qualified ;  and  each  commissioner  elected 
thereafter,  in  pursuance  of  the  foregoing  section,  shall 
hold  his  office  for  three  years  and  until  his  successor  is 
elected  and  qualified."  This  section  is  copied  verbar 
tim  from  the  act  "concerning  counties  and  county 
officers,"  approved  February  27,  1873,  Gen.  Stat,  238, 
and  is  merely  a  re-enactment,of  the  same  law.  Did  the 
legislature,  by  the  re-enactment  of  this  section,  intend 
to  continue  its  provisions  in  force  without  interruption  ? 
We  think  it  did.  It  is  urged  on  the  argument  that 
there  was  an  instant  of  time  between  the  taking  effiact 
of  the  new  act  and  the  expiration  of  the  old.  But  this  is 
not  the  case.  The  new  statute  took  eflfect  at  the  same 
instant  with  the  repealing  statute,  and  the  statute  in  fact 
is  a  mere  continuation  of  the  old. 

In  the  case  of  Fullerton  v.  Spring  et  aly  8  Wis.  671,  in 
a  similar  case  the  court  say:  "It  is  clear  that  the  effect 
of  this  repeal  and  re-enactment  was  to  continue  the  un- 
interrupted operation  of  the  statute.  Such  is  believed 
to  be  the  proper  rule  of  construction  in  cases  where  the 
repealing  act  re-enacts  a  provision  of  the  old  statute  in 
the  same  words.  There  is  no  change  in  the  law,  and 
the  re-enactment  of  the  new  is  simultaneous  with  the 
repeal  of  the  old  provision,  and  both  are  the  same. 

In  Wright  v.  Oakley^  5  Met.,  406,  the  court  say: 
"In  terms  the  whole  body  of  the  statute  law  was  re- 
pealed; but  these  repeals  went  into  operation  simulta- 
neously with  the  revised  statutes  which  were  substi- 
tuted for  them,  and  were  intended  to  replace  them, 
with  such  modifications  as  were  intended  to  be  made 
that  revision.  There  was  no  moment  in  which  the  re- 
pealing act  stood  in  force  without  beings:  replaced  by  the 
corresponding  provisions  of  the  revised  statutes." 

It  is  clear  that  section  55  is  a  mere  continuation  of 
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the  act  of  1873,  and  that  the  office  of  county  commis- 
sioner was  not  made  vacant  thereby.  It  follows  that 
the  writ  of  mandamus  must  be  denied. 


"Writ  dbnibd. 
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Bhaffeb  &  Stump,  plaintiffs  ik  error,  y.  Wm. 
McK.  Maddox,  defendant  in  error. 

!•  Practice :  motion  to  stbikb  out  counts  in  petition.  The 
petition  stated  but  one  cause  of  action,  but  was  divided  into 
paragraphs  and  numbered  from  one.to  four  inclusive.  Heldj  that 
amotion  "to  strike  out  the  first,  third,  and  fourth  counts^  for 
the  reason  that  neither  of  them  contains  a  cause  of  action,"  etc., 
was  properly  denied. 

2.  Banks:  bank  check:  notice.  Action  on  bank  check  against 
the  drawee.  The  jury  by  special  verdict  found  that  the  drawers 
had  no  funds  in  the  bank  at  the  time  of  the  presentation  of  the 
check.  Held^  that  the  drawers  were  not  released  from  liability 
on  the  check  by  reason  of  the  failure  of  the  liolder  to  notify 
them  of  the  non-payment  of  the  check  by  the  bank. 

S.  Evidence:  petition  in  error:  motion  fob  new  trial. 
To  entitle  a  party  to  a  review  of  the  rulings  of  the  court  below 
on  the  admission  or  rejection  of  testimony,  it  is  necessary  that 
the  alleged  errors  should  be  specifically  pointed  out,  not  only 
in  the  petition  in  error,  but  also  in  a  motion  for  a  new  trial  in 
the  court  below. 

Error  to  the  district  court  for  Richardson  county. 
The  petition  filed  in  the  action  is  as  follows: 

The  said  plaintiff  complaining  of  said  defendants  for 
cause,  states: 

Fit  St  ^  That  on  or  about  the  first  day  of  October,  a.d. 
1877,  the  said  plaintiff  sold  and  delivered  to  said  de- 
fendants, Francis  Shaffer  and  John  Stump,  co-partners 
as  above,  goods  and  chattels  at  the  said  defendants' 
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special  instance  and  request,  for  the  sura  of  eighty-seven 
and  ninety-four-one-hundredths  dollars  ($87.94),  no 
part  of  which  has  been  paid,  and  said  defendants,  Shaf- 
fer and  Stump,  fraudulently  representing  to  said  plain- 
tiff that  they  had  funds  in  the  banking  house  of  said 
0.  L.  Keim,  deft.,  to  pay  said  sura,  fraudulently  drew 
a  check  on  said  bank  to  pay  said  sum,  well  knowing 
that  they  had  no  funds  in  said  bank,  and  that  the  said 
check  would  not  be  paid  by  said  bank  or  said  defend- 
ant, C.  L.  Keim,  on  whom  the  check  was  drawn,  who 
was  the  owner  and  controller  of  said  bank,  called  the 
Falls  City  Bank,  combining  and  conspiring  together 
to  swindle  and  cheat  the  plaintiff  of  his  said  property, 
made  said  check.  The  said  check  was  in  words  and 
figures  following,  to-wit: 

"  October  1st,  1877.  Palls  City  Bank,  pay  to  Wil- 
liam McK.  Maddox  or  bearer  eighty-seven  and  ninety- 
four-one-hundredths  dollars  ($87.94). 

"  Shaffer  &  Stump. 

Second^  The  said  check  was  duly  and  promptly  pre- 
sented to  said  defendant,  C.  L.  Keim,  on  whom  the 
same  was  drawn,  for  payment,  and  said  check  was  not 
paid,  and  there  were  no  ftmds  of  said  Shaffer  and 
Stump  in  said  bank  to  pay  the  same,  and  said  C.  L. 
Keim,  fraudulently  combining  with  said  defendants, 
Shaffer  and  Stump,  over  the  objections  of  this  plaintiff, 
and  against  the  request  and  desire  of  this  plaintiff",  and 
in  furtherance  of  said  fraud  first  above  referred  to, 
took  the  check  and  wrote  the  words  "Accepted,  C.  L. 
Keim,  Oct.  1st,  ^77,"  as  he  said,  to  become  their  secu- 
rity only  for  said  sum,  and  handed  the  same  back  to 
this  plaintiff;  and  said  C.  L.  Keim  thereby  proinised 
to  pay  this  sum  above  named  to  this  plaintiff.  There 
was  no  legal  acceptance  on  said  check,  and  was  only 
as  security  as  averred  and  in  fraud  of  this  plaintiff*. 
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Tkirdj  The  said  defendants,  Shaffer  and  Stump,  were 
duly  notified  of  the  non-payment  and  dishonor  of  said 
check,  and  on  divers  times  after  the  full  and  complete 
notice  of  the  dishonor  and  non-payment  of  said  check 
the  said  Shaffer  and  Stump  did  promise  and  re-obligate 
themselves  to  pay  to  this  said  plaintiff,  for  said  goods 
80  sold  and  delivered  to  them,  the  said  sum  of  eighty- 
seven  and  ninety-four-one-hundredths  dollars  ($87.94). 

Fourth^  All  of  which  they  have  failed  to  do  or  cause 
to  be  done,  and  no  part  of  said  sum  has  ever,  been  paid 
to  tins  plaintiff  by  any  of  said  defendants  or  any  person 
for  them.  And  there  is  now  justly  due  and  owing 
from  said  defendants  to  this  plaintiff,  for  said  goods  and 
cliattels  so  sold  and  delivered  as  above,  the  said  sum  of 
eighty-seven  and  ninety-fpur-one-hundredths  dollars 
($87.94),  and  interest  thereon  from  October  1st,  1877, 
at  the  rate  of  ten  per  cent  per  annum,  and  for  all  of 
which  this  plaintiff  asks  judgment  against  said  defend- 
ants and  for  costs. 

A  demurrer  of  the  defendants  to  this  petition  having 
been  overruled,  they  answered  denying  their  indebted- 
ness, and  upon  these  pleadings  and  the  evidence  the 
cause  was  tried  before  Weaver,  J.,  at  the  March  term, 
1878.     The  jury  returned  the  following  verdict: 

"  We,  the  jury  impaneled  and  sworn  in  the  above 
entitled  cause,  find  all  the  issues  in  favor  of  the  said 
plaintiff,  William  McK.  Maddox,  and  against  said  de- 
fendants, and  we  find  that  said  plaintiff  should  recover 
of  said  defendants  the  sum  of  ninety-one  dollars  and 
eighty-nine  cents,  and  so  we  all  say. 

"Did  the  defendants  Shaffer  and  Stump  have  any 
money  in  the  bank  on  which  the  check  in  favor  of  the 
plaintiff  was  drawn  at  the  time  said  check  was  pre- 
sented by  the  said  plaintiff,  and  if  so  how  much?  An- 
swer.    No. 

"Did  the  defendant,  C.  L.  Keim,  sign  the  check  in 
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question  as  surety,  and  did  said  Keim  agree  with  the 
plaintiff  that  his  signature  should  hold  him,  said  Kei'm, 
as  surety?    Answer.     Yes." 

Is?u2m  Beam  and  A.  R.  Scott,  for  plaintiffs  in  error. 

Shaffer  k  Stump,  on  the  first  day  of  October,  1877, 
executed  and  delivered  to  defendant  in  error  their  bank 
check,  and  on  same  day  defendant  in  error  presented 
the  same  to  the  Falls  City  Bank,  the  drawee,  and 
C.  L.  Keim,  who  was  then  conducting  and  operat- 
ing said  bank,  wrote  on  the  face  of  check  "  Accepted, 
Oct.  7,  1877,'*  and  then  delivered  the  same  to  defend- 
ant in  error,  and  took  and  kept  the  possession  of  the 
same  until  the  suspension  of  the  bank,  without  notify- 
ing said  plaintiffs  in  error  that  the  check  was  not  paid. 

We  contend  that  by  defendant  in  error  taking  the 
bank's  certification  of  the  check  and  acquiescing  in  the 
same  until  the  suspension  of  the  bank,  that  plaintiffs 
in  error,  Shaffer  &  Stump,  were  discharged  from  all  lia- 
bility thereon;  the  certification  or  acceptance  of  the 
bank  operated  as  a  release  or  payment  as  to  the  draw- 
ers, and  that  they  were  no  longer  liable  on  the  check. 
Smith  V.  Miller,  48  K  Y.,  176.  Clajlin  v.  Farmer's  and 
atizen's  Bank,  26  N.  Y. ,  800.  The  First  National  Bank 
of  Jersey  City  v.  Leach,  52  N,  Y.,  350.  JSssex  Covnty 
Bank  v.  Bank  of  Montreal,  15  American  Law  Register, 
418.  Morse  on  Banking,  282.  2  Daniels  on  ISTegotia- 
ble  Instruments,  529.  2  Parsons  on  Notes  and  Bills, 
74.  Defendant  in  error,  by  taking  the  certification  of 
C.  L.  Keim,  substituted  C.  L.  Keim  in  the  place  of 
plaintiffs  in  error,  Shaffer  &  Stump,  as  his  debtor. 
Meads  v.  Merchants  Bank  of  Albany,  25  N.  Y.,  148.  2 
Daniels  on  Neg.  Inst.,  526. 

It  was  the  duty  of  the  holder  to  present  to  the  bank 
for  payment,  and  only   for  payment,  and   notify  the 
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drawers  of  its  dishonor  to  fix  their  liability.  Dolph  v. 
Bice  J 18  Wis.,  897.  Essex  County  National  Bank  v.  Bank 
of  Montreal^  15  American  Law  Reg.,  420.  2  Daniel  on 
Neg.  Inst,  527,  sec.  1604.  The  holder  of  a  check 
waives  his  right  to  immediate  payment  by  asking  for 
or  even  accepting  the  oiFer  of  certification  by  the  bank. 
It  follows  that  the  drawers  are  released.  Morse  on 
Banking,  282. 

Clarence  Gillespie^  for  defendant  in  error. 

It  is  fraud  in  a  party  to  draw  a  check  on  a  bank  in 
which  he  has  no  money.  He  is  not  entitled  to  notice 
of  non-payment  They  have  no  right  to  have  even  the 
check  presented.  A  check  is  the  representative  of 
cash  in  the  bank  which  the  drawer  undertakes  to  assign 
to  the  holder  of  the  check.  If  he  has  not  the  cash 
there,  it  is  obtaining  goods  under  false  pretenses  to  give 
the  check,  and  at  once  ship  the  hogs  off,  as  was  done 
in  this  case.  2  Dan  Neg.  Inst,  520.  Fitch  v.  Bedding y 
4  Sandf.,  180. 

When  these  plaintiffs  bought  these  hogs  they'agreed 
to  pay  for  them,  and  the  giving  of  a  check  on  the  bank 
that  had  no  funds  for  the  plaintiffs  is  no  payment.  A 
check  is  not  money;  it  is  but  the  representative  of 
money  in  bank.  8  Pick.,  1.  2  Pick.,  204.  11  Metcalf, 
44.  4  Johns.,  296.  Chitty  on  Bills,  389  and  890  and 
notes.  5  Ohio  St,  18.  11  Ohio  St,  29.  14  Kas.,  165. 
16  Kas.,  546. 

Cobb,  J. 

The  first  error  assigned  is  as  follows:  **The  court 

erred  in  overruling  the  motion  of  defendants  below 

(plaintiffs  in  error)  to  strike  out  the  1st,  8d,  and  4th 

counts  of  the  petition."      Upon  examination  of  the 
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record,  I  find  that  it  contains  but  one  count  or  cause 
of  action.  True,  for  some  reason  not  very  apparent, 
the  pleader  seems  to  have  divided  and  numbered  the 
same  into  four  paragraphs.  But  these  paragraphs  can- 
not be  considered  as  separate  counts  (even  if  such  a 
thing  as  a  "count"  exists  under  the  code  practice). 
Neither  one  of  them  purports  to  state  a  cause  of  action 
perfect  in  itself,  and  all  are  necessary  to  the  full  state- 
ment of  the  cause  of  action  sought  to  be  pleaded.  It 
is  probable  that  a  motion  to  require  this  pleading  to  be 
made  more  definite  and  certain  would  have  been  sus- 
tained, but  the  motion  made  was  properly  overruled. 

The  second  error  assigned  is,  that  the  "  court  erred 
in  overruling  the  demurrer  to  the  petition,"  etc.  By 
reference  to  the  demurrer  I'find  that  it  contains  three 
grounds  of  demurrer.  1st.  "Because  there  is  more 
than  one  cause  of  action  stated  in  said  petition  which 
are  incongruous,  conflicting,  and  contradictory."  2d. 
"  That  said  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendants,  Shaffer 
&  Stump."  8d.  "Because  there  is  a  misjoinder  of 
parties  defendant,"  etc. 

As  above  stated,  the  petition  does  not  contain  but 
one  cause  of  action.  The  statement  of  the  sale  and 
delivery  by  the  plaintiff  below  of  goods  and  chattels  tp 
the  said  Shafter  &  Stump,  to  the  amount  of  $87.9^  is 
only  inducement  to  the  after  statement  of  the  making 
and  delivery  of  the  check  sued  on,  and  to  show  the 
consideration  for  which  the  check  was  given,  and  can- 
not be  considered  as  the  statement  of  a  separate  cfause 
of  action.  As  to  the  second  ground,  I  think  that  the 
petition  does  state  facts  sufficient  to  constitute  a  cause 
of  action  against  all  of  the  defendants;  and  as  to  the 
8d,  the  above  view  disposes  of  that  objection  also. 

As  to  the  point  that  the  court  erred  in  admitting 
illegal  testimony  offered  by  the  plaintiff  below,  and 
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allowing  the  same  to  go  to  the  jury  over  the  objections 
of  the  plaintiff,  as  well  as  the  other  point,  that  "the 
court  erred  in  excluding  from  the  jury  proper  and 
legal  evidence  offered  by  defendants  below  to  sustain 
their  part  of  the  issues  in  said  cause,"  it  is  perhaps  suf- 
ficient to  say  that  both  of  said  points  seem  to  have 
been  substantially  abandoned  by  the  plaintiffs  in  error. 

It  has  been  repeatedly  held  by  this  court  that  "  to 
entitle  a  party  to  a  review  of  the  ruling  of  the  court 
below  on  the  admission  or  rejection  of  testimony,  it  is 
necessary  that  the  alleged  error  should  be  specifically 
pointed  out,  not  only  in  the  petition  in  error,  but  also 
in  the  motion  for  a  new  trial  in  the  court  below." 
Oropsey  v.  Wiggmhomy  8  Neb.,  108.  Gibson  v.  Arnold^ 
5  Neb.,  186.  Scqfield  v.  Brown^  7  Neb.,  221.  Lofwrie  v. 
France^  Id.,  191.  Tovner  v.  Dmsmore^  8  Neb.,  88,  and 
authorities  there  cited. 

But  one  error  of  the  above  character  is  pointed  out 
in  the  motion  for  a  new  trial,  which  is  as  follows : 
"  That  the  court  in  the  trial  of  this  cause  erred  in  re- 
jecting the  evidence  offered  by  the  defendants,  Shaffer 
k  Stump,  to  prove  that  they  were  damaged  by  reason 
of  the  said  plaintiff  neglecting  to  give  notice  of  the 
non-payment  of  the  said  check  before  the  suspension  of 
the  Falls  City  Bank." 

The  jury  by  their  special  verdict  found  that  the  de- 
fendants, Shaffer  &  Stump,  had  no  money  in  the  bank 
on  which  the  check  in  favor  of  plaintiff  (below)  was 
drawn  at  the  time  said  check  was  presented  by  the 
plaintiff.  There  was  evidence  to  sustain  this  finding, 
and  it  is  clear  from  the  evidence  that  the  check  was 
presented  for  payment  at  the  bank,  almost  immediately 
after  it  was  delivered  to  defendant  in  error  by  plaintiffs 
in  error.  Under  these  circumstances  plaintiffs  in  error 
were  not  entitled  to  notice  of  the  non-payment  of  the 
check.     But  if  they  had  had  funds  in  the  bank,  in 
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which  case  the  defendant  in  error  would  have  lost  his 
remedy  against  them  by  failing  to  notify  them  of  the 
non-payment  of  the  check,  even  then  the  nominal  and 
technical  damages  which  they  would  be  considered  to 
have  sustained  by  reason  of  their  not  having  received 
notice  of  the  non-payment  of  the  check  would  only 
have  gone  to  the  extent  of  relieving  them  from  liability 
on  the  check,  and  would  have  been  a  question  of  law 
and  not  of  fact  But  it  would  have  been  sufficient  to 
have  said  of  this  point  that  no  foundation  for  such 
evidence  was  laid  in  the  answer  of  the  defendants  be- 
low.    Such  testimony  was  properly  rejected. 

I  have  examined  the  instructions  given  in  charge  to 
the  jury  at  the  request  of  the  plaintiff  below,  as  well 
as  those  requested  by  defendants  below  and  refused, 
the  giving  and  refusing  of  which  respectively  are  com- 
plained of  by  the  plaintiff  in  error,  and  find  no  error 
in  the  action  of  the  court  below  in  either  of  these 
respects. 

The  judgment  of  the  district  court  must  be  affirmed. 

JUDGUENT  AFVULMED. 


J.  H.  Smith  and  othbbs,  plaiktivfs  in  erbob,  t. 

GbBGG,  ToBIAK  &  Co.,  DBS-ENDANTS  IK  EBBOB. 


1.  Undertaking  in  Injunction.  Action  on  injunction  under^ 
taking.  Petition  states  the  cause  of  action  as  follows,  after 
setting  out  the  hringing  of  the  injunction  suit  and  giving  of 
the  undertaking,  which  contained  the  following  conditions: 
♦  *  *  *'  That  the  said  Joseph  H.  Smith  should  pay  to  plain- 
tUTs  the  damages  plaintiffs  should  sustain  hj  reason  of  the  in- 
junction in  said  action  if  it  should  be  finally  decided  that  said 
injunction  ought  not  to  have  been  granted."  *  »  *  "That 
afterwards,  to- wit :    *    *    *    it  was  found  by  the  judge  of  the 
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district  court  of  Jeiferson  county,  Nebraska,  at  chambers,  that 
the  petition  of  said  Joseph  H.  Smith  in  said  injunction  action 
did  not  contain  a  statement  of  facts  sufficient  to  justify  the 
issuance  of  said  injunction,  and  said  injunction  was  then. and 
there  dissolved,  and  said  action  of  injunction  was  afterwards 
dismissed  at  the  cost  of  said  Joseph  H.  Smith  by  the  district 
court  of  said  Jefferson  county.  That  by  reason  of  said 
injunction  in  said  action  plaintiffs  were  damaged  in  the  sum 
of  seventy-five  dollars  in  this,  to-wit,  for  the  time  and  trouble 
spent  by  plaintiffs  in  looking  after  and  in  procuring  the  disso- 
lution of  the  said  injunction  and  for  money  laid  out  and  ex- 
pended for  counsel  and  attorney's  fees,  and  their  expenses  in 
and  about  the  procuring  of  the  dissolution  of  said  injunction. 
That  the  same  is  due  and  unpaid,''  etc.  Heldj  on  demurrer,  that 
the  facts  stated  constituted  a  cause  of  action. 

%  Partnership :  suit  bbouoht  in  the  kamb  of  ▲  fibm.  Suit 
in  the  name  of  "  Hanson  Gregg,  Albert  Torian,  and  Mason 
Gregg,  late  co-partners  under  the  firm  name  and  style  of  Gregg, 
Torian  A  Co.,  plaintiffs."  Held,  on  demurrer,  not  brought 
under  the  provisions  of  {  24,  of  chap.  67,  Gen.  Stat.,  and  that 
it  was  not  necessary  that  plaintiffs  should  state  that  such  par^ 
nership  **  was  formed  for  the  purpose  of  carrying  on  trade  or 
business,  or  for  the  purpose  of  holding  any  species  of  property 
in  this  state." 

Error  to  the  district  court  for  Jefferson  county. 
Heard  below  before  Weaver,  J.,  on  demurrer  to  the 
petition ;  demurrer  overruled,  and  judgment  for  plain- 
tiff. Defendants  below,  Smith  et.  oLj  brought  the  case 
here  to  reverse  said  judgment. 

Saxon  ^  SneUy  for  plaintiff  in  error. 

1.  The  petition  contains  nowhere  an  allegation 
that  the  condition  of  the  undertaking  was  broken.  It 
contains  no]  allegation  that  it  has  ever  been  ''  finally 
decided  "  that  the  injunction  "  ought  not  to  have  been 
granted.''  These  plaintiffs  are  liable  only  according 
to  the  express  terms  of  the  bond.  Hall  v,  Williamson's 
Admis.j  9  Ohio  State,  17.  .  Dorris  v.  darter  (Mo.),  Cen, 
Law  Jour.,  217. 
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2.  There  is  no  breach  of  the  undertaking  alleged 
in  the  petition.  It  ought  to  assign  a  breach  in  the 
words  of  the  contract  either  negatively  or  aflSirmative- 
ly.  2  Wm.  Saund.,  181.  6  Cranch,  127.  8  Johns., 
K  Y.,  111.  4  Ddll.,  Penn.,  486.  6  Johns.,  K  Y., 
168.     7  Johns.,  K  Y.,  376. 

8,  The  judge  of  the  district  court  had  no  jurisdic- 
tion or  power  to  dissolve  the  injunction  at  chambers, 
that  being  the  only  relief  prayed  for  in  the  injunction 
case.  Gen.  Btat.,  §  263,  p.  668.  Constitution,  §  23, 
art.  VI. 

4.  The  petition  showed  upon  its  face  a  want  of 
capacity  to  sue.  The  action  is  brought  in  a  partner- 
ship name,  but  the  petition,  although  giving  the  names 
of  the  members  of  the  firm,  fails  to  show  whether  it 
was  a  resident  or  non-resident  co-partnership,  and 
contains  no  allegation  as  to  its  being  formed  for  the 
carrying  on  of  business  or  holding  property  in  this 
state.     Plaintiff  believes  this  is  necessary. 

Slocumb  ^  Hamhel^  for  defendants  in  error. 

A  motion  to  dissolve  an  injunction  on  the  ground  of 
insufficiency  in  the  allegations  of  the  petition  operates 
as  a  general  demurrer,  and  the  injunction  must  stand 
or  fall  on  the  facts  as  pleaded.  High  on  Injunctions, 
940.  Kerr  on  Injunctions  in  Equity,  626,  627.  And 
upon  the  action  being  dismissed,  the  injunction  falls 
as  a  matter  of  course  without  further  proceedings, 
whether  the  injunction  was  granted  on  the  merits  or 
otherwise,  and  no  motion  for  its  dissolution  is  neces- 
sary. Kerr  on  Injunctions  in  Equity,  636.  High  on 
Injunctions,  §  888.  Hence  upon  any  view  that  can 
possibly  be  taken  of  the  injunction  suit,  the  injunc- 
tion, together  with  the  entire  case,  is  entirely  disposed 
of,  and  that,  too,  upon  the  hypothesis  that  all  that  the 
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plaintiff  Smith  bad  stated  in  his  petition  was  true. 
And  more  especially  is  this  so,  for  as  plaintiffi  say  in 
their  brief,  "the  injunction  was  the  only  relief  prayed 
in  the  injunction  case/' 


Cobb,  J. 

Two  questions  are  raised  by  the  demurrer  in  this 
case.  1st,  That  there  is  no  breach  of  the  conditions  of 
the  undertaking.  2d,  That  the  petition  shows  on  its 
face  want  of  capacity  to  sue,  the  action  being  brought 
in  a  partnership  name,  and  the  petition,  though  giving 
the  names  of  the  members  of  the  firm,  contains  no  al- 
legation as  to  its  having  been  formed  for  the  purpose 
of  carrying  on  business,  etc.,  in  this  state. 

The  statute  gives  no  form  for  an  undertaking  in  in- 
junction. Section  255,  on  page  567,  General  Statutes, 
does  not  purport  to  give  a  form,  but  to  point  out  the 
substance  of  the  required  undertaking.  I  think  that 
the  undertaking,  a  copy  of  which  is  attached  to  the 
petition,  complies  substantially  with  the  provisions  of 
the  statute,  and  that  the  breach  of  the  conditions  thereof 
as  set  out  in  the  petition  substantially  states  a  cause  of 
action.    It  is  in  the  following  words :  "  That  afterwards, 

to-wit,  on  or  about  the day  of  February,  1876, 

it  was  found  by  the  judge  of  the  district  court  of  Jef- 
ferson county,  Nebraska,  at  chambers,  that  the  peti- 
tion of  said  Joseph  H.  Smith  in  said  injunction  action 
did  not  contain  a  statement  of  facts  sufficient  to  justify 
the  issuance  of  said  injunction.  And  said  injunction 
was  then  and  there  dissolved,  and  said  action  of  injunc- 
tion was  afterwards  dismissed,  at  the  cost  of  the  said 
Joseph  H.  Smith,  by  the  district  court  of  said  Jefferson 
county.  That  by  reason  of  said  injunction  in  said  ac- 
tion plaintiffs  were  damaged  in  the  sum  of  seventy-five 
dollars  in  this,  to-wit,  for  the  time  and  trouble  spent 
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by  plaintiffs  in  looking  after  and  in  procuring  the  dis- 
solution of  said  injunction,  and  for  money  paid  out  and 
expended  for  counsel  and  attorney  fees,  and  their  ex- 
penses in  and  about  the  procuring  of  the  dissolution  of 
the  injunction.  That  the  sum  of  seventy-five  dollars 
is  now  due  and  owing  from  defendants  to  said  plain- 
tiffs, and  no  part  of  the  same  has  ever  been  paid,"  etc. 

Certainly  the  action  of  the  judge  at  chambers  dis- 
solving the  injunction,  and  afterwards  of  the  court  dis- 
missing the  suit  at  the  cost  of  the  plaintiffs,  taken  to- 
gether, were  equivalent  to  a  decision  "that  the  injunc- 
tion ought  not  to  have  been  granted." 

The  plaintiffs  in  error  cite  authorities  to  the  effect 
that  they  being  mere  sureties,  the  extent  of  their  lia- 
bility is  to  be  measured  by  the  letter  of  their  bond.  It 
is  scarcely  necessary  to  quote  an  array  of  authorities 
to  sustain  this  position ;  if  it  were,  they  are  abundant. 
I  regard  the  case  at  bar  as  entirely  within  this  rule. 
The  petition  sets  out  the  facts  in  the  case,  and  I  think 
that  the  court  below,  in  deciding  upon  the  demurrer, 
drew  the  proper  conclusions,  and  that  in  so  doing  did 
no  violence  to  the  above  rule  of  law. 

As  to  the  second  point.  The  plaintifis  are  in  error 
in  this,  that  the  suit  was  brought  in  a  partnership  name, 
although  certainly  not  in  the  sense  of  §  24,  of  chap.  57, 
General  Statutes.  The  suit  was  brought  in  the  names  of 
Hanson  Gregg,  Albert  Torian,  and  Mason  Gregg,  late 
partners  under  the  firm  name  and  style  of  Gregg,  Torian 
&  Co.,  plaintiffs,  etc.  To  do  this  they  were  not  de- 
pendent upon  the  provisions  of  the  statute  in  question, 
which  provides  that  "any  company  or  association  of 
persons  formed  for  the  purpose  of  carrying  on  any 
trade  or  business,  or  for  the  purpose  of  holding  any 
species  of  property  in  this  state,  and  not  incorporated, 
may  sue  and  be  sued  by  such  usual  name  as  such  com- 
pany, partnership,  or  association  may  have  assumed  to 
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itself  or  be  known  by,  ^nd  it  shall  not  be  necessary  in 
such  case  to  set  forth  in  the  process  or  pleadings  or  to 
prove  at  the  trial  the  names  of  the  persons  composing  such 
company."  In  the  case  at  bar  the  full  christian  and 
surnames  of  all  the  members  of  the  firm  are  set  out 
Hence  the  objection,  that  they  do  not  bring  themselves 
within  the  provisions  of  the  section  above  quoted,  has 
no  force. 

It  therefore  follows  that  the  judgment  of  the  district 
court  must  be  affirmed. 

Judgment  affibmed. 


9    217 
17      M 


AvDBEW  "Wise,  plaintiff  in  brrob,  v.  C.  H.  Fbet,   s9  40? 

DEFENDANT  IN  ERBOB. 

1.    Power  of  the  Court  to  Perfect  an  Informal  and  In- 
conclusive Judgment  Bendered  at  the  Same  Term. 

In  an  action  of  replevin  the  defendant  filed  a  general  demurrer  to 
the  plaintiff's  petition.  Demurrer  sustained  by  the  court. 
Plaintiff  standing  on  his  petition,  on  December  18,  1877,  judg- 
ment was  rendered  in  the  following  words:  *^lt  is  therefore 
ordered  and  adjudged  by  the  court  that  the  plaintiff^s  said  ac- 
tion be  and  the  same  is  hereby  dismissed,  and  that  the  defendant 
have  and  recover  judgment  for  his  costs  herein,''  etc.  After- 
wards, on  the  8th  day  of  February,  1878,  the  district  court  hay- 
ing adjourned  from  the  18th  day  of  December,  1877,  to  the  4th 
day  of  January,  1878,  and  from  the  last  named  day  to  the  said 
8th  day  of  February,  1878,  and  being  then  in  session  as  of  the 
November  term,  1877,  the  said  judgment  was  by  the  court  mod- 
ified to  read  as  follows :  '*lt  is  therefore  hereby  adjudged  and 
determined  by  said  court  that  the  defendant  do  have  a  return  of 
laid  property,  or  the  value  thereof,  as  found  by  said  court  in  case 
a  return  cannot  be  had,  and  that  the  plaintiff's  cause  of  action 
against  the  defendant  is  hereby  dismissed,  and  that  the  defend- 
ant go  hence  without  day  and  that  he  have  and  recover  his 
costs,"  etc.  Heldf  That  the  district  court  had  the  right  in  its 
diBcretion  to  make  such  modification,  and  that  the  same,  being 
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a  matter  of  diecretion  on  the  part  of  the  district  court,  ii  not 
for  that  reason  subject  to  review  ih  the  supreme  court. 

2.    Effect  of  taking  Cause  to  the  Supreme  Court  on  error. 

At  the  time  of  the  modification  of  the  judgment,  Feb.  8,  1878, 
there  was  pending  in  the  supreme  court  a  case  on  error  brought 
hy  the  plaintiff  against  the  defendant  for  alleged  errors  in  thesaid 
Judgment  as  first  rendered.  HM,  That  the  bringing  of  such 
action  in  error  did  not  oust  the  district  court  of  jurisdiction  to 
make  the  said  modification  of  such  judgment,  pending  said  action 
in  error  in  the  supreme  court. 

Error  to  the  district  court  of  Cuming  county,  the 
case  being  thus: 

In  1877  plaintiff  filed  a  petition  in  the  district 
court,  claiming  the  ownership  and  right  of  possession 
of  certain  personal  property  therein  described ;  at  the 
November  term,  1877,  defendant  filed  a  general  de- 
murrer to  said  petition,  which  demurrer  was  on  the 
18th  day  of  December  argued  and  sustained  by  the 
court,  and  an  order  entered  accordingly.  Afterwards, 
on  the  9th  day  of  January,  1878,  a  stipulation,  signed 
by  the  attorneys  of  both  parties,  was  filed  in  said 
cause,  by  which  the  journal  entry  of  December  18th 
was  erased,  and  another  entered  sustaining  the  demur- 
rer, dismissing  the  action,  and  rendering  judgment 
against  the  plaintiff  for  costs.  From  this  judgment 
defendant  prosecuted  a  petition  in  error  to  this  court, 
which  was  argued  at  the  January  term,  1378,  and 
on  the  6th  day  of  March,  1878,  the  judgment  of  the 
lower  court,  sustaining  said  demurrer  and  dismissing 
said  action  at  the  costs  of  plaintiff,  was  afiSrmed 
(7  Neb.,  184),  and  a  mandate  directing  the  district 
court  to  enforce  said  judgment  was  filed  in  said  court 
on  the  9th  day  of  March,  1878.  On  the  18th  day 
of  December  the  district  court  was  adjourned  un- 
til January  4,  1878,  and  on  January  4,  1878,  the 
court  was  adjourned  until  February  8, 1878.    'On  the 
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said  Sth  day  of  February,  1878,  while  the  action  was 
pending  in  this  court,  a  second  judgment  was  rendered 
against  said  plaintiff  for  a  return  of  property,  etc., 
and  in  default  thereof  a  judgment  for  the  sum  of 
(406.45  and  costs  of  suit  taxed  at  $22.53;  plaintiff 
moved  to  vacate  and  set  aside  said  second  judgment, 
which  was  refused  by  the  court,  and  he  brought  the 
cause  here  upon  a  petition  in  error. 

-fi.  F.  Stevensorij  for  plaintiff  in  error. 

1.  A  judgment  is  the  final  determination  of  the 
rights  of  parties  in  an  action.  Gen.  Stat.,  p.  576, 
S  428.  State  of  Kansas  v.  Mc Arthur y  6  Kan.,  280.  A 
judgment  is  conclusive  when  entire.     U.  P.  Railway 

Co.  V.  McCarty,  8  Kan.,  126. 

2.  The  court  had  no  jurisdiction  to  render  a  sec- 
ond judgment  dismissing  said  cause  of  action,  and  for 
a  return  of  property,  or  in  default  of  the  return 
thereof  a  moneyed  judgment  for  the  sum  of  $406.45, 
and  costs  of  suit  taxed  at  (22.58,  while  said  action  was 
pending  in  supreme  court  upon  a  former  judgment 
entered  in  same  action.  There  must  be  some  limit  to 
the  court  in  regard  to  rendering  judgments  in  one  and 
the  same  action,  and  more  especially  so  after  an  action 
has  been  dismissed  and  fully  determined.  22  Wis., 
804.  29  Wis.,  84.  2  Wis.,  507.  25  Wis.,  507.  26 
Wis.,  517.  The  law  regulating  judgments  in  replevin 
suits  in  certain  cases  does  not  contemplate  that  a  judg- 
ment for  damages  or  value  of  the  property  may  be 
given  long  after  the  dismissing  of  the  case,  but  at  one 
and  the  same  time.     Session  Laws,  1875,  p.  244. 

Orawford  ^  McLaughJiriy  for  defendant  in  error. 

Cobb,  J. 

There  can  be  no  doubt  of  the  power  or  of  the  duty 
of  the  district  court  upon  sustaining  the  demurrer  to 
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the  petition,  the  plaintiff  (in  the  court  below)  not  ask- 
ing leave  to  amend,  but  electing  to  stand  upon  his 
petition  to  render  judgment  in  favor  of  the  defendant 
for  the  return  of  the  property  replevied,  and  if  such  re- 
turn could  not  be  had,  then  for  the  value  of  the  prop- 
erty replevied  on  proof  of  such  value  and  amount  of 
damages.  Such  appears  to  be  the  provision  of  the  act 
of  February  25,  1875.  [Laws,  1875,  p.  44.]  And 
this  court  must  presume  that  there  was  such  proof  in 
the  district  court,  there  being  nothing  to  the  contrary 
in  either  of  the  bills  of  exceptions  in  the  case. 

It  is  equally  clear  that  the  court  ordinarily  retains 
jurisdiction  to  perfect  or  modify  any  of  its  judgments 
in  accordance  with  the  facts  and  the  law  of  the  case  up 
to  the  final  adjournment  of  the  term. 

!N'or  was  this  power  taken  away  or  suspended  by 
reason  of  the  pendency  in  this  court  of  a  case  in  error 
to  reverse  the  judgment  of  the  district  court  sustain- 
ing the  demurrer  of  the  defendant  on  the  18th  of  De- 
cember, 1877,  the  date  of  the  action  of  the  district 
court  complained  of.  The  plaintiff  had  one  year  in 
which  to  commence  his  proceedings  in  error,  and  by 
commencing  before  the  final  adjournment  of  the  term 
he  took  the  risk,  if  risk  it  was,  of  having  the  said 
judgment  modified  and  perfected  pending  his  proceed- 
ings in  error.  But  the  form  or  scope  of  the  said  judg- 
ment was  in  no  manner  involved  in  the  said  case  in 
error,  and  the  judgment  of  this  court  thereon  was 
equally  applicable  thereto  in  its  modified  as  in  its 
original  form.     See  Wise  v,  Frei/,  7  Neb.,  134. 

The  power  of  the  district  court  over  its  own  judg- 
ments during  the  term  at  which  the  judgment  is  ren- 
dered is  entirely  discretionary,  and  not  subject  to  re- 
view by  this  court.  Smith  v,  Pinney^  2  Neb.,  139. 
Huntington  ^  Mclntyre  v.  Finch  ^  Co.y  8  Ohio  State, 
445.     Tayl(yr  v.  Mtchy  12  Id.,  169. 
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There  being  no  error  in  the  record,  the  judgment  of 
the  district  court  must  be  affirmed. 


Judgment  apfikmed. 


HSNBY  WORTBNDYKB,  APPBLLAKT,  V.  JoHH  B.  MeBHAN 

AHD  Samantha  C.  Mbbhan,  appellees. 


1. 


Promissory  Note :  xhsttrt.  Where  a  promissory  note  se- 
cured by  mortgage  based  in  part  on  a  usurious  consideration 
is  transferred  before  maturity  to  a  bona  fide  purchaser  for  value, 
without  notice,  he  takes  it  free  from  the  defense  of  usury. 


2. 


:  BONA  viDX  pttrchabbb:   usttrt:    stidxncb.   Where 

usury  in  the  original  transaction  is  proved,  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  he  is  a  bona  fide  purchaser  for 
▼alue,  and  without  notice. 


8.    :     :    .     In  such  case  it  is  not  sufficient  for 

the  plaintiff  to  show  the  payment  of  value,  he  must  also  show 
that  he  purchased  in  good  faith.  A  statement  by  him,  that  he 
did  not  know  or  have  reason  to  believe  there  would  be  a  contest 
over  it,  is  not  sufficient  to  show  good  faith. 

Appeal  by  plaintiiFfrom  a  decree  rendered  by  Post, 
J.,  in  the  district  court  for  York  county.  The  opinion 
contains  facts  sufficient  to  an  understanding  of  the  case 
here. 

Finance  ^  Sedffunckj  for  appellant. 

1.  The  defense  of  usury  is  not  available  in  this  case. 
Gen.  Stat.,  447.  It  is  not  sufficient  to  declare  the  note 
or  contract  illegal,  but  it  must  be  absolutely  void  in 
order  to  plead  usury  against  a  note  or  contract  in  the 
hands  of  a  bona  fide  assignee.  Chitty  on  Bills,  116.  2 
Kent  Com.,  80.  Oonkling  v.  VhderhUl,  3  Scam.,  HI.,  388. 
Hemenway  v.  Oropsey^  87  HI.,  357.     Pickaioay  Co.  Bank 
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V.  ProtheTy  12  O  St,  497.  Onle  v.  Eastman^  7  Met, 
14.  Yoxmg  v.  Berkley,  2  K  H.,  410.  Fletcher  v.  Bank 
of  U.  S.,  8  Wheat,  888. 

2.  When  a  negotiable  instrument  has  passed,  in  the 
ordinary  course  of  business,  into  the  hands  of  a  bona 
fde  holder,  for  a  valuable  consideration,  the  general  rule ' 
is  that  the  defendant  cannot  avail  himself  of  any  de- 
fense, except  in  those  cases  where  the  notes  and  secur- 
ities are  declared  by  the  statute  to  be  absolutely  void ; 
and  in  all  other  cases  it  may  be  laid  down  aa  a  broad, 
general  principle,  that  whenever  one  of  two  innocent 
persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  the  third  person  to  occasion  the  loss,  must  sus- 
tain it  VaUett  v.  Parker^  6  Wend.,  615.  Pickaway  Co. 
Bank  v.  Prothery  12  0.  St,  514.  We  respectfully  sub- 
mit that  the  evidence  in  this  case,  taken  as  a  whole, 
clearly  shows  the  appellant  to  be  a  bona  fide  holder, 
for  value.  The  record  shows  that  the  defendants  pro- 
duced no  testimony  that  the  plaintiff  had  any  notice 
that  there  was  usury  in  the  transaction  in  its  inception, 
nor  does  the  record  show  that  appellant  took  the  note 
and  mortgage  under  such  circumstances  as  to  charge 
him  with  receiving  them  nudafidcy  and  we  submit  that 
under  the  pleadings  the  defendants  were  bound  to  be- 
gin at  the  trial  and  to  prove  the  plaintiff's  knowledge 
of  the  usury  or  facts  set  up  in  the  answer,  and  that 
until  some  evidence  is  produced  tending  to  show  plain- 
tiff's knowledge  of  the  usury  or  facts  set  up  in  the  an- 
swer, the  plaintiff  is  not  at  liberty,  nor  is  he  required 
to  introduce  any  evidence  at  all  on  that  issue.  We 
contend  that  there  is  not  a  scintilla  of  testimony  in  the 
record  tending  to  show  plaintiff's  knowledge  of  the 
usury  or  of  the  facts  set  up  in  the  answer.  The  plain- 
tiff is  presumed  to  be  a  bona  fide  holder  for  value,  and 
makes  out  a  prima  facie  case  by  producing  the  note  in 
evidence,  and  until  there  is  evidence  introduced  tend- 
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ing  to  overcome  this  presumption,  the  law  will  pre- 
sume the  plaintiff  to  be  a  bona  fide  holder  for  value,  , 
without  notice,  and  we  submit  that  there  is  not  a  sylla- 
ble of  testimony  produced  by  the  defendants  in  this 
case,  or  any  witness  therein,  to  overcome  the  presump- 
tion and  'priyrui  facie,  case  made  by  plaintiffs  by  intro- 
ducing note  and  mortgage,  and  we  here  call  attention 
of  the  court  to  the  testiitiony  adduced  by  defendant. 

The  onus  is  upon  the  party  alleging  the  defense  of 
usury,  not  only  to  prove  it,  but  also  to  establish  a 
usurious  intent,  and  the  facts  from  which  such  intent  ' 

is  to  be  deduced.  Thomas  v.  Murray^  32  N.  T.,  612. 
Booth  V.  Sweezey,  8  K  Y.,  276.  Cutler  v.  Wright,  22 
K  Y.,  472. 

When  the  plaintiff  shows  that  he  gave  value  for  the 
note,  to-wit :  $425,  before  due,  and  that  he  is  the  owner 
of  the  same,  and  the  circumstances  under  which  he 
purchased  the  same,  and  these  circumstances  do  not 
disclose  suspicion  of  notice,  then  he  is  presumed  not  to 
have  notice,  and  he  stands  in  the  actual  position  of  a 
bona  fide  holder,  and  the  very  reason  given  by  all  the 
courts  and  authorities  shows  that  it  is  not  necessary  to 
prove  want  of  notice  to  give  plaintiff  the  actual  posi- 
tion of  a  bona  fide  holder  before  due.  Stalker  v.  Mc- 
Donald, 6  Hill,  93.  Swift  v.  Tyson^  16  Peters,  15.  Story 
on  Promissory  Notes,  195. 

George  W.  LowUy  (with  whom  was  Scott  ^  Giffen), 
for  appellee. 

1.  Usury  is  available  as  a  defense  to  an  action  on  a 
contract  in  the  hands  of  a  bona  fide  holder.     Bacon  v. 

Lee^  Gray,  4  Iowa,  490.     Bvrrouglxs  v.  Cook,  17  Iowa,  j 
436.     Brawn  v.  Wilcox,  15  Iowa,  414. 

2.  The  prohibition  of  usury  cannot  be  avoided  by  \ 
the  substitution  of  one  contract  for  another,  or  of  a  I 
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new  note  for  an  old  one.  When  it  enters  into  a  trans- 
action either  directly  or  indirectly,  it  taints  every  part 
of  it.  Campbell  i\  McHarg^  9  Iowa,  354.  Smith  v.  Cooper y 
9  Iowa,  876.     Garth  v.  Cooper^  12  Iowa,  864. 

Maxwell,  Ch.  J. 

In  September,  1875,  one  Keckley,  through  an  agent^ 
loaned  the  defendant  the  sum  of  $200  for  the  period 
of  one  year,  with  interest  at  the  rate  of  50  per  cent., 
taking  as  security  an  assignment  of  a  land  contract 
Before  the  expiration  of  the  year  Keckley,  through  his 
agent,  sold  and  assigned  the  debt,  with  the  security, 
to  a  resident  of  York,  who,  on  an  agreement  to  pay 
$150  as  interest  or  rent,  it  is  uncertain  which,  agreed  to 
extend  the  time  of  payment  for  one  year.  In  January, 
1878,  a  note,  secured  by  a  mortgage,  for  the  sum  of 
$470,  with  interest  at  12  per  cent.,  and  due  September, 
1,  1878,  was  executed  by  the  defendants  to  the  holder 
of  the  claim,  who  soon  thereafter  transferred  them 
without  recourse  to  the  plaintiff. 

In  November,  1878,  the  plaintiff  commenced  an  action 
of  foreclosure  in  the  district  court  of  York  county. 
The  defendants  answered  the  petition  of  the  plaintiff, 
alleging  in  substance  that  the  original  consideration 
of  the  note  and  mortgage  was  $200,  and  no  more, 
and  that  the  plaintiff  purchased  the  note  and  mort- 
gage, with  notice  that  they  were  given  for  a  usurious 
loan.  The  plaintiff  in  his  reply  denied  the  new  mat- 
ter set  up  in  the  answer.  On  the  trial  of  the  cause, 
the  court  found  the  issues  in  favor  of  the  defendants, 
and  rendered  a  decree  of  foreclosure  against  them  for 
the  sum  of  $200,  and  judgment  against  the  plaintiff  for 
costs.  The  plaintiff  brings  the  cause  into  this  court 
by  appeal. 

That  the  note  is  tainted  with  usury,  and  that,  too. 
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of  the  most  rapacious  character,  there  is  no  question. 
In  the  determination  of  the  case,  therefore,  it  is  neces- 
sary to  consider  hut  two  questions:  First  Can  a 
plaintiff  who  is  a  bona  fde  holder  of  a  negotiable  pro- 
missory note,  purchased  for  a  valuable  consideration 
before  maturity,  without  notice,  maintain  an  action 
thereon  free  from  the  defense  of  usury  ?  Second.  Is  the 
plaintiff  such  bona  ^/icfe  holder  of  the  note  in  question? 

The  questions  are  intimately  connected,  and  will  be 
considered  together. 

Section  5  of  the  chapter  on  interest  (Gen.  Stat.,  447) 
provides  that  "if  a  greater  rate  of  interest  than  is 
hereinbefore  allowed  shall  be  contracted  for  or  re- 
ceived, or  reserved,  the  contract  shall  not  therefore  be 
void;  but  if  in  any  action  on  such  contract  proof  be 
made  that  illegal  interest  has  been  directly  or  indi- 
rectly contracted  for,  or  taken  or  reserved,  the  plain- 
tiff  shall  only  recover  the  principal  without  interest^ 
and  the  defendant  shall  recover  costs,''  etc. 

The  court  below  found  generally  for  the  defendants, 
there  being  no  special  finding  of  facts.  The  testimony 
of  the  plaintiff  is  of  a  very  unsatisfactory  character. 
After  stating  of  whom  he  purchased,  and  when,  he  tes- 
tifies :  "  Nothing  was  said^  nor  was  there  any  intima- 
tion, that  it  (the  note)  would  be  contested*  I  am  the 
purchaser  and  owner  of  the  note  and  mortgage,  the 
sole  owner.  *  *  *  I  paid  about  $425  for  note  and 
mortgage.  The  agreement  was  made  about  the  first  of 
April.  He  (the  person  of  whom  he  purchased)  had 
$280  belonging  to  me.  He  wanted  to  sell  paper;  I 
wanted  to  buy.  He  spoke  about  this  paper ;  I  never 
had  any  knowledge  or  reason  to  believe,  before  or  after 
the  purchase,  of  any  contest  to  be  had  over  it.  We  had 
a  settlement  July  4, 1878 ;  there  was  $140  or  $145  in 
his  possession  of  mine.  The  mortgage  and  assignment 
were  not  sent  to  me  until  about  the  15th  of  April ;  I 
17 
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had  it  until  nearly  due.  No  understanding  about  Mr. 
France  making  it  good  was  had ;  nothing  of  that  kind 
was  understood.  I  took  an  account  of  the  insurance, 
that  is,  partly.  I  have  never  received  anything  on 
the  note  and  mortgage."  This  is  his  entire  testimony, 
except  that  portion  stating  when  and  of  whom  he  pur- 
chased. 

Section  81  of  the  code  of  civil  procedure  provides 
that  '^  in  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  shall  be  without  prejudice 
to  any  set-off  or  other  defense  now  allowed ;  but  this 
section  shaU  not  apply  to  negotiable  bonds,  promissory 
notes,  or  bills  of  exchange,  transferred  in  good  faith 
and  upon  good  consideration  before  due." 

Section  1791  of  the  code  of  Iowa  of  1860  (Laws  of 
1853,  chap.  37),  sec.  2080  of  the  revision  of  1878,  pro- 
vides that  ^^  if  it  shall  be  ascertained  in  any  suit, 
brought  on  c^y  contract,  that  a  rate  of  interest  has 
been  contracted  for  greater  than  is  authorized  by  this 
chapter,  either  directly  or  indirectly,  in  money  or 
property,  the  same  shall  work  a  forfeiture  of  ten  cents 
on  the  hundred  by  the  year  upon  the  amount  of  such 
contract  to  the  school  fund  of  the  county  in  which  the 
suit  is  brought,  and  the  plaintiff  shall  have  judgment 
for  the  principal  sum  without  either  interest  or  costs," 
etc. 

In  the  case  of  OaUanan  v.  ShaWy  24  Iowa,  441,  where 
a  note  and  mortgage  were  given  in  1857,  and  an  ac- 
tion of  foreclosure  commenced  in  1861,  and  a  decree 
rendered  in  1867,  it  was  held  that  when  a  party  pui> 
chased  a  note  upon  the  representations  of  the  maker, 
that  it  was  not  usurious,  and  without  any  knowledge 
of  the  usury,  the  maker  could  not  afterwards  set  up 
the  defense  of  usury;  but  otherwise  if  the  assignee 
did  not  rely  on  the  representations  or  had  knowledge 
of  the  usury. 
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la  Dickerman  v.  Day,  31  Id.,  444,  it  was  held  that 
the  defense  of  usury  was  not  available  in  an  action 
against  the  accommodation  maker  of  a  promissory  note 
by  a  purchaser  in  good  faith  from  the  payee  at  a 
greater  discount  than  legal  interest,  taken  without  any 
knowledge  of  the  character  of  the  paper. 

In  Watson  v.  Hoag^  40  Id.,  142,  it  was  held  that  the 
transferee  was  not  a  purchaser  in  good  faith,  and  that 
the  claim  of  usury  was  a  defense  in  an  action  upon 
the  note. 

The  statute  of  12  Anne,  chap.  16,  enacted  that  all 
bonds,  contracts,  and  assurances  whatsoever,  made  for 
the  payment  of  any  principal  or  money  to  be  lent, 
whereby  usurious  interest  was  taken  or  received, 
should  be  utterly  void.  Under  this  statute  it  was  held 
that  a  note  or  bill  was  void  for  usury,  even  in  the 
hands  of  an  innocent  purchaser.  The  hardship  of 
this  rule  led  to  the  passage  of  the  statute  of  58  Geo. 
in,  Ch.  93,  which  provided  that  such  instruments  should 
not  be  void  in  the  hands  of  an  indorsee  for  value  un- 
less he  had  notice  of  the  usury.  The  statute  of  Anne 
was  adopted  by  New  York  in  1787,  and  continued  in 
force  until  1830,  when  the  provisions  of  the  statute 
of  68  Geo.  ni  were  adopted.  In  1837  the  law  of  New 
York  was  again  changed,  declaring  commercial  paper 
void  even  in  the  hands  of  a  bona  Jide  holder  .without 
notice.  The  New  York  decisions  and  those  under 
similar  statutes,  therefore,  are  not  applicable  in  this 
state.  Our  statute  expressly  declares  that  the  contract 
shall  not  therefore  be  void  because  of  usury,  but  in 
such  case  the  plaintiff,  where  suit  is  brought,  shall 
only  recover  the  principal,  and  the  defendant  shall 
recover  costs.  Docs  this  provision  apply  to  the  case 
of  a  bona  Jide  purchaser  for  a  valuable  consideration  of 
negotiable  paper  before  due,  without  notice?  We 
think  not 
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In  Bacon  v.  LeCy  4  Clarke  (Iowa),  490,  it  was  held 
that  usary  may  be  pleaded  in  an  action  on  a  nsurioas 
contract  when  brought  in  the  name  of  an  indorsee  or 
innocent  bona  Jide  holder.  The  decision  appears  to  be . 
predicated  upon  the  peculiar  provisions  of  the  statute, 
which  provide  that  in  no  case  where  unlawful  interest 
shall  be  contracted  for  shall  the  plaintiffs  in  a  suit 
brought  upon  the  contract,  have  "  judgment  for  more 
than  the  principal  sum  loaned,"  and  that  the  bcrui  fide 
assignee  of  a  usurious  contract  may  recover  against 
the  itsurer  the  full  amount  of  the  consideration  paid 
by  him  for  such  contract,  deducting  the  amount  of  the 
principal  sum  recovered  against  the  makers.  As  we 
have  no  provision  allowing  the  purchaser  of  negotii^ 
ble  paper  to  recover  against  the  usurer  in  such  case, 
the  above  decision  has  no  application  to  the  case  at 
bar. 

Negotiable  paper  before  maturity  is  intended,  to 
some  extent  at  least,  to  represent  money.  Possession 
is  jmrna  facie  evidence  of  ownership  where  it  is  pay- 
able to  bearer,  or  indorsed  in  blank.  The  bona  Jide 
holder  can  recover  upon  the  paper,  although  it  came 
to  him  from  a  person  who  had  stolen  it  from  the  true 
owner,  provided  he  took  it  innocently,  in  the  course  of 
trade,  for  a  valuable  consideration  and  not  overdue, 
and  under  circumstances  of  due  caution.  8  Kent 
Com.,  78,  79.  And  he  need  not  account  for  the  posses- 
sion of  it  unless  suspicion  be  raised.  This  doctrine  is 
founded  on  the  commercial  policy  of  sustaining  the 
credit  and  circulation  of  negotiable  paper. 

The  principle  is  now  well  settled  that  if  a  note  is  not 
declared  void  by  statute,  mere  illegality  in  its  consider- 
ation will  not  affect  the  rights  of  a  bona  fide  purchaser 
for  value.  Norris  v.  Langlef/^  19  N".  Harap.,  423.  Slate 
Bank  V.  Thompson^  42  Id.,  869.  Converse  v.  Foster y  82 
Vt,  828.  Baton  v.  Coit^  5  Mich.,  505.  Sistemans  v.  I^eld, 
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9 Gray, 331.  Smithv.Columbua State Bank^antcp.Sl.  But 
when  the  illegal  consideration  is  proved,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  he  is  a  bona  fde 
holder  for  value,  and  without  notice.  In  Patonv.Ooii^ 
6  Mich.,  610,  the  supreme  court  of  Michigan  say  the 
rule  is  the  same  as  to  the  burden  of  proof  in  case  an 
illegal  consideration  is  shown,  as  where  it  is  proved 
that  the  paper  was  obtained  by  fraud  and  duress,  and 
cite  in  support  of  the  proposition  a  large  number  of 
cases.  And  such  is  undoubtedly  the  law.  And  where 
this  is  shown  he  may  recover  in  a  proper  case,  although 
usury  may  have  entered  into  the  consideration  of  the 
obligation.  The  cases  that  hold  to  the  contrary  appear 
to  give  undue  weight  to  decisions  under  statutes  de- 
claring such  instruments  void.  Such  decisions  have 
no  application  to  our  statute.  A  bona  fide  purchaser  is 
entitled  to  protection,  and  if  one  of  two  innocent  per- 
sons must  suffer,  he  must  bear  the  loss  who  placed  the 
means  in  the  hands  of  another  to  commit  the  injury. 
We  think  it  is  very  clear  that  the  defense  of  usury  is 
not  available  against  a  bona  fide  purchaser  of  negotiable 
paper  for  value  before  maturity.  But  the  holder,  to  be 
entitled  to  protection,  must  have  acquired  the  paper  in 
good  faith  from  his  predecessor.  The  mere  payment 
of  value  will  not  protect  him  if  he  had  notice,  or  the 
circumstances  were  sufficient  to  put  him  upon  inquiry 
as  to  the  character  of  the  consideration.  In  this  case 
it  is  evident  that  the  plaintiff  is  not  a  bona  fide  pur- 
chaser. He  does  not  deny  that  he  had  notice  of  the 
original  consideration.  The  attempt  to  conceal  it  un- 
der the  guise  of  a  lease,  and  his  statement  that  he 
did  not  know  the  matter  would  be  "  contested,"  fall 
&r  short  of  a  denial  of  knowledge  of  the  considera- 
tion. 

Against  all,  except  bona  fide  purchasers  for  value 
without  notice^  the  law  as  to  usury  will  be  fully  en- 
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forced.  As  the  plaintiff  has  failed  to  bring  himself 
within  the  rule  as  to  bona  Jide  purchasers,  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  apfibhed. 
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William  Hurley,  plaintipp  in   error,  v.  William 
cox  and  others,  defendants  in  error. 

Kortgage  Foreclosure :  statute  of  limit  atioits.  In  1S68, 
G.  executed  a  mortgage,  due  in  one  year,  upon  certain 
lands  in  this  state.  In  1872  an  action  was  instituted  to  fore- 
dose  the  same,  no  payments  having  been  made  thereon,  and 
certain  parties  holding  tax  deeds  on  the  lands  were  made  de- 
fendants, who  demurred  to  the  petition.  Held^  1.  That  it  being 
apparent  from  the  face  of  the  petition  that  the  debt  was  barred, 
the  demurrer  was  property  sustained.  2.  That  parties  hold- 
ing tax  deeds  were  not  proper  parties  to  the  proceeding  to  for- 
close;  but  that,  having  been  made  parties,  the  plaintiff  must  re- 
cover, if  at  all,  on  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  the  defendant's  title.  8.  That  the  statute  of 
limitations  is  one  of  repose,  and  an  action  to  foreclose  a  mort- 
gage is  barred  when  the  statute  has  run  against  the  note  or  debt, 
under  the  law  as  it  stood  before  the  amendment  to  the  act  of 
limitations,  approved  February  12th,  1869. 

Error  to  the  district  court  of  Burt  county.  Tried 
below  before  Maxwell,  J.,  in  1874,  while  sitting  as 
district  judge  in  that  county. 


NoTB.— It  was  held  in  Kyger  v,  Ryley^  2  Neb.,  20,  Peters  v.  Dim- 
fi«2^,  6  Neb.,  460,  and  Hurley  v.  EsteSy  6  Neb.,  886,  that  where  the 
debt  is  barred  by  the  statute  of  limitations,  no  action  can  be  main- 
tained on  the  mortgage.  But  under  the  amendment  made  in  1869  to 
lection  six  of  the  civil  code  (Gen.  Stat.,  268),  it  was  held  (Majcwell, 
Oh.,  J.,  dissenting),  in  Hale  v.  Christy^  8  Neb.,  264,  that  an  action  to 
foreclose  a  mortgage  could  be  brought  in  ten  years,  although  the  note 
had  been  barred. — Rep. 
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Oarrigan  ^  Osbom  arid  John  F.  Monk  for  plaintiff  in 
error. 

W.  Parrish  and  C.  J.  DSworth  for  defendants  in  error. 

Maxwell,  Ch.  J. 

On  the  19th  day  of  October,  1872,  the  plaintiff  com- 
menced an  action  in  the  district  court  of  Burt  county 
against  William  Cox  and  James  Ashley  to  foreclose  a 
mortgage  upon  certain  lands  in  that  county.  Oa  the 
5th  day  of  June,  1874,  an  amended  petition  was  filed 
by  the  plaintiff  bringing  in  E.  D.  Canfield  as  a  party 
defendant.  The  action  is  founded  upon  a  mortgage 
executed  by  the  defendant  Cox,  in  the  year  1858,  upon 
certain  lands  in  Burt  county,  and  alleges  that  no  part 
of  the  sum  due  on  the  mortgage  has  been  paid,  and  that 
no  proceedings  have  been  had  at  law  for  the  recovery 
of  the  same.  The  petition  also  alleges  that  the  defend- 
ants, Ashley  and  Canfield,  hold  tax  deeds  upon  portions 
of  said  lauds  which  are  prima  fade  evidence  of  title,  but 
it  is  claimed  the  proceedings  upon  which  they  are 
based  are  illeg*al  and  void,  and  that  said  deeds  con- 
fer no  title.  The  plaintiff  prays  for  a  decree  of  fore- 
closure and  sale  of  the  mortgaged  premises,  and  that 
the  defendants,  Ashley  and  Canfield,  may  be  required 
to  assert  their  title  to  said  premises,  and  that  it  may  be 
declared  void,  etc.  The  defendants,  Ashley  and  Can- 
field,  demurred  to  the  petition  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  and  the  cause  dismissed. 
The  cause  is  brought  into  this  court  by  petition  in 
error. 

A  copy  of  the  note  is  set  out  in  the  petition,  from 
which  it  appears  that  it  became  due  on  the  23d  day  of 
August,  1859,  being  dated  at  Omaha,  and  payable  at 
the  office  of  Cassady  and  Test,  in  Council  Bluffs,  Iowa. 
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The  proviso  to  section  17  of  the  code  provides  that 
"the  absence  from  the  state,  death,  or.  disability  of  a 
non-resident,  save  the  cases  mentioned  in  the  section, 
shall  not  operate  to  extend  the  period  within  which 
actions  in  rem  shall  be  commenced  by  and  against  such 
non-resident,  or  his  representatives/'  This  case  is  not 
within  the  exception,  and  this  court  has  held  in  a  num- 
ber of  instances  that  the  foreclosure  of  a  mortgage  was 
a  proceeding  in  rem.  Hector  v,  Rottonj  8  Neb.,  177.  Pe- 
ters V.  Dunnells,  5  Id.,  460.  Hurley  v.  EsteSj  6  Id.,  886. 
The  cases,  without  an  exception  so  far  as  I  am  aware, 
hold  that  the  note  is  the  debt  and  the  mortgage  the 
mere  incident,  and  such  has  been  the  uniform  holding 
of  this  court.  Kf/ger  v.  Ryley^  2  Neb.,  28.  Richards  v. 
Kountze,  4  Id.,  208.  Webb  v.  Hoselton,  Id.,  817.  The 
debt  therefore  being  barred,  no  action  can  be  main- 
tained on  the  mortgage. 

But  it  is  urged  that  while  the  defendant.  Cox,  could 
avail  himself  of  the  statute  of  limitations,  the  defend- 
ants, Ashley  and  Canfield,  are  not  in  a  position  to  avail 
themselves  of  this  plea.  It  appears  from  the  petition 
that  these  defendants  have  an  interest  in  the  land,  hav- 
ing tax  deeds  therefor,  that,  so  far  as  appears,  are  reg- 
ular on  their  face.  And  for  aught  that  appears  they 
may  have  been  in  possession  of  the  land  a  sufficient 
length  of  time  to  vest  the  title  in  them  absolutely. 
They  were  not  proper  parties  to  the  proceeding,  but 
having  been  made  such,  they  have  a  right  to  defend 
their  title.  If  the  debt  was  barred  in  five  years  the 
lien  of  the  mortgage  ceased  absolutely  at  that  time. 
The  plaintiff  must  recover,  if  at  all,  by  showing  that  he 
has  a  cause  of  action  against  the  land,  not  by  showing 
the  invalidity  of  the  defendant's  title.  Possession  alone 
is  a  good  title  against  one  who  can  show  no  better. 
In  this  state  it  is  unnecessary  to  plead  the  statute  of 
limitations  where  it  appears  on  the  face  of  the  petition 
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that  the  cause  of  action  was  barred  at  the  time  the  suit 
was  instituted.  Peters  v.  DunneUsy  5  Neb.,  460.  jHur- 
ley  V.  EsteSy  6  Id.,  386.  And  this  is  the  rule  in  Ohio, 
from  whence  our  code  was  copied.  Siwrgis  v.  Burton^ 
8  O.  S.,  215.  Bissell  v.  Jaudoriy  16  Id.,  498,  504.  Delr 
aware  County  v.  Andrews j  18  Id.,  49.  The  law  of  New 
York,  and  perhaps  some  other  states,  provides  that 
"the  objection  that  the  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by  answer," 
but  we  have  no  such  provision  in  our  statute.  A  plea 
of  the  statute  was  formerly  regarded  by  the  courts  as 
dishonorable  and  not  to  be  favored.  Willet  v.  Athertonj 
1  W.  Bl.,  35.  Perkins  v.  Burbanky  2  Mass.,  81.  And 
the  statute  was  regarded  as  one  of  presumption,  which 
the  slightest  acknowledgments,  such  as  "Prove  your 
debt  and  I  will  pay  you,"  "  I  am  ready  to  account,  but 
nothing  is  due  you,"  were  sufficient  to  overcome.  At 
the  present  time  the  statute  is  regarded  as  one  of  re- 
pose, and  proceeds  upon  the  expediency  of  refusing  to 
enforce  a  stale  claim  whether  it  has  been  paid  or  not 
As  was  said  by  Judge  Story:  "  The  object  of  which  is 
to  suppress  fraudulent  and  stale  claims  from  springing 
up  at  great  distances  of  time,  and  surprising  the  par- 
ties or  their  representatives,  when  all  the  proper  vouch- 
ers and  evidence  are  lost,  or  the  facts  have  become  ob- 
scure from  the  lapse  of  time,  or  the  defective  memory, 
or  death,  or  removal  of  witnesses."  Spring  v.  Greyy  6 
Mason,  523.  This  is  not  a  case  where  the  defendants 
purchased  subject  to  a  lien,  but  where  they  hold  inde- 
pendently of  it.  As  the  claim  of  the  plaintiff  is  barred 
by  the  statute,  the  demurrer  must  be  sustained,  and 
the 
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Olmstead  v.  Riven. 

Hamdbk  a.  Olmstead,  plaintiff  nr  errob,  y.  John  D. 

Rivers,  defendant  in  error. 

1.  Fraotioe:  ▲ttachmsnt:  DiBSOLirTioir.  The  fttiluro  of  ih« 
plaintiff  to  attach  a  copy  of  the  instrument  on  which  the  actiou 
is  brought  to  the  petition  is  not  a  good  ground  for  dissolving  an 
attachment.  Such  omission  can  be  taken  advantage  of  only  by 
a  proper  motion,  directed  against  the  petition  itself,  to  require 
a  copy  to  be  given. 

S.      :      IIKSITS   OF   THX  ALLEOSD    IKJ>VBTBDVB88  KOT  QXHES* 

TiOKABLS  OK  ifOTioK  TO  DISSOLVE.  Where  the  petition  states 
a  good  cause  of  action,  the  merits  of  the  demand  cannot  b« 
questioned  on  a  motion  to  dissolve  an  attachment  issued  in  the 
case. 


8.    :    :    TTVDXRTAKnra  nr  ATTACHKKVT.     In  case  of 

an  attachment  against  a  non-resident  defendant  no  undertaking 
is  required.  In  such  case  the  statute  expressly  authorizes  the 
order  to  be  issued  without  giving  an  undertaking,  and  this  pr(H 
vision  invades  no  constitutional  privilege  of  such  defendant 

This  was  a  petition  in  error  to  reverse  an  order  of 

•the  district  court,  Gaslin,  J.,  presiding,  for  Adams 

county,  dissolving  an  attachment  issued  in  the  action. 

a.  A.  Batty y  for  plaintiff  in  error. 

'No  counsel  for  defendant  in  error,  but  by  leave  of 
court  J.  H.  Broody  filed  a  brief  containing  substantially 
the  same  argument  made  by  him  in  Marsh  v.  Stede^ 
ante  p.  96. 

Lake,  J. 

The  dissolution  of  the  attachment  is  the  only  matter 
alleged  for  error.  The  grounds  of  the  motion  to  dis- 
solve, and  which  the  court  sustained,  were  as  follows: 

First.  That  no  copy  of  the  bond  or  instrument  on 
which  the  action  was  founded  was  ''  attached  to  the  pe- 
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tition/'  This  omission  was  not  at  all  prejudicial  to  the 
attachment  proceedings,  which  were  collateral  and 
merely  auxiliary  to  the  action  proper.  The  only  object 
of  the  attachment  was  to  secure  funds  with  which  to 
satisfy  the  anticipated  judgment  if  it  should  be  finally 
obtained.  The  failure  to  attach  a  copy  of  the  instru- 
ment sued  on  can  be  taken  advantage  of  only  by  a 
proper  motion  directed  against  the  petition  itself. 

Second.  That  the  order  of  attachment  issued  with- 
out a  bond  or  undertaking  having  been  executed  to 
the  defendant.  On  this  point,  while  it  is  not  claimed 
that  any  of  the  requirements  of  our  own  statutes  on 
the  subject  have  been  disregarded,  it  seems  to  be 
thought  that,  in  issuing  the  order  without  such  under- 
taking, some  fundamental  right  of  the  defendant,  as 
guaranteed  by  the  first  clause  of  sec.  2,  art.  IV,  of  the 
federal  constitution,  has  been  trampled  upon.  This 
clause  of  the  constitution  declares  that  ^'  The  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states.'^ 

This  clause  of  the  constitution  has  been  held  by  high 
authority  to  refer  solely  to  those  privileges  and  immu- 
nities which  are  in  their  nature  fundamental;  which 
belong  of  right  to  the  citizens  of  all  free  governments; 
and  which  have  at  all  times  been  enjoyed  by  the  citi- 
zens of  the  several  states  which  compose  the  federal 
union.  O/rfidi  v.  CoryaU,  4  W.  0.  C,  380.  But  it 
does  not  embrace  privileges  conferred  by  the  local 
laws  of  a  state.  Conner  v.  Elliott j  18  How.,  591.  Such 
being  the  nature  of  the  privileges  covered  by  this  pro- 
vision, we  fail  to  see  the  propriety  of  an  appeal  to  it  as 
against  the  rule  of  our  statutes,  which  makes  a  distinc- 
tion between  non-resident  and  other  defendants  in  the 
matter  of  attachment  bonds.  Section  200  of  our  code 
of  civil  procedure  provides  that  "  where  the  ground  of 
the  attachment  is,  that  the  defendant  is  a  foreign  cor- 
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poration,  or  a  noD-resident  of  the  state,  the  order  of 
attachment  may  be  issued  without  an  undertaking. 
In  all  other  cases  the  order  of  attachment  shall  not  be 
issued  by  the  clerk  until  there  has  been  executed  in  his 
office  by  one  or  more  sufficient  sureties  of  the  plaintiflF,  to 
be  approved  by  the  clerk,  an  undertaking,  not  exceeding 
double  the  amount  of  the  plaintiiPs  claim,  to  the  effect 
that  the  plaintiff  shall  pay  the  defendant  all  damages 
which  he  may  sustain  by  reason  of  the  attachment  if 
the  order  be  wrongfully  obtained."    Gen.  Stat.,  657. 

It  will  be  noticed  that  no  reference  is  here  made  to 
the  matter  of  permanent  abode.  It  is  with  non-resi- 
dent defendants  generally,  whether  they  be  citizens 
permanently  domiciled  in  the  state  or  not,  that  the 
statute  deals.  If  a  defendant  be  actually  residing  in 
this  state  when  the  attachment  issues,  even  although 
his  permanent  legal  domicile  be  elsewhere,  he  is  enti- 
tled to  the  undertaking.  It  is  clear  that  no  constitu- 
tional privilege  of  the  defendant  has  been  invaded,  and 
this  ground  of  his  motion  cannot  be  sustained.  Marsh 
V.  Steele  et  at.  ^  ante  p.  96. 

Third.  It  is  further  objected  in  said  motion  that  the 
claim  on  which  suit  was  brought  was  not  due  at  the 
commencement  of  the  action.  This  is  mere  assertion, 
with  no  showing  to  sustain  it.  The  petition  sets  forth 
a  good  cause  of  action,  and  whether  it  be  true  or  false, 
cannot  be  inquired  of  on  a  motion  to  dissolve  the  at- 
tachment. That  question  can  be  settled  only  on  the 
trial  of  the  issues  under  the  pleadings. 

Several  other  objections  to  the  attachment  are  for- 
mally stated  in  the  motion,  but,  like  the  one  last  re- 
ferred  to,  they  relate  exclusively  to  the  ultimate  abil- 
ity of  the  plaintiff  to  prove  his  case,  and  not  to  any 
matter  that  can  properly  be  included  in  a  motion  to 
dissolve  the  attachment,  and  it  is  unnecessary  to  no- 
tice them  further. 
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Being  of  opinion  that  this  motion  ought  not  to  have 
been  sustained,  the  order  of  the  district  court  in  that 
behalf  is  reversed,  and  the  attachment  fully  re-in- 
stated. 


Order  rbvsrsbd. 


John  K  Ottenstein,  plaintiff  in  error,  v.  James  B. 
Alpauqh  and  others,  defendants  in  error. 

1.  County  Clerk:  tob  what  acts  aloits  bitrbtibs  ok  his 
OFTiciAL  BOND  ABB  LIABLB.  Action  against  sareties  on  the 
official  bond  of  coanty  clerk.  The  petition  alleged  that  one 
Alpaagh,  who  was  county  clerk,  had  falsely  certifled|  under 
the  county  seal,  that  a  bill  in  his  own  favor  for  five  hundred 
and  sixty-four  dollars  against  the  county  of  Lincoln  had  ^^been 
allowed  by  the  county  eommisHoners,"  by  which  means  he  was 
enabled  afterwards  to  sell  his  pretended  claim  to  the  plaintiff, 
to  his  injury.  Heldy  that  inasmuch  as  there  was  no  law  requir- 
ing, or  even  authorizing,  such  certificate  in  any  case,  the  mak- 
ing it  could  in  no  sense  be  regarded  as  relating  to  official  duty, 
and  that  the  sureties  were  not  liable. 


2.——:    .    Sureties  on  official  bonds  are  answerable  only 

for  such  acta  of  their  principals  as  are  done  viriute  officii. 

Error  to  Lincoln  county  district  court.  Heard 
there  upon  demurrer  to  the  petition  before  Gaslin,  J., 
demurrer  sustained,  and  action  dismissed  as  to  de- 
fendants, who  were  sureties  en  the  bond  upon  which 
the  action  was  brought. 

Hinman  ^  Neville^  for  plaintiff  in  error. 

If  the  certificate  of  indebtedness,  authenticated 
with  the  seal,  is  entirely  illegal,  yet  the  clerk  is  bound 
by  law  to  keep  the  seal  of  the  coimty^  and  not  use  nor 
permit  its  use  upon  any  paper  or  in  any  manner  not 
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directed  by  law,  and  such  use  forfeits  his  bond  and 
gives  the  party  injured  a  right  to  recover.  Gen.  Stat., 
239,  sec.  88.  The  instrument,  or  certificate  of  indebt- 
edness, set  forth  in  the  proceedings,  is  a  statement  of 
what  purports  to  have  been  the  action  of  the  board  of 
county  commissioners.  When  it  says  "  said  court "  it 
refers  to  the  commissioner's  court,  and  the  seal  and  sig- 
nature of  said  clerk  is  attached  to  said  certificate,  as 
an  attestation  of  the  genuineness  of  the  same,  when 
the  same  was  absolutely  false,  no  such  action  having 
been  taken  by  said  board  of  county  commissioners, 
and  the  said  bondsmen  are  liable  to  the  party  injured 
by  said  clerk's  fraudulent  acts,  representations,  and  at- 
testations done  by  color  of  his  said  ofiice.  See  Gen. 
Stat,  above  cited,  also  Cricket  et  aL  ».  The  State  of  OhiOj 
18  Ohio  State,  p.  9,  and  particularly  p.  23,  seems  to  be 
conclusive  of  this  point,  the  only  distinction  being 
that  in  that  case  the  money  was  obtained  from  the 
treasury  and  in  this  case  from  an  individual.  Kane  v. 
U.  P.  R.  R.  Co.,  5  Neb.,  105.  17  Gratt.,  Va.,  124.  17. 
Mich.,  480.  4  Ohio  State,  418.  4  K  Y.,  173.  18 
Miss.,  487. 


Lamb,  BUJingsley  ^  Lambertsonj  for  defendants  in 
error. 


1.  A  party  suing  at  law  on  a  bond,  or  other  writ- 
ten instrument,  if  he  recover  at  all,  recovers  accord- 
ing to  its  terms.     Sexson  v.  Kelley,  3  Neb.,  104. 

2.  A  county  clerk  is  a  ministerial  officer,  and  a 
ministerial  officer  can  do  no  valid  act,  but  what  he  is 
either  expressly  or  by  necessary  implication  authorized 
to  do.  Vose  V.  Dean,  7  Mass.,  280.  People  v.  Collins, 
7  Johns.,  549. 

8.  There  is  no  statutory  provision  that  either  ex- 
pressly or  by  implication  authorizes  a  county  clerk  to 
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Sign  or  countersign  certificates  of  indebtedness  of  a 
county.  ^ 

4.  A  man  who  holds  the  office  of  clerk  may  do 
many  things  which  will  render  himself  personally  lia- 
ble, but  for  which  his  sureties  are  not  responsible. 
The  sureties  do  not  bind  themselves  to  protect  the 
public  against  every  act  of  their  principal,  nor  do  they 
become  his  sureties  that  he  will  commit  no  torts. 

It  is  a  principle,  long  and  well  established,  that  offi- 
cial acts  are  those  which  are  done  by  virtue  of  the 
office;  such  as,  if  properly  done,  exculpate  both  the 
officer  and  his  sureties  from  responsibility,  but  which, 
if  neglected  or  improperly  done,  render  both  liable. 
Brandt  on  Suretyship  and  Guaranty,  §  451, 453.  State 
V.  Conover,  28  K  J.  L.,  230. 

5.  A  distinction  is  taken  by  the  authorities  between 
an  act  done  colore  officii  and  one  done  viriute  officii^  and 

.  in  the  latter  only  are  the  sureties  of  the  officer  held 
liable.  Morris  v.  Van  VocLsty  19  Wend.,  283.  Gerber  v. 
Ackley^  37  Wis.,  44.  Coupy  v.  Henley ^  2  Esp.,  240. 
Seeley  v.  Birdsall^  15  Johns.,  267.  Huffman  v.  Kopple- 
hm,  8  Neb.,  348. 

In  this  case  plaintiflF,  in  his  amended  petition,  claims 
that  the  act  complained  of  was  done  by  color  of  his 
(the  clerk's)  office,  and  not  that  he  did  it  by  virtue  of 
his  office,  and  for  that  reason  fails  to  show  a  breach  of 
the  conditions  of  Alpaugh's  official  bond  for  which  the 
sureties  would  be  liable.  Gerber  v.  Ackley^  37  Wis., 
44. 


Lake,  J. 


The  condition  of  the  official  bond  on  which  the  sev- 
eral defendants,  who  demurred  to  the  petition,  were 
sureties,  was  that  their  co-defendant,  Alpaugh,  should 
^^  render  a  true  account  of  his  office,^'  etc.,  and  ^' faith- 
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fully  and  impartially,  and  without  fear,  favor,  fraud,  or 
oppression,  perform  all  other  duties  now  or  hereafter 
required  of  his  oflSice  by  law." 

This  bond  is  the  measure  of  the  obligation  which 
these  sureties  took  upon  themselves.  It  was  for  the 
faithful  performance  by  said  Alpaugh  of  all  the  vari- 
ous and  official  acts  and  duties,  which  he  as  county 
clerk  might  legally  be  called  upon  to  perform,  that 
they  undertook  to  answer. 

And  this  leads  us  to  the  inquiry  whether  the  act 
complained  of,  and  by  which  Alpaugh  succeeded  in 
defrauding  the  plaintiff  out  of  several  hundred  dol- 
lars, is  covered  by  his  official  bond;  in  other  words, 
whether  it  was  in  the  line  of  his  official  duty. 

The  gravamen  of  this  complaint  is,  that  as  county 
clerk,  and  under  the  county  seal  which  was  under  his 
care,  Alpaugh  falsely  certified  that  a  "  bill ''  in  his  fa- 
vor for  $564  had  ^^  been  allowed  by  the  county  com- 
missioners," by  which  he  was  enabled  afterwards  to 
sell  his  pretended  claim  against  the  county  to  the 
plaintiff,  to  his  injury. 

Although  this  deception  and  fraud  was  practiced  by 
Alpaugh  under  color  of  his  said  office,  it  may  be,  it  can 
in  no  sense  be  regarded  as  an  official  act  It  was  not 
done  virMe  officii  There  was  no  law  requiring  or  even 
authorizing  such  certificate  to  be  made,  not  even  if  a 
just  bill  against  the  county  had  been  allowed  him  by 
the  board  of  county  commissioners,  and  it  was  not 
even  prima  fade  evidence  of  the  fact  therein  asserted. 
All  proceedings  of  the  board  of  commissioners  are  re- 
corded in  a  book  kept  for  that  purpose,  and  it  is  to 
this  record  that  resort  should  be  had  to  ascertain  what 
action  they  have  taken  on  any  matter  brought  before 
them. 

We  believe  the  law  is  now  well  settled  that  sureties 
on  official  bonds  are  only  answerable  for  such  acts  of 
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their  principals  as  relate  to  official  duty,  or,  as  ex- 
pressed in  legal  phrase,  acts  done  virtute  officii.  Under 
this  rule,  which  was  recognized  and  applied  in  the  case 
of  Huffman  v.  Kopplekom  et  al.^  8  STeb.,  844,  it  is  clear 
that  the  demurrer  to  the  petition  was  properly  sus- 
tained. 


JUDOMBNT  AFFIRliBD. 


Hbnbt  a.  Sohlbnceer,  plaintiff  in  ERROR,  y.  Thb 
State  of  Nebraska,  defendant  in  error. 

1.  Homicide:    maliob.     It  being  shown  that  the  prisoner  vol- 

untarily,  and  without  just  cause  or  provocation,  shot  and  killed 
the  deceased,  the  act  being  unlawful,  malice  will  be  presumed. 

2.    :     MXJRDBB  IK  THE  FIB8T  DBOBKK.    And  in  addition  to 


being  unlawAil  and  malicious,  to  make  the  act  of  killing  murder 
in  the  firstr  degree,  it  is  only  necessary  to  establish  that  it  was 
done  with  deliberation  and  premeditation,  of  which  there  being 
some  evidence  before  the  jury,  their  verdict  fixing  that  as  the 
degree  of  criminality  is  conclusive  on  that  point. 

8;.  Questions  of  Fact  to  be  Settled  by  the  Jury.  In  orim* 
inal  cases  all  questions  of  fact  are  to  be  settled  by  the  jury,  and 
unless  the  want  of  sufficient  evidence  to  support  their  finding 
be  very  clear,  it  will  not  be  disturbed. 

4.  Be-ezamination  of  Witnesses.  As  a  general  rule  the  re- 
examination of  a  witness  should  be  limited  to  the  points  arising 
out  of  the  cross-examination.  But  whether  this  rule  shall  be 
strictly  enforced  or  not  seems  to  rest  entirely  in  the  discretion 
of  the  presiding  judge. 

■ 

6.  Witness:  bxpert:  bupposkb  casb.  In  the  examination  of 
an  expert  witness  as  to  the  appearance  of  the  bullet  wound  of 
which  the  deceased  died,  it  is  not  improper  to  state  a  supposed 
case  as  a  means  of  showing  what,  under  different,  conditions, 
the  appearance  of  a  wound  made  by  the  same  agency  might  or 
would  have  been. 
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0.  Practice:  QussTioim  considbbbd  bt  ths  suprimx  court. 
In  the  supreme  court  the  examination  of  questions  relating  to 
the  evidence  is  confined  to  such  as  were  distinctly  raised  and 
passed  upon  in  the  court  whose  record  is  under  review. 

7.  Non-expert  Witnees:    opiinoir  or.    The  opinion  of  a  wit- 

ness, not  an  expert,  is  competent  evidence  upon  the  question  of 
the  prisoner's  sanity,  where  such  opinion  is  formed  upon  facts 
within  the  personal  knowledge  of  the  witness,  and  sworn  to  hy 
him  before  the  Jury. 

8.  Intoxication  no  Excuse  for  Crime.    Voluntary  intoxi- 

cation is  no  excuse  for  crime ;  but  on  the  trial  of  one  charged 
with  murder  in  the  first  degree,  his  intoxication  may  be  taken 
by  the  jury  as  a  circumstance  to  show  that  the  act  of  killing 
was  not  deliberate  and  premeditated. 

9.  Insanity:     whxit  it  dobs  not  xxoubs  crimk.     Temporary 

insanity  produced  immediately  by  intoxication  does  not  destroy 
responsibility  where  the  accused,  when  sane  and  responsible, 
made  himself  voluntarily  drunk. . 

I 

Error  to  the  district  court  of  Lancaster  county. 

The  plaintiff  in  error  was  indicted  at  the  Octoher 
Term,  1878,  for  the  murder  of  Florence  Booth,  on  the 
10th  day  of  October.  The  testimony  showed  that  on 
that  day,  Schlencker,  while  under  the  influence  of 
liquor,  obtained  a  revolver  at  a  gunsmith's,  between 
twelve  o'clock  noon  and  one  in  the  afternoon ;  went  to 
a  house  generally  known  as  the  "  Stone  House,"  kept 
by  one  Mollie  Hall,  between  three  and  four  o'clock; 
was  in  one  of  the  rooms  with  Florence  Booth  and  some 
others  for  a  few  minutes,  then  going  up-stairs,  preceded 
by  Florence,  went  into  a  room  at  the  head  of  the  stairs; 
requested  Florence  to  lay  down  with  him,  which  she 
refused, and  '*  told  him  to  lay  down  and  take  a  sleep;" 
he  said  '^  something,"  and  she  called  him  ^^  a  Dutch 
son-of-a-bitch;"  a  shot  was  then  heard,  and  Florence 
came  down  the  stairs,  eaying,  ^^  Harry  has  killed  me, 
he  has  shot  me  through  the  heart;"  Schlencker  was 
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heard  to  say,  "  My  name  is  Henry  Schlencker,  I  have 
shot  my  woman  and  I  will  shoot  myself;"  a  shot  was 
heard  and  then  another;  Florence  died  in  ahout  three- 
quarters  of  an  hoar  after  being  shot;  Schlencker  was 
found  on  the  bed  up-stairs,  having  shot  himself.  He 
recovered  from  the  wound,  and  having  been  placed  on 
trial  before  Pound,  J.,  and  a  jury,  was  found  guilty  of 
murder  in  the  first  degree  and  sentenced  to  be  hung 
on  the  7th  day  of  March,  1879.  He  sued  out  this  writ 
of  error  and  obtained  a  suspension  of  the  sentence. 
The  judgment  having  been  affirmed  here,  a  warrant 
was  issued  directing  the  sheriff  to  carry  the  sentence 
into  effect  on  the  18th  day  of  June,  1879.  Having  ob- 
tained a  reprieve  from  the  governor,  he  applied  to  this 
court  for  a  re-hearing,  which  was  granted,  the  warrant 
recalled,  and  further  proceedings  stayed  until  the  de* 
termination  of  the  case  on  the  re-hearing,  post. 

On  the  trial  below  several  witnesses  for  the  defense 
testified  that  on  the  day  of  the  murder,  and  for  some 
time  previous,  the  prisoner  had  acted  "  strangely ;"  that 
he  had  "no  work,"  "was  drinking,"  "had  nothing  to 
eat,"  "was  not  in  his  right  mind,"  "was  excited, 
walked  hastily,"  "  acted  queer,"  "  tried  to  run  against 
us,"  "  acted  funnier  than  he  ever  did  before,"  "  looked 
kind  of  fierce,"  "  had  fits,"  "  was  drinking  day  of  trag- 
edy," "  looked  as  if  he  was  dreaming,  as  if  there  was 
something  on  his  mind,"  etc. 

M.  C.  Keith  for  the  defense  also  testified  that  he  was 
"  a  physician,  studied  in  Dublin,  London,  Paris,  Cin- 
cinnati, and  in  Maine ;  am  in  active  practice  now ;  ex- 
amined Schlencker's  wound ;  it  was  in  the  left  breast 
above  the  nipple ;  probed  it  to  the  depth  of  four  to  five 
inches;  blood  was  thin,  red,  arterial;  felt  of  the  cor- 
puscles of  the  blood;  they  were  in  an  alcoholic  condi- 
tion; smelt  of  them;  put  my  nose  down,  and  smelt  the 
blood  that  was  coming. 
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Q.  What  would  prodace  such  a  condition  of  the 
blood? 

A.  Alcohol,  or  anything  containing  alcohol. 

Q.  What  use  of  alcohol  would  be  required  to  pro- 
duce that  condition  of  the  blood  corpuscles  t 

A.  Constant  and  continued  use  from  three  to  six 
months  or  longer. 

Q.  Can  the  condition  of  a  man's  brain  be  told  from 
the  condition  of  the  blood. 

A.  It  can  to  a  partial  extent 

Q.  To  what  extent,  can  you  tell? 

A.  Whether  a  man  can  be  sound  mentality  from  the 
condition  of  the  blood. 

Q.  What  effect  has  alcohol  on  the  brain? 

A.  It  first  irritates,  then  deranges,  and  then  disin- 
tegrates. 

Q.  What  effect  has  the  constant  use  of  the  alcoholic 
poison  four  to  six  months  on  the  blood  and  constitu- 
tion of  the  brain  ? 

A.  Constant  use  would  have  the  effect  of  causing 
the  di^ase  called  dipsomania  or  oinomania,  in  which 
the  brain  would  become  diseased — disintegrated — ^in 
which  the  blood  would  become  so  deteriorated  and  the 
brain  so  irritated,  the  man  would  really  have  no  power 
over  himself,  and  would  be  possessed  by  some  single 
mania.  The  constitution  of  the  brain  might  be  so  de- 
teriorated that  the  man  would  be  possessed  of  only 
one  idea.  There  are  three  stages  of  dipsomania — 
acute,  periodic,  and  chronic. 

Q.  You  may  state  if  the  prisoner  here  was  diseased 
with  that  disease  ? 

A.  I  should  say  he  was. 

Q.  In  what  degree  ? 

A.  I  should  think  chronic. 

Q.  What  effect  would  it  have  upon  the  mentality  of 
a  person  afflicted  with  chronic  oinomania  ? 
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A.  He  has  not  more  than  one  single  idea,  and  the 
mania  is  almost  always  homicidal  or  destructivls.  His 
desire  is  to  destroy  something — ^hurt  his  best  friends 
— ^he  goes  for  his  best  friends,  those  he  is  fondest  of — 
falls  out  with  his  own  wife  and  children.  Under  that 
influence  he  will  sell  the  last  thing  he  has  to  get  liquor; 
at  the  time  of  the  frenzy  kill  his  son,  or  daughter,  or 
wife,  or  best  friend. 

Q.  You  think  these  acts  are  the  effects  and  symp- 
toms of  the  disease  ? 

A.  I  think  so. 

Q.  Can  you  tell  this  by  looking  at  the  blood  ? 

A.  I  can  tell  a  good  deal  by  looking  at  the  blood. 

Q.  What  was  the  condition  of  the  man  on  th^t  occft> 
sion? 

A.  He  looked  as  if  he  were  in  a  stupor  either  from 
drink,  or  had  pa^ed  through  a  paroxysm.  There  was 
a  moist — ^profusely  moist  feeling  in  his  hands.  Eyes 
protuberant.  Pulse  about  76.  *  *  *  I  should 
judge  the  man  had  just  passed  a  paroxysm  of  mad- 
ness. 

Q.  What  was  your  opinion  as  to  the  condition  of  his 
his  mind  when  he  was  going  through  that  paroxysm 
— as  to  his  sanity  or  insanity  ? 

A.  A  person  in  having  this  paroxysm  generally  don't 
know  anything.  They  don't  realize  their  condition. 
Their  desire  is  to  destroy,  and  the  idea  is  to  get  rid  of 
that  destructive  force  that  is  in  them  at  the  time. 

Cross  examination — 

Q.  Are  you  willing  to  swear  if  this  man  at  that  time 
was  afflicted  with  the  disease  of  dipsomania  or  oinoma- 
nia? 

A.  I  will  not  so  swear.  I  swear  I  think  he  may 
have* had.  I  should  judge  he  had  just  passed  through 
a  paroxysm  of  madness,  as  it  might  be  termed,  caused 
by  that  disease. 
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Q.  It  was  a  paroxysm  of  madness  from  the  excessive 
use  of  liquor  ? 

A.  That  is  it  exactly. 

In  rebuttal  the  state  called  J.  A.  Carter,  a  physician, 
who  testified : 

Q.  Take  two  teaspooniuls  of  blood,  and  are  you  en- 
abled to  smell  alcohol  in  that  blood,  where  the  persons 
from  whom  the  blood  came  had  been  drinking  al- 
cohol? 

A.  I  never  tried  the  experiment  at  all: 

Q.  Are  there  any  authorities  at  all  which  lay  it  down 
as  a  principle  that  that  can  be  done? 

A.  In  examining  a  case  there  is  always  a  great  deal 
of  alcohol  thrown  off  by  the  breath.  If  examined  in 
the  same  room  where  the  patient  is,  it  would  be  a  dif- 
ficult matter  to  tell  whether  they  were  getting  the 
effluvia  from  the  breath  or  blood. 

Q.  Are  you  enabled  by  an  examination  of  the  blood 
by  feeling  and  smell  to  ascertain  to  any  extent  the 
condition  of  the  brain  ? 

A.  No  sir.  As  I  said  before,  my  touch  is  not  edu- 
cated up  to  that  point.  Neither  is  my  smell.  There 
are  no  standard  medical  works  that  lay  down  that  doc- 
trine. 

The  state  also  called  a  number  of  witnesses  who  tes- 
tified to  having  seen  the  prisoner  at  different  periods 
before  the  homicide  and  on  the  same  day.  '*  He  seemed 
perfectly  sane,"  "he  walked  straight  enough,"  "his 
face  looked  natural,"  "  he  appeared  to  be  all  right," 
"  saw  him  on  the  witness  stand  about  the  last  day  of 
September;  he  was  a  little  excited,  but  nothing  pecu- 
liar in  his  action  at  all ;  should  say  he  was  sane  from 

his  general  appearance,"  etc 

• 

James  E.  PhilpoU  and  D.  Q.  Oofurtnay^  for  plaintiff 
in  error. 
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1.  It  is  proper  that  the  jnrj  should  take  drunken- 
ness into  consideration  when  considering  motive  and 
intent  of  the  prisoner.  Caleb  Nichols  v.  The  State  of 
Ohio,  8  Ohio  St.,  435.  Boberts  v.  The  People,  19  Mich., 
401.  Pirtle  v.  State,  9  Hump.,  663.  People  v.  Harris^ 
29  Cal.,  678.  1  Wharton  &  Stille's  Medical  Jur.,  sec. 
215.  The  instruction  given  by  the  court  at  request  of 
the  counsel  for  the  state,  that  "  settled  insanity  pro- 
duced immediately  by  intoxication,  etc.,  but  insanity 
immediately  produced  by  intoxication  does  not  destroy 
responsibility  when  the  patient,  when  sane  and  respon- 
sible, made  himself  voluntarily  intoxicated,"  is  error. 
The  instruction  as  given  is  not  a  fair  statement  of  the 
law,  and  tended  to  mislead  the  jury.  State  v.  Hundley, 
46  Mo.,  414.  Medical  Jurisprudence  of  Insanity,  sec. 
872. 

2.  The  testimony  of  non-experts  should  have  been 
excluded.  1  Phil.  Ev.,  290.  1  Stark  Ev.,  54, 153.  8 
Stark  Ev.,  1707.  Real  v.  The  People,  42  K  T.,  270. 
Clapp  V.  FuOerton,  84  K  T.,  190.  O'Brien  v.  People,  36 
K  T.,  276.  Dewa  v.  Barky,  9  K  T.,  871.  Phillips  v. 
Kingfield,  19  Maine,  876.  Paige  v.  Hazard,  5  Hill,  608. 
The  People  v.  Beeld,  19  Wend.,  569.  Giles  v.  Toole,  4 
Barb.,  261.  Smith  v.  Ghigerty,  4  Barb.,  615.  7  Met, 
504.  2  Ohio  State,  452.  5  Pick.,  510.  7  Wend.,  72. 
17  Wend.,  136. 


\^ 


CL  J.  DHworth,  Attorney  General,  for  the  State. 


The  law  upon  intoxication  and  insanity  was  properly 
given  to  the  jury  by  the  instructions  of  the  court,  and 
^e  instructions  were  as  favorable  to  the  accused  as  the 
law  would  permit.  Bex  v.  Thomas,  82  Eng.  C.  L., 
889,  890.  Bex  v.  MeaJcin,  82  Id.,  622.  Cbm.  v. 
Hawkins,  8  Gray,  468,  466.  Nichols  v.  State,  8  O.  S., 
485,  487-8.     People  v.  Bogers,  18  N.  Y.,  9,  18.     OmL 
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r.  Rogers^  7  Met,  500,  601-506.  State  v.  Spencer ^  1 
Zab.,  196,  200-202.  Graham  v.  Com.,  16  B.  Mon.,  587, 
594.  People  v.  Myers,  20  Cal.,  518,  520.  The  People  v. 
Bobinson,  2  Parker's  Grim.  Rep.,  285.  Wright  v.  The 
People,  4  Neb.,  409. 

There  was  no  error  in  the  court  refusing  to  give  the 
instructions  asked  for  by  the  plaintiff  in  error,  as  the 
court  had  already  ftiUy  and  properly  instructed  the 
jury  upon  all  the  points  raised  by  the  instructions  asked 
for  by  the  plaintiff  in  error«  CUmgh  v.  The  StaUy  7  Neb., 
823. 

Lake,  J. 

From  a  careful  reading  of  the  evidence  as  embodied 
in  the  bill  of  exceptions,  we  have  reached  the  conclu- 
sion that  it  is  sufficient  to  support  the  verdict  of  the 
jury. 

That  the  prisoner  shot  and  killed  the  deceased  with- 
out any  just  cause  or  provocation  is  placed  beyond  all 
question.  Therefore,  if  the  act  of  shooting  was  volun- 
tary, as  it  must  be  presumed  in  law  to  have  been  in  the 
absence  of  proof  to  the  contrary,  it  was,  necessarily, 
unlawful.  And,  under  these  circumstances,  the  act  was 
also  malicious,  for  the  rule  is  that  if  a  man  kill  another 
without  considerable  provocation  the  law  implies  mal- 
ice, for  no  person,  unless  of  an  abandoned  heart,  would 
be  guilty  of  such  an  act  upon  a  slight  or  no  apparent 
cause.  2  Broom  k  Hadley  Com.,  484  (Am.  Ed.) 
And  in  addition  to  its  being  unlawful  and  malicious, 
to  make  the  act  of  killing  murder  in  the  first  degree, 
it  is  only  necessary  to  establish  that  it  was  done  with 
deliberation  and  premeditation,  of  which  there  was 
some  evidence  in  the  previous  acts  of  the  prisoner  on 
the  day  of  the  homicide,  among  which  is  the  important 
one  of  borrowing  and  arming  himself  with  a  revolver 
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from  which  he  fired  the  fatal  shot  As  to  the  suffi- 
ciency of  the  evidence  on  this,  as  well  as  all  other 
branches  of  the  case,  that  is  a  matter  wholly  within 
the  province  of  the  jury  to  settle.  Palmer  v.  The  People^ 
4  H"eb.,  68.  This  court  has  neither  the  right  nor  the 
disposition  to  usurp  the  province  of  the  jury,  or  to  in- 
terfere with  their  decisions  of  questions  of  fact,  unless 
the  want  of  sufficient  evidence  to  support  the  finding 
is  very  clear.  This  is  all  that  need  be  said  on  this 
branch  of  the  case,  and  we  will  now  proceed  to  exam- 
ine as  to  the  alleged  errors  occurring  in  the  admission 
of  testimony,  and  in  the  instructions  to  the  jury. 

The  record  shows  that  on  the  conclusion  of  the 
cross-examination  of  Dr.  Paine,  a  witness  called  on  the 
part  of  the  state,  he  was  re-examined  by  the  district 
attorney  as  to  the  extent  of  the  wound  upon  the  body 
of  the  deceased,  of  which  he  had  given  a  general  de- 
scription in  his  direct  examination.  The  witness  be- 
ing asked  to  give  the  diameter  of  the  wound  as  nearly 
as  he  could,  this  was  objected  to  on  the  ground  that  it 
was  not  a  proper  re-examination  of  the  witness,  inas- 
much as  it  did  not  relate  to  any  matter  called  out  on 
the  cross-examination.  The  general  rule  on  this  sub- 
ject is,  as  claimed  by  counsel  for  the  prisoner,  that  the 
re-examination  should  be  limited  to  the  points  arising 
out  of  the  cross-examination.  But  while  this  is  the 
rule  usually  observed  by  courts,  it  seems  to  rest  "  en- 
tirely in  the  discretion  of  the  judge  whether  it  ought 
to  be  strictly  enforced  or  remitted  as  he  may  think 
best  for  the  discovery  of  truth,  and  the  administration 
of  justice."     2  Phillips  on  Evidence,  912. 

I)r.  Gilbert,  one  of  the  witnesses  for  the  prosecution, 
in  explaining  to  the  jury  the  comparative  size  of  a 
bullet,  said  to. have  been  taken  from  the  body  of  the 
deceased,  and  the  wound  of  which  she  died,  having 
testified  that  ^'the  wound  looked  smaller  than  the 
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ball,"  was  asked  by  the  district  attorney  to  explain 
why  this  was  so,  and  "  whether  that  would  have  been 
the  case  had  the  ball  gone  through  the  body — on  the 
other  side,  how  would  it  have  looked?"  This  was  ob- 
jected to  by  the  prisoner's  counsel  "  as  immaterial  and 
incompetent."  The  object  of  the  question  evidently 
was  to  have  the  jury  understand  that  it  was  not  at  all 
remarkable  or  unusual  that  in  this  case  the  orifice  ap- 
peared to  be  considerably  smaller  than  the  missile  that 
they  were  asked  to  believe  produced  it.  And  this  tes- 
timony was  very  proper,  for  it  rested  upon  the  prose- 
cutor  to  convince  the  jury  that  the  wound  in  question 
was  made  by  the  identical  bullet  then  exhibited  to 
them.  Nor  was  it  at  all  improper  to  state  a  supposed 
case,  and  thus  show  what,  under  different  codditions, 
the  appearance  of  a  wound  made  by  the  same  agency 
might  or  would  have  been.  There  is  no  just  ground 
for  complaint  in  this  particular. 

Again,  it  was  contended  in  argument  that  the  court 
erred  in  not  restricting  the  cross-examination  of  the 
witness  Eluetsch,  by  the  district  attorney,  *^to  the 
facts  and  circumstances  drawn  out  on  his  direct  ex- 
amination." While  the  rule  governing  the  cross-ex- 
amination of  witnesses  is  as  claimed  by  counsel  for 
the  prisoner,  the  record  shows  that  its  violation  was 
not  the  ground  of  complaint  in  the  court  below.  The 
only  objections  there  made  were  that  the  testimony 
was  "  irrelevant  and  immaterial."  The  testimony  re- 
ferred to  may  have  been  open  to  the  technical  objec- 
tion made  here,  but  it  most  certainly  was  not  to  those 
brought  to  the  attention  of  the  trial  court  This  be- 
ing a  court  for  the  correction  of  errors,  our  examina- 
tion of  questions  relating  to  the  evidence  is  confined 
to  such  as  were  distinctly  raised  and  passed  upon'  in 
the  court  whose  record  is  under  review. 

The  defense  of  insanity  being  interposed,  and  aev* 
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eral  witnesees  having  testified  of  strange  conduct  on 
the  part  of  the  prisoner  shortly  before,  and  on  the  day 
of  the  homicide,  a  number  of  witnesses,  not  experts, 
however,  were  examined  by  the  state  as  to  his  conduct 
and  appearance  in  their  presence  on  sundry  occasions, 
both  before  and  shortly  after  the  shooting  occurred. 
The  opinions  of  these  witnesses  as  to  the  prisoner's 
mental  condition,  based  upon  what  they  had  personscUy 
observed,  and  then  detailed  to  the  jury,  were  admitted 
in  evidence  under  the  objection  that  they  were  incom- 
petent evidence.  That  none  but  medical  experts  shall 
be  permitted  to  give  to  the  jury  their  opinions,  based 
upon  the  testimony  of  other  witnesses  on  the  question 
of  insanity,  is,  we  believe,  universally  held.  In  this 
case,  however,  the  witnesses  were  the  neighbors  and 
acquaintances  of  the  prisoner,  knew  him  well,  and 
their  opinions  were  formed  from  seeing  and  observing 
him  for  several  months,  almost  daily.  Opinions  formed 
under  these  circumstances,  although  not  those  of  med- 
ical men,  are,  nevertheless,  entitled  to  respectful  con- 
sideration by  courts  and  juries,  and  we  have  seen  no 
satisfactory  reason  for  holding  them  to  be  incompetent 
evidence.  We  are  aware  that  our  conclusion  on  this 
point  is  in  conflict  with  numerous  authorities,  but  it  is 
also  sustained  by  many. 

In  Qranl  v.  Thompsony  4  Conn.,  203,  Chief  Justice 
Hosmer,  in  commenting  on  this  sort  of  evidence, 
said :  ^'  The  best  testimony  the  nature  of  the  case  ad- 
mits of  ought  to  be  adduced,  and  on  the  subject  of  in- 
sanity, in  my  judgment,  it  consists  in  the  representa- 
tion of  facts  and  the  impressions  which  they  make.'' 
And  what  impressions  are  so  reliable  as  those  made 
upon  the  minds  of  intelligent  persons,  who,  in  addi- 
tion to  being  well  acquainted  with  the  alleged  lunatic, 
have  themselves  witnessed  the  facts  supposed  to  indi- 
cate mental  derangement  ?     Clark  v.  The  Stak^  12  Ohio, 
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488.    State  v.  Klivgery  46  Mo.,  224.     TUkw  v.   TlOow, 
54  Penna.  St,  216. 

And  while  on  this  branch  of  the  case  we  desire  to 
add  that,  although  this  defense  of  insanity  was  proba- 
bly made  in  good  faith,  it  does  not  seem  to  have  any- 
thing substantial  to  rest  upon.  The  evidence  falls 
ver^  far  short  of  establishing  its  existence.  That  the 
prisoner  was  considerably  intoxicated,  and  his  mind 
somewhat  clouded  in  consequence  thereof,  are  doubt- 
less true.  But  the  fact  that  he  was  in  a  drunken  state 
does  not  of  itself  render  the  act  of  shooting  the  de- 
ceased any  the  less  criminal,  nor  is  it  available  as  an 
excuse.  If,  notwithstanding  his  intoxication,  he  were 
conscious  that  the  act  was  wrong,  he  was  a  responsible 
agent,  and  answerable  for  all  the  consequences.  In 
charging  upon  this  point  the  judge  told  the  jury,  in 
substance,  that  they  were  at  liberty  to  take  the  fact  of 
intoxication  as  a  circumstance  to  show  that  the  act  of 
killing  was  not  deliberate  and  premeditated.  This 
was  right,  and  suggested  to  the  jury  the  full  extent  of 
the  effect  that  might  legfitimately  be  given  to  it  Peo- 
ple V.  EogerSy  18  N.  Y.,  9.  People  v.  BeleruAa^  21  Cal., 
544. 

Several  of  the  instructions  given  to  the  jury  are  also 
made  the  basis  of  alleged  errors,  but  we  fail  to  perceive 
any  just  ground  for  the  complaint  made  in  this  partic- 
ular. The  instruction  most  complained  of  was  given 
at  the  request  of  the  district  attorney,  and  was  in  these 
words:  "That  aet&ed  insanity  produced  by  intoxica- 
tion affects  the  responsibility  in  the  same  way  as  in- 
sanity produced  by  any  other  cause.  But  insanity 
immediately  produced  by  intoxication  does  not  destroy 
responsibility  when  the  patient,  when  sane  and  respon- 
sible, made  himself  voluntarily  intoxicated." 

In  the  case  of  State  v.  Hundley ^  46  Mo.,  414,  it  appears 
that  the  court  had  instructed  the  jury  "  that  if  they  be- 
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lieved  from  the  evidence  that  the  defendant  was  labor- 
ing under  a  temporary  frenzy  or  insanity  at  the  time 
of  the  killing  of  Boyer,  which  was  the  immediate  re- 
sult of  intoxicating  liquors,  or  narcotics,  he  was  guilty." 
And  in  commenting  upon  this  instruction  the  court 
said :  "  This  instruction  was  unobjectionable,  for,  as  we 
have  already  seen,  temporary  insanity  produced  imme- 
diately by  intoxication  does  not  destroy  responsibility 
where  the  accused,  when  sane  and  responsible,  made 
himself  voluntarily  drunk.  But  the  crime,  to  be  pun- 
ishable under  such  circumstances,  must  take  place,  and 
be  the  immediate  result  of  a  fit  of  intoxication,  and 
while  it  lasts,  and  not  the  result  of  insanity  remotely 
occasioned  by  previous  bad  habits." 

The  only  substantial  difference  between  the  law  as 
thus  pronounced  and  the  instruction  complained  of  is 
in  the  omission  from  the  latter  of  the  qualifying  clause 
limiting  responsibility  to  cases  of  temporary  insanity  or 
frenzy.  But  while,  under  different  circumstances,  this 
omission  might  have  been  a  serious  matter,  it  certainly 
was  of  no  consequence  under  the  testimony  in  this 
case.  There  was  not  a  syllable  of  evidence  of  the  exist- 
ence of  settled  insanity.  The  utmost  that  was  claimed, 
or  that  there  was  the  least  testimony  to  establish,  was 
a  mere  temporary  frenzy  or  condition  of  irresponsi- 
bility on  the  part  of  the  prisoner.  There  is,  therefore 
in  this  matter,  no  ground  for  complaint 

Error  is  also  alleged  because  of  the  refusal  of  the 
court  to  give  several  instructions  to  the  jury  requested 
on  behalf  of  the  prisoner.  By  the  first  of  these  it  was 
sought  to  make  his  voluntary  intoxication  under  cer- 
tain circumstances  a  complete  excuse  for  the  homicide. 
There  was  no  error  in  this  refusal,  for  the  court,  as  we 
have  seen  had  already  charged  upon  this  point,  and 
laid  down  the  law  correctly,  recognizing  the  "well 
known  and  salutary  maxim  of  our  laws,  that  crimes 
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committed  under  the  influence  of  intoxication  do  not 
excuse  the  perpetrator  from  punishment."  Beck's 
Medical  Jurisprudence,  vol.  1,  page  888.  Several 
others  so  requested  were  upon  the  subject  of  insanity. 
These,  however,  were  substantially  embodied  in  those 
already  given  by  the  court  of  its  own  motion,  and  it 
was  unnecessary  to  repeat  them. 

In  conclusion  we  think  the  law  of  the  case,  so  far  as 
our  attention  has  been  called  to  it,  was  very  fairly 
given  to  the  jury,  and  that  notwithstanding  the  errors 
assigned,  and  reUed  upon,  the  judgment  should  be 
affirmed. 

JunaMBNT  AraiBMBD. 
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BXBBOOA  JONBS  AND  OTHERS,  PLAINTIFFS  IN  BBBOB,  V. 

William  If  ull,  defendant  in  EKBoa. 


1. 


Judicial  Sale :  ▲ppbaisbmxnt:  fbaotios.  Where  the  sher- 
iff cauAes  real  estate  to  be  appraised  under  an  order  of  sale, 
he  should  forthwith  deposit  a  oopy  of  the  appraisement  with 
the  clerk  of  the  district  court.     He  must  do  so  before  the  sale. 


:  BB-8ALE  OT  PBOPXRTT.  Where  a  purchaser  at  a  Judi- 
cial sale  refuses  to  comply  with  his  bid,  the  officer  may  bring 
an  action  for  the  purchase  money,  or  he  may  at  once  re-sell  the 
property,  but  he  cannot  wait  until  the  sale  is  closed,  and  the 
bidders  have  departed,  before  again  offering  the  property  for 
sale. 


9.    Fractioe:    final  judomknt. 
final  order  or  Judgment. 


No  exception  is  necessary  to  a 


Ebrob  to  the  district  court  for  Gkge  county. 

NoTS. — When  not  necessary  to  post  notices  of  sale,  see  Parrot  v. 
Nelighf  7  Neb.,  466.  See  also  note  to  case  of  Sessions  v.  Irwin,  5 
Neb.,  6.— Bxp. 
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Colby  ^  HazUtt  ( W.  H.  Ashby  with  them),  for  plain- 
tiffs in  error,  cited  Laws  of  Neb.,  1875,  p,  60.  Mercer 
r.  Doe^  6  Ind.,  80.  La  Flume  v.  Joms^  6  Neb,,  259. 
Merritt  v.  Bcrden^  2  Disn.,  508. 

Mason  ^  WTiedon,  for  defendant  in  error, 

Maxwbll,  Ch.  J. 

This  is  a  proceeding  to  reverse  an  order  of  the  dis- 
trict court  of  Gage  county  confirming  a  sale  of  certain 
real  estate  in  said  county.  The  sheriff's  return  to  the 
order  of  sale  states  that  a  copy  of  the  appraisement 
was  forthwith  deposited  with  the  clerk  of  the  district 
court  of  said  county.  The  clerk's  filing  on  the  copy, 
however,  shows  it  to  have  been  filed  on  the  16th  day 
of  March,  1878,  the  sale  having  taken  place  on  the  8th 
of  that  month. 

In  La  Flume  v.  JoneSy  6  Neb.,  259,  it  was  held  that 
where  the  record  is  silent  as  to  when  the  appraisement 
was  deposited  with  the  clerk,  it  will  be  presumed  that 
the  sheriff'  did  his  duty,  and  deposited  the  copy  within 
the  time  required  by  law.  It  was  also  held  that  it 
must  be  deposited  before  the  sale.  The  sheriff  should 
perform  [the  duty  enjoined  upon  him  by  the  statute 
forthwith,  and  deposit  a  copy  of  the  appraisement  with 
the  clerk  of  the  court,  so  that  it  may  be  examined  by 
those  interested  in  the  property,  and  by  those  desiring 
to  purchase.  The  appraisement  of  property  is  one  of 
the  reasonable  checks  provided  by  the  legislature 
against  the  oppression  of  the  debtor  and  the  sacrifice 
of  his  property.  It  is  the  policy  of  the  law  to  encour- 
age competition  at  judicial  sales,  and  this  can  only  be 
done  by  permitting  bidders  to  examine  the  title  and 
the  amount  of  incumbrances  on  the  property,  as  found 
by  the  appraisers.     The  duty  of  depositing  a  copy  of 
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the  appraiBement  as  required  bj  law  is  not  a  matter  of 
mere  form,  but  a  substantial  right  of  the  debtor,  and 
the  sheriff  has  no  authority  to  sell  until  this  is  done. 

The  return  of  the  sheriff  states  that  he  sold  a  por- 
tion of  said  real  estate  "  to  L.  W.  Colby  for  the  sum 
of  $1,925,  and  one  hour  after  said  sale  the  said  Colby 
refused  to  pay  the  said  sum  bid  by  him  until  the  con- 
firmation of  sale,  and  thereupon  I  resorted  to  the 
place  of  said  sale  and  sold  the  said  land  to  James  M. 
Armstrong  for  |1,900,"  etc.  It  will  scarcely  be  con- 
tended that  the  sheriff  had  authority  thus  to  sell.  In 
case  of  the  refusal  of  a  purchaser  to  comply  with  his 
bid,  the  officer  may  bring  an  action  for  the  purchase 
money,  or  he  may  at  once  re-sell  the  property ;  but  he 
cannot  wait  until  the  sale  is  closed  and  the  bidders 
have  departed  before  again  offering  the  property  for 
sale. 

The  defendant  contends  that  as  the  plaintiff  fistiled  to 
except  to  the  order  overruling  the  exceptions  and  con- 
firming the  sale,  that  therefore  no  foundation  is  laid 
for  the  reversal  of  the  judgment.  2fo  exception  is 
necessary  to  a  final  order  or  judgment.  Morrow  v. 
SuUendeTy  4  Neb.,  875.  Oommercial  Bank  v.  Ommng- 
hoMy  12  Ohio  State,  402.  Black  v.  Winterstdn,  6  Neb., 
224.  The  reason  is,  the  court,  having  had  time  for 
mature  consideration  of  the  subject,  is  bound  to  ren- 
der a  decision  according  to  law,  without  any  exception 
or  objection  being  made  to  the  decision. 

The  return  states  that,  ^^  finding  no  goods  or  chat- 
tels of  the  said  defendants  *  *  whereon  to  levy, 
whereupon  I,  on  the  14th  day  of  February,  1878,  lev- 
ied the  same  on  the  lands  and  tenements  described," 
etc.  On  an  order  of  sale  the  command  is  to  sell  the 
lands  therein  described,  and  there  is  no  authority  un- 
der such  order  to  levy  upon  goods  and  chattels.  And 
no  levy  upon  the  lands  is  necessary.     As  is  said  in 
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Rector  V.  Botton^  3  Neb.,  177,  "bj  it43  judgment  the 
court  simply  enforces  a  contract  of  sale  voluntarily 
made  by  the  owner,"  and  the  decree  of  the  court  op- 
erates directly  upon  the  mortgaged  premises.  That 
portion  of  the  return,  however,  may  be  rejected  as 
surplusage,  but  it  is  better  to  omit  it  altogether. 

The  return  also  states  that  the  officer,  in  addition  to 
publishing  the  notice  of  sale  in  a  newspaper,  posted  a 
copy  of  the  same  "  on  the  court  house  door,  and  in  five 
other  public  places  in  said  county,  two  of  the  said  no- 
tices being  posted  up  in  the  precinct  where  such  lands 
and  tenements  are  situated."  There  is  no  law  that  re- 
quires the  posting  of  notices  where  the  advertisement 
is  published  in  some  newspaper  printed  in  the  cormty 
in  which  the  lands  to  be  sold  are  situate.  It  is  only  in 
cases  where  no  newspaper  is  printed  in  the  county,  and 
where  the  advertisement  must  be  published  in  some 
newspaper  in  general  circulation  therein,  that  notices 
are  required  to  be  posted  up.  This  matter,  however, 
would  not  aflfect  the  validity  of  the  sale,  but  merely  the 
question  of  costs.  The  judgment  of  the  district  court 
is  reversed  and  the  case  remanded  for  further  proceed- 
ingflu 


Bbversed  and  remanded. 


Trueman  H.  Sheppard,    appellant,  v.   Charles  T. 

boggs,  appellee. 


1.  Equity:  JTrRXBDiorroir :  pabtksbahip.  Where  an  action  U 
brought  for  the  dissolution  of  a  partnership  and  for  an  account- 
ingi  a  court  of  equity,  having  obtained  jurisdiction  of  the  cause, 
may  retain  it  for  the  purpose  of  doing  complete  justice  between 
the  partners,  and  to  avoid  a  multiplicity  of  suits. 
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2.  Partnership :  salx  bt  one  partner  to  another.  When  a 
partnership  is  dissolved,  the  good-will  is  a  part  of  the  assets  of 
the  Arm,  and  the  court  may  order  it  sold  or  disposed  of  in  such 
manner  as  may  be  deemed  most  advantageous  to  the  partners. 
And  the  court  may  permit  a  partner  to  retain  il  upon  payment 
of  the  fUll  value  thereof  to  his  co-partner. 

Appeal  from  Lancaster  county  district  court.  Tried 
below  before  Wkavbr,  J.,  sitting  in  that  county.  The 
opinion  contains  a  statement  of  the  case. 

Lamb  J  BUlingsley  ^  Larnhertsony  for  appellant. 

The  referee  finds  as  a  fact  that  ^'The  agencies  of 
responsible  and  reputable  companies  having  an  estab- 
lished business  are  recognized  and  treated  by  insurance 
agents  as  valuable  property  or  interest,  etc."  The  par- 
ties both  treated  it  as  property  at  the  time  the  defend- 
ant sold  it  to  the  plaintiff  for  $900.  The  measure  of 
value  of  this  property  was  fixed,  and  the  value  of  the 
property  itself  was  found  by  the  referee.  No  bill  of 
exceptions  having  been  preserved  by  the  defendant 
this  court  cannot  inquire  upon  what  evidence  this  find- 
ing was  made,  nor  whether  upon  sufficient  or  compe- 
tent evidence.  The  facts  as  found  must  be  taken  as 
conclusive.  The  value  of  that  property — the  agencies — 
the  referee  finds  to  have  been  $901.36 ;  one-half  of  this, 
or  $450.68,  should  have  been  added  to  the  amount  of 
the  judgment  or  decree  entered.  That  the  findings  of 
the  fact  that  these  agencies  were  properly,  and  fixing 
the  value  of  the  same,  is  conclusive  here  in  this  pro- 
ceeding, see  Holden  v.  M^Makm,  Parsons  Select  Eq. 
Cases  (Pa.),  284. 

In  Case  v.  Abed,  1  Paige  Ch.,401,  the  court  required 
the  defendant,  a  surviving  partner,  to  account  for  prop- 
erty and  good-will  of  a  business  twelve  years  after, 
although  he  was  guilty  of  no  fraud,  but  while  the  con- 
tract under  which  he  had  held  the  same  was  void. 
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Here  the  case  is  stronger;  the  defendant  has  excluded 
the  plaintiff  from  the  business  and  acquired  a  secret 
and  private  advantage  while  the  partnership  was  sub- 
sisting. 

The  court  having  obtained  jurisdiction  in  a  suit  for 
an  accounting  between  partners,  adjudicated  the  whole 
matter,  notwithstanding  any  defect  in  the  pleadings,  if 
any  there  be.  Boyd  v.  Footy  5  Bosw.,  110.  Manufac- 
turer's Bank  v.  Cox^  2  Hun.,  572.  Veazie  v,  WiUiamSy  8 
How.,  149.     OiUeU  v.  Hall,  13  Conn.,  426. 

The  defendant  having  obtained  the  agencies  and  the 
books  and  papers  by  fraud,  and  forcibly  excluded  the 
plaintiff  from  them,  and  reduced  them  to  his  own  pos- 
session, the  referee  properly  found  the  value  of  them, 
and  the  plaintiff  is  entitled  to  judgment  as  was  prayed 
in  the  exceptions  and  motion.  Adams  v.  KaJbUj  6  B. 
Mon.,  Ky.,  386. 


M.  H.  SessionSy  for  appellee. 


There  was  no  tangible  or  commercial  value  in  the 
agencies  held;  the  party  holding  them  had  no  guaran- 
tee of  holding  them  any  length  of  time,  neither  could 
the  agent  sell  and  transfer  the  same. 

This  interest  or  value,  as  found  by  the  referee,  is  too 
intangible  and  uncertain  to  form  a  basis  as  to  value. 
It  is  altogether  speculative,  and  depends  upon  too 
many  contingencies  to  be  the  subject  of  sale  as  assets. 
Taylor  v.  BemiSj  4  Bissell,  406.  It  is  only  an  estimate 
of  what  the  profits  of  the  business  will  be  for  a  year; 
the  plaintiff  then  asks  to  have  that  estimate  divided  by 
two,  and  says  that  the  quotient  is  the  just  value  of  one 
half  of  the  assets  of  the  concern,  and  asks  to  have  the 
defendant  charged  with  the  same.  The  proposition  is 
neither  law,  justice,  nor  common  sense.  It  will  be  con- 
ceded that  there  will  be  no  profits  to  any  one  during 
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the  term  for  which  the  plaintiff  claims  this  division 
only  through  the  skill,  labor,  and  industiy  of  the  de- 
fendant. Now  upon  what  principle  or  theory  can  the 
plaintiff  claim  one-half  of  defendant's  earnings,  and  he 
during  the  same  time  remain  in  idleness  ?  There  is 
rio  such  doctrine  in  the  law.  Gordon  v.  Bemxet^  7  "Wis., 
860.  Masterson  v.  BrooklyUy  7  Hill,  62.  Wilson  v. 
Martin^  1  Denio,  602.  Heckscher  v.  McOrea^  24  Wen., 
804.  Shannon  v.  Oomstock^  21  Wen.,  457.^  BradUy  o. 
DenUm^  8  Wis.,  567.  Skinner  v.  Dayton^  19  Johns.,  536. 
The  amount  sought  to  be  recovered  by  plaintiff  is  in 
no  sense  assets  of  the  firm ;  and  he  is  practically  seek- 
ing to  recover  damages  for  a  breach  of  contract,  as  he 
claims,  by  reason  of  the  defendant  wrongfully  putting 
an  end  to  the  partnership.  That  cannot  be  done  in 
this  action.     Woodcock  v.  Bennett^  1  Oow.,  755. 

Maxwell,  Ch.  J. 

This  action  is  brought  into  this  court  by  appeal.  In 
tljie  court  below  the  case  was  referred  to  a  referee,  who 
found  in  substance  that  in  October,  1875,  the  plaintiff 
paid  the  defendant  $900  to  be  admitted  to.  a  half  inter- 
est in  the  business  of  certain  insurance  companies  in 
the  city  of  Lincoln ;  that  the  partnership  continued 
until  about  the  1st  of  January,  1877,  when  the  defend- 
ant excluded  the  plaintiff  from  the  business  and  from 
access  to  the  books  of  their  agencies,  taking  them  ex- 
clusively into  his  own  possession.  The  referee  found 
a  settlement  had  been  made  between  the  parties  in 
October,  1876,  and  a  due  bill  ^ven  by  the  defendant 
to  the  plaintiff  for  the  amount  due,  which  was  excluded 
from  consideration.  He  also  found  that  the  commis- 
sions on  the  business  of  the  firm  from  October  1st, 
1876,  to  December  31st  of  that  year,  was  the  sum  of 
1845.71,  and  that  the  expenses  were  the  sum  of  $31.45, 
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leaving  the  net  receipts  the  sum  of  $314.26.  The  ref- 
eree also  found  that  the  net  premium  receipts  for  the 
year  preceding  the  dissolution  of  the  agency  was  the 
value  of  the  agency,  and  that  such  receipts  amounted 
to  the  sum  of  $901.36.  As  a  conclusion  of  law  the 
referee  found  that  the  plaintiff  was  not  entitled  in  this 
action  to  an  accounting,  or  to  recover  on  the  due  bill, 
and  found  that  there  was  due  the  plaintiff  the  sum  of 
I167.49J.  Exceptions  to  the  report  were  overruled  by 
the  district  court  and  judgment  rendered  on  the  find- 
ing. The  finding  of  facts  is  not  objected  to  by  either 
party,  and  none  of  the  testinaony  is  preserved  in  the 
record. 

The  only  question  to  be  determined  is,  the  correct- 
ness of  the  conclusions  of  law  of  the  referee.  The  pe- 
tition is  an  ordinary  one  for  a  dissolution  of  the  part- 
nership and  an  accounting.  The  answer  admits  many 
of  the  allegations  of  the  petition  to  be  true,  and  alleges 
that  the  defendant  has  at  all  times  been  ready  to  settle 
and  account  with  the  plaintiff.  That  a  court  of  equity 
has  authority  in  such  a  case  to  decree  an  accounting 
will  not  be  denied,  and  having  obtained  jurisdiction 
for  this  purpose,  it  may  retain  it  for  the  purpose  of  do- 
ing complete  justice  between  the  parties,  and  to  prevent 
a  multiplicity  of  suits.     Story's  Eq.  Juris.,  §  64,  k. 

When  a  partnership  is  dissolved  the  good-will  is  a 
part  of  the  assets  of  the  firm. 

In  WiUett  v.  Blanfordy  1  Hare,  253,  the  V.  0.  says : 
"  The  whole  or  a  substantial  part  of  the  trade  may  con- 
sist of  good- will,  leaving  the  renewal  of  contracts  with 
the  old  connection  of  the  firm  unaffected;  in  such  case 
the  good-will  is  the  identical  source  of  profit,  which 
operates  both  before  and  after  dissolution." 

In  Bradbury  v,  Dickens^  27  Beavan,  53,  the  court,  on 
the  dissolution  of  a  literary  partnership,  ordered  the 
right  to  use  the  name  "  Household  Words  "  to  be  sold 
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and  the  proceeds  to  be  dietributed  with  other  assets  of 
the  firm. 

In  WiUiams  v.  WUsoriy  4  Sand.  Ch.,  879,  where,  on  the 
dissolution  of  a  partnership  in  a  private  insane  asylum, 
one  of  the  partners,  as  in  this  case,  claimed  the  right  to 
retain  the  sole  possession  of  the  establishment,  the  court 
ordered  the  lease  of  the  premises,  together  with  the 
good-will,  to  be  sold  and  the  proceeds  distributed 
among  the  partners. 

In  Wedderbumw  WedderbuMy  22  Beavan,  84,  it  was  held 
that  "the  good-will  of  a  trade,  although  inseparable 
from  the  business,  is  an  appreciable  part  of  the  assets 
of  a  concern,  both  in  fact  and  in  the  estimation  of  a 
court  of  equity." 

Upon  the  dissolution  of  a  partnership,  a  court  of 
equity  may  order  the  assets  to  be  sold,  or  disposed  of 
in  such  manner  as  may  be  deemed  most  advantageous 
to  the  members  of  the  firm,  or  it  may  permit  a  partner 
to  retain  them  upon  fall  payment  to  his  co-partners  of 
the  value  of  his  interest  As  the  referee  has  found  the 
value  of  the  agency  to  be  the  sum  of  $901.36,  the  plain- 
tiff is  entitled  to  one-half  of  that  sum.  The  referee 
therefore  erred  in  his  conclusions  of  law,  and  the  court 
below  in  confirming  his  report  The  judgment  of  the 
court  below  is  reversed,  and  judgment  rendered  in  this 
court  for  the  sum  of  $785.70  against  the  defendant^ 
with  costs  of  suit  and  reference. 
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Samuel  P.  Martin,  plaintiff  in  brror,  v.  Levi  P. 
Grovbr,  defendant  in  error. 

Foweraof  Comity  Judge:  practice:  costs.  A  county  judge 
has  the  ordinary  powers  and  jurisdiction  of  a  justice  of  the 
peace;  and  in  an  action  before  him,  under  such  jurisdiction, 
where  the  plaintiff  in  his  bill  of  particulars  claims  the  sum  of 
$60,  but  recovers  only  |16,  he  is  entitled  to  costs.  Oeere  v» 
Sweet  J  2  Neb.,  67.  Beach  v,  Oramer^  6  Id.,  98.  Ray  v.  Maaonf 
6  Id.,  101,  approved.     [Lakx,  J.,  dissenting.] 

Error  to  the  district  court  for  Sarpy  counly.    Tried 
below  before  Savage,  J. 

A.  N.  FerffusoTiy  for  plaintiff  in  error. 

John  Q.  Gosa  and  A.  M.  RobbinSy  for  defendant  in 
error. 


9  263 

16  643 

9  263 

60  845 


Maxwell,  Ch.  J. 

On  the  28th  day  of  July,  1877,  the  defendant  in  er- 
ror commenced  an  aetion  against  the  plaintiff  in  error 
in  the  county  court  of  Sarpy  county,  to  recover  the 
sum  of  $50.  On  the  trial  of  the  cause,  he  recovered 
a  judgment  for  the  sum  of  (15  and  costs.  The  plain- 
tiff appealed  to  the  district  court,  where,  on  the  18th 
day  of  March,  1878,  after  a  considerable  amount  of 
costs  had  been  incurred,  he  offered  to  confess  judgment 
in  favor  of  the  defendant  for  the  sum  of  $15,  which 
offer  was  accepted,  and  judgment  was  thereupon  ren- 
dered against  the  plaintiff  herein  for  $15  and  costs 
amounting  to  the  sum  of  $ — .  TSo  motion  was  made 
in  the  court  below  to  re-tax  the  costs.  The  plaintiff 
brings  the  cause  into  this  court  by  petition  in  error. 

The  only  question  involved  is  the  taxation  of  costs 
to  the  plaintiff. 
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Section  621  of  the  code  provides  that  "  If  it  shall 
appear  that  a  justice  of  the  peace  has  jurisdiction  of  an 
action,  and  the  same  has  heen  brought  in  any  other 
court,  the  plaintiff  shall  not  recover  costs."  Gen.  Stat, 
686. 

In  Geere  v.  Sweety  2  Neb.,  67,  this  question  was  before 
this  court,  and  it  was  held  that  where,  at  the  commence- 
ment of  an  action,  a  justice  of  the  peace  has  jurisdiction, 
either  concurrent  or  exclusive,  and  the  plaintiff  brings 
his  action  in  any  other  court,  he  cannot  recover  costs. 

In  Beach  r.  Oramery  6  Neb.,  98,  the  question  was 
again  before  the  court  In  that  case  the  plaintiff 
brought  an  action  against  the  defendant  in  the  probate 
court  of  Lancaster  county  to  recover  the  sum  of  $250, 
and  on  the  trial  of  the  cause  recovered  the  sum  of  $20, 
which  judgment,  on  appeal  to  the  district  court,  was 
affirmed.  The  only  question  in  that  case  was,  whether 
the  increased  jurisdiction  of  the  probate  court,  giving 
it  concurrent  jurisdiction  with  the  district  court  in 
sums  exceeding  $100  and  not  exceeding  $500,  consti- 
tuted it  as  to  that  class  of  cases  a  distinct  court  from 
that  merely  exercising  the  powers  and  duties  of  jus- 
tices of  the  peace.  And  it  was  held  that  it  did — ^that 
the  design  of  the  law  was  to  abolish  not  only  fictitious 
issues  but  fictitious  claims;  and  the  case  of  Geere  v. 
Sweet  was  approved  and  adhered  to. 

In  Bay  v.  Mason,  6  Neb.,  102,  Geere  v.  Sweet  and 
Beach  v.  Oramer  are  cited  with  approval. 

Section  2  of  "  An  act  concerning  the  organization, 
powers,  and  jurisdiction  of  probate  courts,"  approved 
March  8, 1873,  Gen.  Stat,  263,  provides  that:  "Probate 
courts  in  their  respective  counties  shall  have  and  ex- 
ercise the  ordijiary  powers  and  jurisdiction  of  a  justice 
of  the  peace,  and  shall  have  concurrent  jurisdiction 
with  the  district  court  in  all  civil  cases  in  any  sum  not 
exceeding  $500." 
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Section  11  provides  that :"  In  actions  before  said  court, 
where  the  amount  claimed  exceeds  $100,  motions  and 
demurrers  shall  be  allowed,  and  the  rules  and  practice 
concerning  pleadings  and  process  in  the  district  court 
shall  be  applicable,  so  far  as  may  be,  to  pleadings  in 
the  probate  court." 

Section  8  provides  that :  "  In  all  civil  actions  com- 
menced in  said  courts,  wherein  the  sum  exceeds  $100, 
it  shall  be  the  duty  of  the  probate  judge  to  issue  sum- 
mons returnable  on  the  first  day  of  the  next  term  of 
the  court,  if  there  be  ten  days  intervening  between  the 
issuance  of  the  summons  and  the  first  day  of  the  next 
term,"  etc. 

Section  7  provides  for  holding  a  regular  term  on  the 
first  Monday  of  each  calendar  month. 

Under  the  new  constitution  the  county  courts  are 
the  successors  of  the  probate  courts.  It  will  be  seen 
that  county  judges  have  the  ordbmry  powers  and  juris- 
diction of  a  justice  of  the  peace,  and  also  jurisdiction 
in  courts  to  be  held  on  the  first  Monday  of  each  month, 
for  the  trial  of  causes  where  the  sum  exceeds  $100  but 
does  not  exceed  $500.  It  appears  from  the  transcript 
that  the  action  was  commenced  on  the  28th  day  of  July, 
1877,  and  the  summons  issued  of  that  date,  and  made 
returnable  on  the  8d  day  of  August  of  that  year.  So 
that  there  was  no  attempt  made  to  bring  the  action 
under  the  increased  jurisdiction,  and  the  case  is  one 
wherein  the  county  judge  was  exercising  the  ordinary 
powers  and  duties  of  justices  of  the  peace.  The  question 
has  already  been  determined  by  this  court  at  this  term. 

In  Blaco  v.  HaUer,  ante  p.  149  the  court  say :  "  Coun- 
ty courts  are  the  successors  of  our  foi^mer  probate 
courts,  upon  which  was  expressly  conferred,  by  the  act 
of  March  3, 1877,  concerning  probate  courts,  "  the  ordi- 
nary powers  and  jurisdiction  of  a  justice  of  the  peace  in 
civil  cases."     This  being  the  case,  the  action  was  prop- 
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erly  brought  in  a  court  exercising  the  ordinary  powers 
and  jurisdiction  of  a  justice  of  the  peace.  The  judg- 
ment is  therefore  affirmed. 


JUDaMBNT  AFPIBMBD. 


Lakb,  J.y  dissenting. 


My  judgment  differs  so  widely  from  that  of  the  map 
jority  of  the  court,  as  expressed  in  the  foregoing  opin- 
ion, that  I  think  it  but  due  to  myself  briefly  to  give 
the  reasons  for  my  dissent  This  difference  of  opin- 
ion, I  may  say  at  the  outset,  seems  to  be  occasioned 
chiefly  by  my  inability  to  comprehend  what  appears  to 
be  clear  to  my  brother  judges,  that  under  any  circum- 
stances the  constitutional  and  statutory  expressions 
"  county  courts  "  and  "justices  of  the  peace "  are 
equivalent,  and  mean  precisely  the  same  tribunal. 

The  clause  of  the  statute  applicable  to  the  question 
before  the  court  is  in  these  words:  "  If  it  shall  appear 
that  a  justice  of  the  peace  has  jurisdiction  of  an  ac- 
tion, and  the  same  has  been  brought  in  any  other 
court,  the  plaintiff  shall  not  recover  costs.** 

This  statute  was  first  construed,  if  giving  effect  to 
language  so  plain  can  be  called  construction,  in  the 
case  of  Oeere  v.  Sweet j  2  Neb.,  76,  which  was  com- 
menced in  the  district  court,  and  in  which  the  plaintiff 
recovered  a  judgment  for  $84.58,  a  sum  within  the 
jurisdiction  of  that  court,  but  of  which,  under  the 
statute,  a  justice  of  the  peace  also  had  concurrent  jur 
risdiction;  and  it  was  held,  on  error  to  this  court,  that 
there  could  be  no  recovery  of  costs,.  In  giving  the 
decision  of  the  court,  following  that  of  Brunaugh  ». 
Wooley,  6  Ohio  State,  597,  Mason,  Ch.  J.,  said:  "It 
seems  to  me  plain  that  where  it  appears  that  at  the 
commencement  of  the  action  a  justice  of  the  peace 
has  jurisdiction    *    *    *    whether  concurrent  or  ex- 
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elusive,  and  the  plaintiff  brings  his  action  in  any  other 
courty  he  cannot  recover  his  costs." 

Again,  in  Beach  v.  Oramery  5  Keb.,  98,  in  which  the 
action  was,  as  here,  commenced  in  the  probate  (county) 
court,  the  same  question  was  again  raised,  and  pre- 
cisely the  same  conclusion  arrived  at.  This  decision, 
as  embodied  in  the  opinion  of  Maxwell,  J.,  fully  sus- 
tains Geere  v.  Sweety  as  will  be  seen  by  the  following 
quotation,  viz.:  "But  while  the  amount  claimed  in 
the  petition  or  bill  of  particulars  determines  the  juris- 
diction, yet  the  court,  having  acquired  jurisdiction  of 
the  subject  matter  and  the  parties,  if  the  verdict  is  less 
than  $100,  the  plaintiff  is  entitled  to  judgment  thereon, 
but  the  court  can  render  no  judgment  for  costs. 
*  *  *  This  question  was  before  this  court  in  Geere 
V.  Sweety  2  Keb.,  77,  and  the  decision  in  that  case  meets 
our  approval." 

And  still  again  in  Bay  v.  Masoriy  6  ilTeb.,  101,  in 
which  the  action  below  was  commenced  in  the  probate 
court  to  recover  the  sum  of  $100  and  interest,  alleged 
to  be  due  on  a  promissory  note,  and  wherein,  on  ap- 
peal  to  tbe  district  court,  the  plaintiff  had  judgment 
in  his  favor  for  $3  and  his  costs,  that  judgment 
having  been  brought  here  by  petition  in  error,  the  de- 
cision of  the  court  was  that  no  costs  were  recoverable, 
and  the  judgment  of  the  court  below  was  modified 
accordingly.  The  views  then  entertained  by  this 
court  are  found  in  the  opinion  of  Maxwell,  J.,  in 
which  is  found  this  language  of  clear  and  unmistaka- 
ble import :  "  The  only  error  that  can  be  considered 
in  this  case  is  the  taxation  of  costs  to  the  defendant. 
In  this  there  is  error.  The  rule  is  well  established  in 
this  court  that  if  a  justice  of  the  peace  has  jurisdiction 
of  an  action,  and  it  has  been  brought  in  any  other  covrty 
the  plaintiff  shall  not  recover  costs." 

Now  it  does  seem  very  clear  to  my  mind  that,  if 
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these  several  decisions  speak  the  law  correctly,  the 
judgment  now  under  review,  as  to  the  defendant  in  er- 
ror's costs,  is  erroneous.  The  amount  recovered  is  |15, 
of  which,  it  cannot  be  questioned,  "  a  justice  of  the 
peace  has  jurisdiction ;  "  and  the  action  was  certainly 
commenced  in  "  another  cawri^^  viz. :  the  county  court 
of  Sarpy  county.  That  a  county  court  is  an  entirely 
distinct  tribunal  from  that  of  a  justice  of  the  peace 
seems  too  clear  to  admit  of  any  argument.  The  dis- 
tinction is  not  in  name  alone,  but  it  is  constitutional — 
radical.  The  fact  that  in  some  matters  county  courts 
have  concurrent  jurisdiction  with  justices  of  the  peace 
is  entitled  to  no  weight  in  the  decision  of  this  ques- 
tion, for  that  could  have  been  urged  with  equal  pro- 
priety had  the  case  been  commenced  in  the  district 
court. 

The  construction  given  to  this  statute  by  the  major- 
ity of  the  court  is  just  what  might  have  been  ex- 
pected if,  instead  of  what  it  is,  its  language  were,  if 
a  justice  of  the  peace  have  jurisdiction,  and  the  action 
has  been  brought  in  any  other  court,  exce:pi  one  having 
and  exercising  concurrent  jurisdiction  with  justices  of  the 
peacCy  the  plaintiff  shall  not  recover  his  costs.  Such 
being  its  effect,  I  am  of  opinion  that  the  conclusion 
reached  by  my  brother  judges  is  not  only  in  direct 
conflict  with  the  prior  decisions  of  this  court,  as  well 
as  of  the  supreme  court  of  Ohio,  on  the  same  ques- 
tion, but  does  violence  to  the  plain  simple  words  and 
spirit  of  the  statute  above  quoted. 

Reference  is  also  made  in  the  opinion  to  the  fact 
that  no  motion  was  made  in  the  court  below  to  have 
the  costs  re-taxed.  But  that  step  was  unnecessary  to 
entitle  the  plaintiff  in  error  to  the  relief  sought.  If 
the  costs  had  been  taxed  contrary  to  the  judgment 
there  would  have  been  force  in  this  point  The  costs, 
liowever,  were  taxed  as  they  only  could  be  under  the 
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judgment;  and  it  has  never  been  held  that,  in  order  to 
entitle  a  party  to  have  a  final  judgment  reviewed  in 
this  court,  he  must  ask  the  court  rendering  it  to  cor- 
rect the  errors  complained  of.  Indeed,  it  is  not  neces- 
sary even  to  except  Black  v.  Wintersteinj  6  Neb.,  224. 
For  these  reasons  I  am  of  the  opinion  that  the  judg- 
ment, as  to  the  costs,  ought  to  be  reversed. 


Kabna  Hansen,  plaintiff  in  error,  v.  Gustavb 
Bbrgquist,  defendant  in  error. 

1.  Practice  in  Probate  (County)  Courts:    sittiko  asibb 

JUDQiiSKT.  Where  summons  was  duly  issued  by  the  probate 
court,  and  served  upon  a  defendant,  who  appeared  and  filed  a 
motion  to  dismiss  the  action  because  the  petition  was  not  prop- 
erly verified,  which  motion,  on  the  third  Monday  of  the  month, 
was  sustained,  but  on  the  27th  day  of  the  same  month,  the 
Judgment  of  dismissal  was  set  aside :  Heldj  in  the  absence  of  a 
showing  to  the  contrary,  it  will  be  presumed  the  defendant  had 
notice  of  the  order  setting  aside  the  judgment.  Such  order 
is  voidable,  not  void. 

2.  :  JUDGMENT  BT  ooNFSSSiosr.  The  provisions  of  the  Stat- 
ute requiring  the  probate  (county)  judge  to  continue  all  cases 
undisposed  of  on  the  third  Monday  of  each  month,  does  not 
prevent  the  court  from  rendering  judgment  by  confession  or 
hearing  and  deciding  cases  by  agreement  at  any  time  during  the 
month. 

8.  Practice:  fikal  ordxr.  An  order  setting  aside  a  Judgment 
dismissing  a  cause  may  be  reviewed  on  error. 

Error  to  the  district  court  of  Dodge  county. 
Heard  before  Post,  J.,  on  motion  of  defendant  to 
quash  an  execution  issued  by  the  clerk  upon  a  tran- 

NoTE. — It  is  not  necessary  that  the  record  of  a  judgment  rendered 
in  the  probate  (county)  court,  in  cases  where  the  amount  in  contro- 
versy exceeds  the  jurisdiction  of  a  justice  of  the  peace,  should  show 
that  a  regular  term  of  that  court  had  commenced  on  the  day  fixed 
by  statute,  and  continued  from  day  to  day  until  the  rendition  of  the 
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script  filed  in  hie  office  of  the  proceedings  and  judg- 
ment of  the  county  (formerly  probate)  court  of  Doug- 
las county.  Motion  sustained  and  exceptions  taken  by 
plaintiff. 

C.  SoUenbecky  for  plaintiff  in  error. 

1.  Where  a  transcript  of  a  judgment  is  filed  in  a 
different  county  from  where  it  was  rendered,  the  de- 
fendant cannot  avail  himself  of  any  defense  he  may 
have  to  such  judgment  by  attacking  it  in  the  county 
where  the  transcript  is  filed,  but  must  make  his  defense 
against  the  original  judgment  Mellon  v.  Gidhriey  51 
Penn.  State,  116.  Boyd  v.  Miller j  52  Penn.  State,  481. 
In  all  matters  within  its  jurisdiction,  the  decrees  of 
the  probate  court  are  final  and  conclusive,  and  can  only 
be  impeached  for  fraud  or  reversed  on  error.  Ward  v. 
State,  40  Miss.,  108. 

2.  The  objection,  that  there  was  no  finding  of  fisu^ 
in  the  probate  court,  is  without  force.  In  courts  of 
inferior  jurisdiction  matters  of  form  are  disregarded. 
Lewis  V.  WatruSy  7  Neb.,  477.  Freeman  on  Judgments, 
§§  47,  50,  51,  52,  58. 

8.  The  objection,  that  the  probate  court  had  no  ju- 
risdiction to  set  aside  the  order  made  on  the  18th  day 
of  August,  on  the  27th  of  August,  we  think  not  well 
taken.     Section   (59),   of  Gen.   Stat,   entitled  "Pro- 


judgment.  It  IB  sufficient  if  the  record  ahow  that  the  court  was  in 
regular  session  when  the  judgment  was  pronounced.  Kelly  v.  Morw^ 
8  Neb.,  224.  The  dismissal  of  actions  in  the  county  courts  is  gov- 
erned by  rules  applicable  to  cases  commenced  before  justices  of  the 
peace.  Bank9  v.  Uhlj  6  Neb.,  146.  On  the  first  day  of  the  return 
term,  B  demurred  to  the  petition  of  A ;  demurrer  sustained ;  amended 
petition  filed  immediately;  B  withdrew  from  court-room  and  did  not 
return ;  same  day  B  defaulted ;  next  day  trial  had  in  absence  of  B, 
and  judgment  for  A.  Seld,  no  error.  Naracong  v.  QraveSf^  Neb., 
448.— BxP. 
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bate  Court/*  provides  that  any  cause,  matter,  or  pro- 
ceeding, pending  therein,  may  be  proceeded  in  at  any 
time.  The  defendant  having  once  appeared  in  said 
action,  notice  will  be  presumed.  The  probate  court 
being  a  court  of  record,  it  is  entitled  to  all  the  pre- 
sumptions in  favor  of  jurisdiction.  Freeman  on  Judg- 
ment, §§  517,  518.  Kelly  v.  Morse,  3  Neb.,  224.  In 
any  event,  the  act  of  the  probate  court  in  setting 
aside  its  judgment  against  plaintiff  could  in  no  way 
prejudice  the  defendant.  He  was  never  entitled  to  the 
judgment  of  dismissal.     Fritz  v,  Barnes,  6  Neb.,  435. 

4.  The  order  of  the  court,  re-instating  said  cause, 
did  not  in  any  degree  affect  the  defendant.  It  simply 
left  the  action  pending  against  him,  and  the  final  de- 
termination of  the  cause  was  not  had  until  the  defend- 
ant had  had  ample  notice,  as  the  record  shows. 

Marlaw  ^  Munger,  for  defendant  in  error, 

1.  Kthe  judgment  of  the  probate  court  was  void, 
then  a  motion  to  quash  the  execution  was  a  proper 
remedy.     Freeman  on  Executions,  §  73. 

2.  The  execution  having  been  issued  out  of  the  dis- 
trict court  of  Dodge  county,  the  application  to  quash 
the  writ  must  be  made  in  that  court  Freeman  on 
Executions,  §  75. 

8.  The  court  had  no  jurisdiction  to  set  aside  the 
judgment  of  dismissal  without  notice  having  first  been 
served  upon  defendant  of  the  application  (Sec.  604, 
page  633,  Gen.  Statutes),  and  it  must  affirmatively  ap- 
pear of  record  that  the  notice  was  given.  This  identi- 
cal point  was  decided  in  Heitrick  v.  Wilson,  12  Ohio 
State,  136. 

4.  Before  the  order  setting  aside  the  prior  judg- 
ment could  be  made,  there  must  be  an  adjudication 
that  there  was  a  valid  cause  of  action  (Sec.  616,  page 
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635,  Gen.  Statutes),  and  the  record  should  show  that 
such  adjudication  was  had  before  any  valid  judgment 
setting  aside  the  former  judgment  could  be  rendered. 
Hettrick  v,  Wilson^  supra.  Now  the  adjudication  that 
there  was  a  cause  of  action  shown  is  an  imperative  re-, 
quirement  before  the  court  is  authorized  to  vacate  the 
former  judgment.  And  it  is  a  fundamental  principle 
that  where  certain  facts  are  required  to  exist,  before  a 
court  or  judicial  tribunal  can  act  upon  a  given  matter, 
that  those  facts  are  jurisdictional,  and  if  the  court  acts 
in  the  absence  of  such  facts,  the  act  of  the  court  is  with- 
out jurisdiction  and  therefore  void.  In  courts  of  infe- 
rior or  limited  jurisdiction  no  presumptions  in  favor 
of  their  jurisdiction  exist,  but  jurisdiction  must  affirm- 
atively appear  of  record.  S.  C.  ^  P.  R.  R.  v.  Washing- 
ton Cb.,  8  Neb.,  41.  Robinson  v.  Mathwickj  5  Neb.,  256. 
Reynolds  v.  Stansbwry  ^  Burshy  20  Ohio,  844,.was  a  case 
involving  the  same  question  here  presented,  whether 
the  giving  of  the  notice  would  be  presumed;  the  majors 
ity  of  the  court  held  that  the  superior  court  of  Cincin- 
nati, being  a  court  of  general  jurisdiction ,  its  jurisdiction 
would  be  presumed ;  but  they  expressly  say,  that  were 
the  action  had  in  a  court  of  inferior  or«limited  jurisdic- 
tion, then  all  the  facts  necessary  to  give  jurisdiction 
must  affirmatively  appear.  And  in  that  case  we  desire 
to  call  especial  attention  to  the  very  able  dissenting 
opinion  of  Ranney,  Judge,  and  apply  his  views  to  the 
case  at  bar. 

5.  This  is  not  a  case  where  it  is  sought  to  attack 
the  judgment  in  a  collateral  manner,  but  the  motion  to 
quash  is  a  direct  proceeding  in  the  same  case,  and  in 
all  such  proceedings  evidence  aliunde  of  the  record  is 
admissible  to  show  want  of  jurisdiction.  There  being 
no  bill  of  exceptions  in  this  case,  it  is  impossible  to  tell 
upon  what  evidence  the  court  acted,  and  whether  the 
judgment  of  the  court  was  erroneous  or  not. 
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Maxwell,  Ch.  J. 

On  the  10th  day  of  March,  1879,  the  following 
-transcript  was  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Dodge  county: 

"  Kama  Hansen,     ') 

V.  V1016. 

Gustave  Bergquist.  J 

"  July  6, 1874.  PlaintiflF,  by  her  attorneys,  Seals  and 
Shropshire,  filed  her  bill  of  particulars,  alleging  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
$500,  costs,  expenses,  and  damages  arising  from  the 
pregnancy  of  plaintiff  by  defendant. 

"July  17,  1874.  Returned  served  on  the  6th  of 
July,  1874,  by  delivering  of  a  certified  copy  of  sum- 
mons to  defendant  in  Douglas  county,  Nebraska. 

"  August  8,  1874.  Defendant,  by  his  attorneys, 
Strickland  and  Webster,  filed  motion  to  dismiss  for 
want  of  proper  verification^  to  bill  of  particulars. 

"  August  18th.  The  above  motion,  having  been 
argued  by  respective  counsel,  it  is  considered  and  ad- 
judged by  me  that  this  case  be  and  hereby  is  dismissed 
at  the  plaintiff's  costs,  amounting  to  (8,  as  taxed  in  the 

margin. 

"  Wm.  L.  Pbabodt, 

«  Probate  Judge.*' 

"  August  27, 1874.  On  motion  of  plaintiff's  attor- 
neys the  above  judgment  is  hereby  set  aside,  and  same 
day  plaintiff  filed  new  petition.     Case  continued  to 

September  term. 

"  Wm.  L.  Pbabodt, 

"  Probate  Judge." 

"September  11,  1874.     Case    called.     Defendant 
having  been  notified  and  declining  further  to  appear, 
on   motion  of  plaintiff's   counsel,  default  is  entered 
20 
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against  the  defendant  for  want  of  an  answer,  and  the 
case  tried  by  the  court. 

"  Whereupon  Kama  Hansen  and  Josephine  Bensen 
were  duly  sworn  and  examined  as  witnesses  for  the 
plaintiff,  and  it  is  considered  and  adjudged  by  me  that 
the  plaintiff  recover  of  the  defendant  $500,  her  dam- 
ages, and  15.60,  her  costs  of  suit,  as  taxed  in  the  mar- 

"  Wm.  L.  Pbabodt, 

"  Probate  Judge/' 
"  January  16, 1875.     Issued  execution. 
"  July  28, 1875.    Execution  returned  wholly  unsat- 
isfied. 

«  P.  Stbin, 

«  Constable." 
"November  2, 1878.     Issued  second  execution,  and 

delivered  the  same  to  Constable  Rodney  Dutcher. 
"November  7,  1878.     Second  execution  returned 

wholly  unsatisfied. 

"  Stats  op  Nebraska,  ) 
County  of  Douglas,  j 

"  I  do  hereby  certify  the  above  to  be  a  true,  fall, 
and  complete  transcript  of  the  proceedings  of  the  pro- 
bate court  and  the  county  court  for  said  county  in  the 
above  entitled  action,  being  No.  1015  in  Docket  "  C," 
as  shown  by  the  entries  therein,  which  docket  is  in  my 
possession  duly  certified. 

"  Witness  my  hand  and  the  seal  of  the  said  county 
court  at  Omaha,  this  November  7th,  a.d.  1878. 

"Wm.  O.  Bartholomew, 

"  County  Judge." 

On  the  10th  day  of  March,  1879,  the  clerk  of  the 
district  court  of  Dodge  county  issued  an  execution  on 
the  above  transcript,  which,  so  far  as  appears  from  the 
record,  was  not  delivered  to  sheriff,  and  no  levy  made 
under  the  same. 
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On  the  17th  of  the  same  month  the  defendant  filed 
a  motion  to  quash  the  execution. 

First  Because  there  was  no  adjudication  by  the 
probate  court  that  there  was  a  valid  cause  of  action 
before  vacating  the  judgment  rendered  July  18,  1874. 

Seconds  Because  no  notice  was  served  on  the  de- 
fendant or  his  attorneys  of  the  motion  to  vacate  the 
judgment  of  dismissal. 

Third.  Because  the  court  had  no  jurisdiction  of  the 
subject  matter  of  the  action. 

Fourth  and  Mfth.    Because  the  probate  court  had  no . 
jurisdiction  of  the  defendant  in  the  'action,  and  had  no 
authority  to  make  the  order  August  27,  1874. 

Sixth.  Because  there  was  no  finding  for  the  plain- 
tiff upon  the  issues  made  by  plaintiff's  petition. 

The  court  sustained  the  motion  and  quashed  the 
execution.  The  plaintiff  brings  the  cause  into  this 
court  by  petition  in  error. 

As  to  the  first  objection  urged  in  the  motion,  it  is 
sufficient  to  say  that  in  the  motion  filed  by  the  defend- 
ants to  dismiss  the  action  in  the  probate  court  no  ques- 
tion was  raised  as  to  the  jurisdiction  of  the  court  over 
the  subject  matter  of  the  action,  nor  the  sufficiency  of 
the  statement  of  facts,  the  only  ground  of  the  motion 
being  that  the  petition  or  bill  of  particulars  was  not 
properly  verified.  Upon  the  question  of  notice  the 
transcript  is  entirely  silent.  Unless  the  application  to 
set  aside  the  judgment  and  file  an  amended  petition 
was  made  while  the  defendant  or  his  attorneys  were 
present,  such  proceeding  could  only  be  had  upon  no- 
tice. So  far  as  appears,  that  application  may  have 
been  made  at  once  upon  the  motion  to  dismiss  being 
sustained. 

The  rule  may  be  stated  thus:  When  jurisdiction  of 
the  parties  and  the  subject  matter  affirmatively  appear, 
every  other  matter  necessary  to  support  the  judgment 
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will  on  error  be  presumed,  unless  it  is  required  by 
statute  to  appear  of  record,  or  unless  it  be  preliminary 
and  necessary  to  the  right  to  exercise  jurisdiction. 
Sowell  V.  JenkinSy  8  W.  L.  M.,  681.   •  • 

In  Dodge  v.  BuggleSy  86  Iowa,  42,  it  was  held  that 
where  the  jurisdiction  of  a  justice  of  the  peace  .is  by 
consent  of  the  parties  extended  to  a  case  involving  a 
sum  greater  than  |100,  it  will,  'in  the  absence  of  a 
showing  to  the  contrary,  be  presumed  that  such  con- 
sent was  given  before  the  institution  of  the  suit. 

Where  jurisdiction  is  shown,  the  rule  that  courts  and 
officers  are  presumed  to  act  rightly  is  extended  to 
county  and  justice  courts.  In  this  case  summons  was 
duly  served  upon  the  defendant,  and  he  appeared  with- 
out objection  on  that  ground;  the  action  was  dis- 
missed upon  a  technical  objection,  and  in  the  absence 
of  showing  to  the  contrary  it  will  be  presumed  that 
notice  of  the  motion  to  set  aside  the  judgment  of  dis- 
missal and  re-instate  the  cause  was  given,  particularly 
so  where  the  judgment  was  set  aside  in  a  few  days  af- 
ter its  entry. 

Our  attention  has  been  called  to  the  case  of  Hettrick 
V.  WUson,  12  Ohio  State,  186.  In  that  case  a  transcript 
from  -a  justice  of  the  peace  was  filed  on  the  4th  of 
May,  1855,  and  a  rule  taken  against  the  defendant  in 
error  to  file  his  petition  in  the  case  by  the  next  rule 
day.  On  the  28th  of  May  of  the  same  year  default 
was  entered  against  the  defendant  for  want  qf  a  peti- 
tion, and  on  the  29th  of  June  following  judgment  was 
entered  on  the  default  dismissing  the  action.  On  the 
6th  day  of  November  thereafter  the  defendant  in  er- 
ror filed  a  motion  to  set  aside  the  judgment  of  non- 
suit without  assigning  any  reason  therefor.  On  the 
8th  day  of  December  following  he  filed  an  additional 
motion,  assigning  various  grounds,  none  of  which  au- 
thorized the  court  to  set  aside  a  judgment  of  a  pre- 
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vious  term  on  motion.  On  the  4th  day  of  January, 
1856,  the  court  made  the  following  order :  "  On  mo- 
tion of  plaintiff's  attorney  and  good  cause  shown,  it  is 
ordered  that  the  order  dismissing  this  cause,  made  at 
the  May  term,  1855,  be  set  aside,  and  leave  is  given  to 
the  plaintiff  to  file  a  petition,  which  is  accordingly 
done."  The  suprepie  court  reversed  the  judgment 
upon  the  grounds  that  the  court  had  not  found  that 
the  plaintiff  had  a  valid  cause  of  action,  and  because 
a  final  judgment  had  been  rendered  at  the  May  term 
of  the  court,  by  which  the  defendant  was  dismissed 
without  day,  and  at  the  close  of  the  term,  being  no 
longer  in  court,  no  further  action  could  be  taken  in 
the  case  prejudicial  to  his  interest  without  notice  to 
him.  In  that  case  the  judgment  was  not  treated  as  a 
nullity,  but  reversed  on  error,  it  being  held  that  the 
order  vacating  the  judgment  of  dismissal  was  a  final 
order,  which  could  be  reviewed  on  error.  And  such 
was  the  holding  of  this  court  in  Banks  v.  Uhly  5  ISTeb., 
240. 

Our  attention  is  called  to  the  case  of  Beynolds  v. 
Siansbury,  20  Ohio,  844.  In  that  case  judgment  was 
rendered  against  the  defendant  in  the  superior  court 
of  Cincinnati,  at  the  January  term,  1847,  and  after- 
wards, on  motion  of  the  defendant,  the  judgment  was 
set  aside  at  the  January  term  of  that  court  in  1849. 
The  record  did  not  show  that  the  plaintiff'  had  notice 
of  the  motion.  It  was  held  in  substance  that  notice 
was  necessary  to  give  the  court  jurisdiction,  but  that 
notice  would  be  presumed  in  favor  of  a  court  of  gene- 
ral jurisdiction,  but  the  court  intimate  that  a  contrary 
rule  obtains  in  courts  of  inferior  and  limited  jurisdic- 
tion. 

The  power  of  a  court  to  set  aside  a  judgment  at  a 
term  subsequent  to  that  at  which  it  was  rendered,  with- 
out notice,  may  well  be  questioned.     The  power  to  va- 


278     SUPREME  COUET  OF  NE] 

Hansen  t.  BeritqnlBt. 

cate  and  raodiff  judgments,  except  in 
vided  in  the  etatute,  ceases  with  the  te 
were  rendered.  Smith  v.  Pomei/,  2  '. 
the  August  term  of  the  county  court  c 
this  order  was  made?  Section  7  of  tl 
the  organization,  powers,  and  jurisdi' 
courts,  approved  March  8,  1873,  Gen 
vides  that :  "  It  shall  be  the  duty  of  tl 
in  each  county,  to  hold  a  regular  ten 
court  at  hia  office  at  the  county  seat 
nine  a.m.  on  the  first  Monday  of  each 
for  the  trial  of  such  civil  actious  broi 
court  as  are  not  cognizable  before  a  jue 
Buch  regular  term  shall  be  deemed  to 
any  formal  adjournment  thereof,  until 
day  of  the  same  month,  when  all  caus 
termined  shall  be  continued  by  such  i 
regular  term;  but  such  courts  shall  b 
always  open  for  the  filing  of  papers  an 
cess  in  civil  actions,  and  for  the  pur 
judgment  by  confession." 

Section  15  provides  for  setting  the 
upon  convenient  days  of  the  term. 
at  any  time  enter  judgment  by  cone 
not  by  agreement  hear  and  determine 
mitted  to  it?  The  statute  is  merely  fo 
the  court  A  party  cannot  be  compell 
Monday  in  each  month  to  take  up  a  i 
ceed  to  trial.  But  with  the  consent  0 
court  may  do  so.  It  has  authority,  i 
of  the  parties,  to  render  judgment  at 
the  month.  And  where,  as  in  this  ca 
ing  shown  to  the  contrary,  such  ass 
Bumed. 

The  objection  that  there  is  no  findii 
der  the  judgment  void.     Taking  the  < 
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the  judgment  is  not  void  on  its  face,  although  some- 
what imperfect  This  is  decisive  of  the  case.  The 
court  therefore  erred  in  sustaining  the  motion  to  quash 
the  execution,  and  its  judgment  in  that  respect  is 
reversed. 

JlTDGMSKT  BBVERSBD. 


Joseph  W.  Hartley,  appellant,  v.  E.  Mary  Gregory 

AND  others,  appellees. 

1*  Mortgage:  ooybvantagaikst  ikcttmbrancss:  pkrsokal 
JUDGMSKT.  In  a  mortgage  of  real  estate  to  secure  the  purchase 
money,  there  was,  among  others,  a  personal  covenant  to  save 
the  mortgagee  harmless  from  a  prior  mortgage  then  resting  on 
the  premises.  The  mortgagors  further  covenanted  and  agreed 
that,  *<If  all  of  said  conditions,  agreements,  and  covenants'* 
were  left  unperformed  ''for  thirty  days,  then,  at  the  option  of 
the  party  of  the  second  part,  this  mortgage  may  be  declared  due 
for  the  sum  of  fllOO,  with  ten  per  cent  interest  from  date." 
This  security  having  been  completely  exhausted  by  a.foreclosure 
of  the  prior  mortgage,  and  the  purchase  money  still  being  un- 
paid, Heldj  That  the  mortgagors,  for  this  breach  of  their  cove- 
nant, were  liable  to  a  personal  judgment  for  the  |1100,  and  in- 
terest as  aforesaid. 
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2.  Practice:  bbs  adjttdicata.  If  a  defendant  rely  upon  the 
rule  of  res  adjttdieata  as  a  defense,  he  should  bring  such  facts 
into  the  record  as  will  show  affirmatively  that  the  plaintiffs' 
relation  to  the  former  action  was  such  as  to  make  the  judgment 
therein  conclusive  of  the  matter  in  controversy. 

This  was  an  action  brought  in  the  district  court  of 
Lancaster  county  to  foreclose  a  mortgage  executed  by 
E.  Mary  Gregory  and  John  S.  Gregory  to  Silas  Pratt, 
January  1,  1874,  to  secure  a  note  of  $1100,  due  Nov. 
20, 1876,  with  7  per  cent  interest,  given  by  third  par- 
ties, and  made  payable  to  the  order  of  E.  Mary  Greg- 
ory; and  to  secure  also  $100,  due  Feb.  1,  1874,  and  of 
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a  sum  annually  to  make  up  the  rate  of  interest  on  the 
11100  note  to  ten  per  cent  per  annum.  The  mortgage 
was  given  to  secure  part  of  the  purchase  money  of  lot 
8,  block  36,  in  the  city  of  Lincoln,  sold  by  Pratt  to  the 
Gregorys.  Pratt  afterwards  sold  and  assigned  to  plain- 
tiff, Hartley,  who  brought  the  action.  A  suit  between 
these  same  parties,  concerning  the  same  mortgage, 
came  here  upon  appeal  at  the  October  term,  1877,  and 
is  reported  7  Neb.,  356.  Upon  reversal  here,  plaintiff 
dismissed  that  action  and  brought  this,  and  upon  the 
trial  before  Pound,  J.,  judgment  was  rendered  in  favor 
of  the  defendants  and  dismissing  the  action.  Plaintiff 
appeals. 

Lawby  BUlingsUy  ^  Larnbertson^  for  appellant. 

The  validity  of  a  mortgage  does  not  depend  upon 
the  description  of  the  debt  contained  in  the  deed,  nor 
upon  the  form  of  the  indebtedness,  whether  it  be  by 
note  or  bond,  or  otherwise;  it  depends  rather  upon  the 
existence  of  the  debt  it  is  given  to  secure.  2  Jones  on 
Mortgages,  sec.  353.  Hodgdan  v.  Shannon^  44  N".  H., 
672.  Griffin  v.  CranstoTij  1  Bosw.,  281.  Jaclcson  v. 
Bowen^  7  Cow.,  13.  Ihrmers^  Loan  and  Tnist  Co.  v. 
Curtis,  7  K  T.,  466.  Ooutant  v.  ServosSj  3  Barb.,  128. 
Although  there  be  no  note  or  bond,  and  no  time  is 
specified  for  the  payment  of  the  mortgage  debt,  the 
mortgage,  if  given  to  secure  a  debt  that  actually  exists, 
is  valid,  and  may  be  enforced  immediately.  Brookings 
V.  White,  49  Me.,  479.     Oamall  v.  Duval^  22  Ark.,  136. 

Hdrwood  ^  Ames,  for  appellees. 

The  Loan  Association  had  a  prior  lien  on  these  same 
premises.  It  foreclosed,  and  in  that  action,  the  Greg- 
orys, Pratt,  and  this  plaintiff  were  defendants,  and  the 
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property  was  sold  for  an  amount  less  than  that  found 
due  the  Association.  Can  the  plaintiff  now  bring  an 
action  to  foredose  his  mortgage  ?  We  think  not  This 
is  the  first  action  of  the  kind  ever  commenced  in  any 
court 


Laeb,  J. 

It  is  not  apparent  whether  the  conclusion  of  the  court 
below  was  placed  upon  the  alleged  insufficiency  of  the 
petition  to  state  a  cause  of  action,  or  upon  the  want  of 
evidence  to  establish  the  truth  of  the  material  facts 
therein  set  fort"h.  But  howsoever  this  may  be,  we 
have  not  been  able  to  discover  any  ground  on  which 
the  judgment  can  securely  stand. 

That  a  cause  of  action  entitling  the  plaintiff  to  relief 
is  alleged  must  be  conceded  on  a  moment's  reflection. 
The  transaction  out  of  which  it  grew  was  between  the 
defendants  and  one  Silas  Pratt,  who  by  assignment 
transferred  all  of  his  interest  in  the  subject  matter  to 
the  plaintiff.  The  material  facts,  which  are  either 
undenied  or  abundantly  proven,  may  be  briefly  stated 
as  follows :  On  the  first  of  January,  1874,  Pratt  was  the 
owner  of  lot  three,  in  block  thirty-six,  in  the  city  of 
Lincoln,  together  with  the  buildings  and  appurtenan- 
ces thereunto  belonging,  subject,  however  to  a  mort- 
gage executed  by  a  former  owner  of  the  lot  to  secure 
to  the  Mechanics'  Loan  and  Savings  Association  the 
sum  of  fourteen  hundred  dollars.  Subject  to  this 
mortgage,  Pratt  sold  and  conveyed  the  lot  to  the  de- 
fendants for  twelve  hundred  dollars,  taking  in  pay- 
ment a  promissory  note  for  eleven  hundred  dollars 
against  Hector  Gawley  and  Andrew  Stevenson,  of  Mon- 
roe county,  Michigan,  and  one  hundred  dollars  paya- 
ble by  the  defendants  personally,  all  nominally  secured 
by  a  mortgage  given  by  them  to  him  upon  the  premi- 
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ses  80  conveyed.  In  this  mortgage  are  several  impor- 
tant provisions  which  we  shall  have  occasion  to  refer 
to  more  particularly  as  we  proceed. 

However,  the  more  fully  to  comprehend  the  force  of 
these  provisions,  and  that  they  may  have  their  proper 
effect,  it  should  be  understood  that  the  only  affirma- 
tive defense  to  the  petition  made  by  the  answer  is,  that 
Pratt  agreed  to  and  did  take  the  Gawley  and  Steven- 
son note  at  his  own  risk,  and  without  recourse  to  the 
defendants,  in  full  payment  and  satisfaction  of  that 
amount  of  the  agreed  price  of  the  lot  That  this  claim 
is  without  the  least  foundation,  and  depends  on  mere 
assumption,  will  very  clearly  appear  on  an  inspection 
of  the  evidence.  In  truth  there  is  nothing  whatever 
in  the  record  to  support  it 

It  appears  that  this  note,  which  at  that  time  was  in 
the  hands  of  one  Johnson,  of  Monroe,  Michigan,  with 
whom  it  had  been  left  by  the  defendants  for  collection, 
was  given  in  part  payment  of  certain  real  property 
which  they  had  sold  to  the  makers,  and  that  it  was 
nominally  secured  by  a  second  or  third  mortgage  on 
that  and  perhaps  other  property.  It  also  appears  that 
shortly  after  the  sale  of  this  note  to  Pratt,  the  property 
by  which  it  was  secured  in  Michigan  was  nearly  if  not 
quite  exhausted  in  the  payment  of  prior  liens,  thus 
leaving  its  payment,  so  far  as  the  makers  were  con- 
cerned, depending  alone  upon  their  personal  responsi- 
bility, which  there  is  much  evidence  to  show  was 
merely  that  of  insolvents. 

As  events  have  demonstrated,  one  of  the  most  im- 
portant provisions  in  this  mortgage  from  the  Qregorye 
to  Pratt  is  that  wherein  it  is  agreed  on  their  part  to  pay 
all  liens  and  incumbrances  then  on  said  premises, 
"when  the  same  fell  due,  and  hold  the  said  party  of  the 
second  part" — ^Pratt — "entirely  harmless  from  the 
same;  particular  reference  being  made  to  a  certain 
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deed  of  trust,  or  mortgage,  now  a  lien  on  said  premi- 
ses, executed  by  Catherine  E.  CuUen,  to  the  Mechan- 
ics' Loan  and  Saving  Association  to  secure  the  sum  of 
fourteen  hundred  dollars,"  Had  this  promise  been 
faithfully  kept,  together  with  certain  other  stipula- 
lations  as  to  taxes  and  insurance,  Pratt,  and  his  assignee, 
the  plaintiff,  would  have  had  ample  security  for  the 
Qawley  and  Stevenson  note,  notwithstanding  the  in- 
adequacy of  the  Michigan  mortgage,  and  the  irre- 
sponsibility  of  the  makers.  But  the  promisee  were  not 
kept;  the  taxes  were  not  paid;  the  mortgage  to  the 
Mechanics'  Loan  and  Savings  Association  was  not  paid 
off,  but,  under  foreclosure  proceedings,  was  left  to  eat 
up  the  entire  property  on  which  it  rested.  The  follow- 
ing recital  from  this  mortgage  will  show  more  clearly 
its  scope,  and  what,  in  addition  to  paying  off  this  in- 
cumbrance, it  was  necessary  for  the  defendants  to  do, 
in  order  fully  to  perform  their  agreement. 

"  And  the  said  John  S.  Gregory  and  Mary  E.  Gregory 
do  covenant  with  the  said  party  of  the  second  part  and 
his  assigns  to  keep  the  building  now  standing  or  here- 
after to  be  erected  on  the  above  described  premises  in- 
sured against  loss  or  damage  by  fire.  *  *  *  to  the 
amount  of  one  thousand  dollars,"  for  the  use  of  "  the 
said  party  of  the  second  part,  and  assigns."  *  *  * 
"  And  the  said  parties  of  the  first  part  agree  to  pay  all 
taxes  and  assessments  on  said  premises,  *  *  *  and 
keep  said  premises  free  from  all  mechanics'  liens  until 
said  sums  are  paid."  It  is  further  recited  that  inas- 
much as  the  Gawley  and  Stevenson  note  only  "  draws 
seven  per  cent  interest,  payable  semi-annually,  said  par- 
ties of  the  first  part  agree  to  make  up  the  rate  of  inter- 
est on  said  note  to  ten  per  cent  per  annum,  payable  to 
said  Pratt  semi-annually.  This  is  also  given  to  secure 
the  payment  of  one  hundred  dollars,  to  be  paid  Febru- 
ary 21st,  1874,  with  ten  per  cent  interest.  Said  JllOO.OO 
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note  is  payable  to  Mary  E.  Gregory  or  order,  which 

*  *  *  said  parties  of  the  first  part,  shall  indorse 
over  to  said  Pratt  on  or  before  February  18th,  1874, 
If  all  of  said  conditions,  agreements,  and  covenants  are 
fnlly  kept  and  fhlfilled,  then  this  mortgage  shall  be 
void ;  but  any  failure  herein  for  thirty  days,  then  at 
the  option  of  the  said  party  of  the  second  part,  this 
mortgage  maybe  declared  due  for  the  sum  of  $1100.00 
with  ten  per  cent  interest  from  this  date,"  etc. 

We  think  it  not  amiss  to  say  of  these  several  condi- 
tions that,  excepting  perhaps  the  payment  of  the  one 
hundred  dollars  due  February  21st,  1874,  not  one  of 
them  has  been  performed.  Even  the  $1100  note,  as 
late  as  the  16th  of  April,  1878,  had  not  yet  been  in- 
dorsed, but  remained  in  possession  of  said  Johnson, 
who  was  then  still  holding  it  as  the  agent  of  Gregory. 

In  view  of  the  claim  by  the  defendants,  that  this 
mortgage  was  intended  to  cover  only  the  equity  of 
redemption  under  the  prior  incumbrance,  there  is  an- 
other covenant  on  their  part  which  should  not  be  over- 
looked, viz.:  that  they  were  "well  seized  of  the  said 
premises  in  fee  simple^  and  have  good  right,  full  power, 
and  lawful  authority  to  grant,  bargain,  and  sell  the 
same,  in  manner  and  form  aforesaid,  and  that  the  same 
are  free  and  clear  of  all  liens  and  incumbrances  what- 
soever, except  as  above  stated."  And  this  single  ex- 
ception being  the  mortgage  to  the  Mechanics'  Loan 
and  Saving  Association,  which  they  had  expressly 
agreed  to  pay  off  and  save  Pratt  harmless  from,  as  be- 
fore shown,  this  covenant,  which  cannot  be  contro- 
verted, shows  most  conclusively  that  it  was  the  prop- 
erty itself,  and  not  a  mere  equity  of  redemption,  that 
was  given  as  security. 

It  is  asserted  by  counsel  for  the  defendants  in  their 
brief  that  the  parties  here,  plaintiff  and  defendants, 
were  defendants  in  the  suit  foreclosing  the  prior  mort- 


« 


JULY  TERM,  1879.  285 


Buel  T.  Dickey. 


gage  under  which  the  lot  was  sold.  K  the  record 
showed  this  to  he  so,  it  would,  of  course,  he  fetal  to 
this  equitable  j)roceeding,  for,  having  the  opportunity 
to  do  it,  the  plaintiff  should  have  litigated  all  his 
claims  to  the  mortgaged  property  in  that  action.  If 
Hartley,  as  the  assignee  of  this  mortgage,  were  indeed 
a  defendant  there,  the  judgment,  had  it  been  properly 
pleaded,  would  very  likely  have  been  conclusive  of  his 
rights  under  it  At  all  events,  his  only  remedy,  even 
if  that  had  been  left  to  him,  would  lie  in  a  personal 
action  against  the  Gregorys  to  recover  the  damages  oc- 
casioned by  their  failure  to  protect  the  security  from 
other  incumbrances,  as  they  covenanted  in  the  mort- 
gage to  do. 

It  being  conceded  that  the  property  covered  by  the 
mortgage  is  completely  exhausted  by  the  incumbrance 
which  the  defendants  covenanted  to  remove,  it  follows 
that  the  plaintiff  is  entitled  to  a  personal  judgment,  in 
pursuance  of  a  covenant  to  that  effect,  for  the  sum  of 
$1100,  and  interest  thereon  from  the  first  day  of  Janu- 
ary, 1874,  at  the  rate  of  ten  per  cent  per  annum,  to- 
gether with  his  costs  to  be  taxed. 


Judgment  accordinolt. 


Joshua  H.  Bubl,  plaintift  in  error,  y.  R  H.  Dioeet, 

dependant  in  error. 

1.  Exeoutor's  Bond :  snrr  ok.  An  action  on  the  bond  of  an 
executor  under  the  Revised  Statutes,  commenced  prior  to  Sep- 
tember 1,  1878,  to  recover  money  claimed  to  be  due  on  a  leg- 
acy, was  properly  brought  in  the  name  of  the  probate  judge  of 
the  proper  county.  In  such  action  the  consent  of  the  probate 
Judge  was  necessary. 
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.    It  U  DOt  »  villi  objection  to  such  bond  tbst  it  runs  t« 

"  tb«  Judge  at  probate  "  of  the  proper  count;,  without  per- 
sonally ntming  him. 

:     pKOOr  or  ABBBTs  HOT   BK<)tnB*i>.      Where  the  bond 

^ven  bj  the  executor,  who  is  also  a  residuarj  legatee,  ii  the 
one  provided  for  by  eec.  16&  of  the  Beviied  Statutes,  condi- 
tioned "  to  pag  all  the  dd>t»  and  Ugaeia  of  the  tuiator,"  and  do 
fraud  or  miatake  is  alleged  to  Titiate  it,  the  faot  of  sufficient 
Hseti  in  the  bands  of  the  executor  will  be  ooaclaBiiely  pre- 
•nmed,  and  the  want  of  them  oaiuot  be  urged  to  defeat  a  r»- 
ooTery  on  such  bond. 

KBOB  to  the  district  court  of  Otoe  county. 

be  action  was  on  the  28th  day  of  June,  1873,  com- 
ced  in  the  name  of  R.  H.  Dickey,  prohate  judge 
ttoe  county,  Kebraeka,  for  the  use  and  benefit  of 
y  E.  Davenport,  and  in  name  of  Mary  E.  Daven- 
,  widow  and  legatee  of  William  Davenport,  de- 
ed, against  Benjamin  M.  Davenport,  execator  of 
last  will  and  testament  of  William  Davenport,  de- 
ed, and  Joshua  H.  Buel  as  surety  of  said  executor, 
one  Mary  E.  Deweese.  Pending  the  suit  Mary  E. 
enport  died,  and  lier  death  was  suggested  to  the 
t  September  7, 1874,  and  leave  was  granted  by  the 
■t  that  J.  A.  Graves,  as  executor  of  plaintiff,  de- 
ed, be  made  party  plaintiff  in  this  action.  An 
nded  petition  was  then  filed  in  the  name  of  R.  H. 
cey,  probate  judge  of  Otoe  county,  Nebraska,  for 
use  and  benefit  of  S.  O.  Graves  in  his  capacity  as 
utor  of  the  estate  of  Mary  E,  Davenport,  deceased, 
also  in  the  name  of  S.  0.  Graves  as  executor  of 
y  E.  Davenport,  deceased,  against  Benjamin  M, 
enport,  executor  of  the  last  will  and  testament  of 
liam  Davenport,  and  executor  of  the  estate  of 
liam  Davenport,  deceased,  and  Joshua  H.  Buel, 
ty  of  the  said  Benjamin  M.  Davenport,  on  the  offi- 
bond  of  such  executor,  and  Mary  E.  Deweese,  a 
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legatee  named  in  the  last  will  of  William  Davenport, 
deceased,  and  was  prosecuted  for  the  recovery  of  a 
judgment  against  the  said  executor,  and  the  said  surety 
for  the  payment  of  a  legacy  to  Mary  E.  Davenport  ot 
seven  thousand  dollars,  named  in  the  last  will  of  Wil- 
liam Davenport,  deceased.  Judgment  for  plaintiff,  to 
which  Buel,  the  surety,  took  exceptions,  and  brought 
the  cause  here  for  review. 

George  W.  Oovell  and  C.  W.  SeymonTy  for  plaintiff  in 
error. 

1.  The  official  bond  of  B.  M.  Davenport,  as  execu- 
tor of  the  last  will  and  testament  of  William  Daven- 
port, deceased,  did  not  bind  the  obligors  to  pay  to 
R.  H.  Dickey,  as  judge  of  the  probate  court  of  Otoe 
county,  Nebraska,  and  his  successor  or  successors  in 
office,  the  penalty  of  the  bond,  but  was  drawn  to  the 
"judge  of  the  probate  court  of  Otoe  county,  Nebras- 
ka," merely.  He  was  not  the  trustee  of  an  express 
trust,  because  his  name  was  not  mentioned  in  the 
bond ;  he  was  not  a  person  with  whom  or  in  whose 
name  a  contract  was  made  for  the  benefit  of  another ; 
he  was  not  a  person  expressly  authorized  by  statute  to 
commence  an  action  of  this  kind ;  he  was  not  the  real 
party  in  interest  in  this  action ;  if  he  possessed  by  law, 
or  by  provision  of  statute  at  any  time,  the  right,  au- 
thority, or  capacity  to  bring  this  action,  he  had,  by 
authorizing  Mary  E.  Davenport  to  commence  and  pro- 
secute an  action  on  the  official  bond  of  B.  M.  Daven- 
port, parted  with  the  right  or  capacity  to  sue  for  her 
use  and  benefit.  Having  assigned  to  her  any  such  sup- 
posed right,  and  authorized  her  to  maintain  an  action 
in  her  own  behalf  on  said  bond,  he  could  not  thereaf- 
ter sue  in  his  own  name,  in  his  official  capacity,  for  her 
use  and  benefit.     Gen.  Stat.,  837,  838. 
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2.  Before  any  resort  can  be  had  to  the  bond  of  the 
executor  in  the  common  law  courts,  or  in  courts  of 
law,  there  must  have  been  a  citation  issued  by  the  pro- 
bate court  of  Otoe  county,  Nebraska,  to  B.  M.  Daven- 
port, and  the  same  duly  served  upon  him,  to  appear 
before  said  court  and  render  his  account  of  his  execu- 
torship, and  until  this  has  been  done,  and  he  had  neg- 
lected to  render  such  account,  his  bond  could  not  have 
been  put  in  suit  by  any  person  interested  in  the  estate, 
nor  would  he  be  liable  on  his  bond  for  any  damage 
which  might  accrue  to  any  person  interested.  Gen. 
Stat.,  882,  sec.  285.  8  Redfield  on  Wills,  94.  Dawes 
V.  Sioeety  14  Mass.,  105.  Newcomb  v.  Wingj  8  Pick.,  168. 
Paine  v.  Moffity  11  Pick.,  496.  Dawes  v.  Heady  8  Pick., 
128.  The  probate  court  is  the  exclusive  forum  for  the 
settlement  in  the  first  instance  of  all  questions  afiecting 
fikithful  administration,  and  those  questions  involving 
that  inquiry  cannot  be  drawn  into  any  other  tribunal, 
by  means  of  an  action  on  the  administration  bond,  or 
in  any  other  mode,  unless  by  appeal  from  a  final  decree 
in  that  court.  Paine  v,  StonSy  10  Pick.,  75.  Probate 
Court  V.  VanduzeTy  18  Vt.,  185.  Stone  v,  PeasUy^  28 
Vt,  716. 

3.  Although  the  bond  was  conditioned  to  pay  all 
debts  and  legacies  of  William  Davenport,  the  testator, 
yet,  unless  it  was  shown  that  some  assets  of  the  testa- 
tor came  into  the  hands  of  B.  M.  Davenport,  as  exec* 
utor  of  William  Davenport,  by  the  evidence  offered  in 
chief  by  the  plaintiffi,  out  of  which  such  debts  and 
legacies  could  be  paid  by  him,  then  there  was  no  case 
made  out  against  the  surety  on  his  official  bond,  and 
no  liability  whatever  could  be  fixed  upon  such  surety 
in  the  absence  of  positive  testimony  to  that  effect. 

4.  A  bond  like  this  is  but  the  naked  promise  of  the 
personal  representative  to  pay  what  the  testator  has 
directed  by  his  will  to  be  paid,  and  "  the  naked  prom- 
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ifle  of  the  personal  repreBentative  to  pay  the  debts  or 
legacies  of  the  deceased  is  a  mere  '  nudum  pactum^  " 
(Redfield  on  Wills,  815.) 

Thomas  B.  Stevenson  and  M.  L.  Hayward  (with  whom 
were  Feland  ^  Graoes\  for  defendant  in  error. 

1.  The  execution  of  the  bond  in  this  case  binds  the 
executor  and  his  sureties  absolutely  and  uncondition- 
ally to  the  payment  of  all  the  legacies  made  in  the 
will ;  and  therefore  an  inventory,  and,  as  a  sequence, 
all  the  preliminary  steps  required  by  the  statute  to  be 
taken  for  the  ascertainment  of  the  amount  of  the  es- 
tate and  the  extent  of  the  executor's  liability  are  su- 
perfluous, and  not  required  either  by  the  letter  or  the 
reason  of  the  statute.  For  it  makes  no  difference 
whether  the  estate  be  sufficient  or  not;  the  executor 
has  estopped  himself  by  this  bond  from  any  inquiry 
into  that  question,  and  by  his  own  act  prevented  those 
interested  from  having  an  opportunity  of  doing  so,  if 
any  necessity  for  it  existed ;  and  having  assumed  the 
risk,  he  must  bear  the  burden. 

2.  The  record  shows  that  all  the  proper  steps  have 
been  taken  at  the  proper  time,  that  the  court  compe- 
tent to  act  has  acted  and  authorized  this  action,  and 
that  the  court  competent  to  render  judgment  has  ren- 
dered judgment.  On  this  account,  also,  no  objection 
can  be  well  taken,  for  we  think  the  evidence  conclu- 
sive that  the  executor  had  sufficient  assets  to  pay  this 
and  the  other  legacy,  in  addition  to  the  funeral  ex- 
penses and  the  costs  of  administration. 

In  support  of  these  propositions  we  cite  Bigelow  v. 
BigeloWy  4  Ohio,  138.  Raster  v.  PiersoUy  27  Iowa,  90. 
Stevens  v.  Hartley  18  Ohio  State,  525.  Jones  v.  Rich- 
ardson^  5  Met.,  247.  Colwell  v.  Alger y  5  Gray,  67. 
FiiUer  V.  McJEwen^  17  Ohio  State,  288. 
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Lake,  J. 

Observing  proper  order,  the  first  question  to  be  con- 
sidered is,  whether  the  action  was  properly  brought  in 
the  name  of  the  then  probate  judge  of  Otoe  county. 

As  shown  by  the  record,  the  original  petition  was 
filed  and  summons  issued  June  28th,  1873.  At  this 
time,  the  bringing  of  this  sort  of  actions  was  regulated 
by  certain  provisions  of  the  Revised  Statutes  of  1866, 
from  which  we  copy — ^Rev.  Stat,  p.  122: 

"  Sec.  314.  When  it  shall  appear,  on  the  represent- 
ation of  any  person  interested  in  the  estate,  that  the 
executor  or  administrator  has  failed  to  perform  his 
duty  in  any  other  particular  than  those  before  specified, 
the  judge  of  probate  may  authorize  any  creditor,  next 
of  kin,  legatee,  or  other  person  aggrieved  by  such  mal- 
administration, to  bring  an  action  on  the  bond." 

"  Sec.  316.  In  all  suits  upon  such  bonds,  the  writ 
and  proceedings  shall  be  in  the  name  of  the  judge  of 
probate;  and  when  the  action  is  bro\ight  for  the  bene- 
fit of  any  particular  person  as  creditor,  next  of  kin,  or 
legatee,  as  provided  in  this  subdivision,  the  execution 
shall  express  that  it  is  for  the  use  of  such  creditor,  next 
of  kin,  or  legatee,  and  in  such  case  the  person  for 
whose  use  the  action  is  brought  shall  be  deemed  the 
plaintiff." 

Under  these  two  sections  it  is  manifest  that,  in  or- 
der to  collect  a  legacy  by  action  on  the  bond  of  an  ex- 
ecutor, the  legatee  must  be  authorized  to  proceed  by 
the  probate  judge,  and  that  the  suit  was  properly 
brought  in  his  name.  It  is  possible,  in  view  of  section 
643  of  the  code  of  civil  procedure,  that  an  action  by 
the  legatee  alone  might  have  been  sustained,  but  it  is 
unnecessary  to  decide  here  whether  it  could  or  not,  it 
being  sufficient  to  know  that  this  one  was  properly 
brought. 
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The  record  shows  that  on  the  day  preceding  the 
commencement  of  the  action,  on  proper  representa- 
tions, the  probate  judge  made  an  order  as  the  statute 
provides,  in  which  it  is  stated  that:  "Permission  is 
hereby  granted  to  Mary  E.  Davenport  to  bring  suit 
against  Benj.  M.  Davenport,  executor  of  the  last  will 
and  testament  of  William  Davenport,  dec'd,  and  the 
surety  in  the  bond  of  such  executor.  And  the  said 
legatee  is  authorized  to  prosecute  such  bond,  and  bring 
suit  for  the  amount  due  her,  being  a  part  of  such  leg- 
acy/' The  balance  due  from  the  executor  Dec.  17th, 
1870,  is  found  in  a  previous  clause  of  the  order  to  have 
been  "the  sum  of  six  thousand  four  hundred  and 
ninety-eight  and  sixty-two-one-hundredths  dollars." 

The  law,  it  seems,  was  so  changed  by  the  amenda- 
tory act  of  February  25th,  1873,  as  to  require  actions 
of  this  sort  to  be  brought  "  in  the  name  of  the  party 
authorized  to  bring  the  same,  or  in  the  name  of  the 
guardian  of  such  party;"  but,  as  the  amendment  did 
not  take  effect  until  September  Ist,  1873,*  it  can  have 
no  effect  upon  the  decision  of  this  case,  which  had  then 
already  been  commenced.  From  these  considerations 
it  follows  that  the  action  was  properly  commenced  in 
the  name  of  II.  H.  Dickey,  then  the  probate  judge  of 

*  Note. — This  section,  with  several  others  of  the  chapter  of  the 
Bevised  Statutes  of  1866,  entitled  "Decedents,''  was  amended,  as 
stated  in  the  opinion,  February  25,  1873,  by  an  act  entitled  "An  act 
to  amend  chapter  fourteen ,  part  one,  of  the  revised  statutes,  entitled 
*  Decedents,'  "  the  concluding  section  of  which  reads :  "  This  act  shall 
take  effect  and  be  in  force  from  and  after  the  first  day  of  September, 
1878."  The  amendatory  sections  alone  appear  in  chap.  17,  Gen. 
Stat.,  1878,  as  by  an  act  providing  for  the  publication  of  that  com- 
pilation, the  commissioner  was  directed  thus:  "The  said  revision 
and  compilation  shall  also  contain  proper  notes  showing  when  any 
chapter  or  section  of  the  Revised  Statutes  of  1866  may  have  been 
amended  or  repealed;  and  where  the  same  has  been  amended,  the 
amendatory  aecHon  only  shall  be  inserted."     Gen.  Statutes,  1082. — 
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Otoe  county.  The  joinder  of  the  legatee  in  the  origi- 
nal, and  of  her  executor  in  the  amended  petition,  as 
co-pIaintifl&,  was  unauthorized,  but  as  no  objection  was 
made,  and  it  being  at  most  a  mere  irregularity,  with- 
out prejudice,  it  need  not  be  further  noticed. 

We  now  come  to  the  consideration  of  the  bond  it- 
self. A  proper  construction  of  this,  we  think,  practi- 
cally disposes  of  all  remaining  objections  to  the  judg- 
ment. This  bond,  we  find,  conforms  substantially  to 
the  requirement  of  sec.  165,  ch.  14,  Rev.  Stat  (Gten. 
Stat.,  sec.  165,  p.  807),  being  in  these  words: 

"  Know  all  men  by  these  presents,  that  we,  B.  M. 
Davenport,  of  Otoe  county,  Nebraska,  as  principal,  and 
Joshua  H.  Buel,  of  the  same  place,  as  surety,  are  held 
and  firmly  bound  unto  the  judge  of  the  probate  court 
of  Otoe  county,  Nebraska,  in  the  sum  of  fifteen  thou- 
sand dollars,  good  and  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  probate  judge;  for  which 
payment  well  and  truly  to  be  made,  we  do  bind  our- 
selves, our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with 
our  seals,  dated  this  80th  day  of  August,  a.d.  1879. 

"  Whereas  the  above  bounden  B.  M.  Davenport  has 
been  appointed  executor  of  the  last  will  and  testament 
of  William  Davenport,  deceased.  Now  the  condition 
of  the  above  obligation  is  such,  that  if  thei  said  B.  M. 
Davenport  shall  pay  all  debts  and  legacies  of  the  testa- 
tor, then  the  above  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

(Signed)  "  B.  M.  Davenport, 

"J.  H.  Buel. 

"Attest: 

**N.  S.  Harding.*' 

It  was  objected  to  this  bond,  and  to  a  recovery 
thereon — 1st.  That  it  "  does  not  comply  with  the 
order  of  the  probate  court,"  which  was,  "  that  the  said 
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Benjamin  M.  Davenport  give  and  execute  a  good  and 
sufficient  bond,  to  be  approved  by  this  court,  in  the 
sura  of  fifteen  thousand  dollars  ($15,000)  conditioned  for 
the  faithful  performance  of  his  trust  as  such  executor.*' 
And  2d.  "Because  it  was  not  drawn  or  made  to  the 
person  filling  the  office  of  probate  judge  of  Otoe  county, 
Nebraska." 

To  the  first  of  these  objections  it  may  be  answered, 
that  a  bond  with  a  condition  in  the  language  of  the 
order  was  not  authorized  by  any  provision  of  the  stat- 
ute ;  and  the  one  given,  besides  being  taken  and  duly 
approved  by  the  probate  judge,  was  in  exact  conform- 
ity to  the  requirement  of  sec.  165  above  referred  to. 
As  to  the  second,  all  that  need  be  said  is,  that  while  it  is 
usual  in  such  bonds  to  insert  the  name  of  the  person 
holding  the  office  of  judge  at  the  time,  the  statute  does 
not  require  it,  nor  do  we  perceive  wherein  the  name 
could  be  of  the  slightest  importance  whatever.  That 
this,  at  least,  is  an  exceedingly  technical  objection  will 
be  seen  by  reference  to  sec.  164  of  the  act  concerning 
decedents,  by  which  it  is  provided  that "  every  executor, 
before  he  shall  enter  upon  the  execution  of  his  trust, 
shall  give  bond  to  the  judge  of  probate  in  such  reason- 
able sum  as  he  may  direct,"  etc.  There  was,  we  think, 
a  substantial  compliance  with  this  provision,  and  that 
the  bond  in  question  is  valid. 

But  it  is  further  contended  that  to  justify  a  recovery 
upon  the  bond,  it  was  necessary  to^show  that  assets 
had  come  into  the  executor's  hands  which  he  ought  to 
have  applied  in  payment  of  the  legacy.  Even  if  this 
were  so,  it  is  exceedingly  doubtful  if  the  judgment 
could  properly  be  reversed  as  being  unsupported  by 
the  evidence.  But  in  our  view  of  the  effijct  of  this 
bond,  we  are  relieved  of  the  duty  of  weighing  the  evi- 
dence on  the  question  of  the  amount  of  assets  received. 
By  the  plain  language  and  spirit  of  the  contract,  the 
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obligors,  in  the  absence  of  fraud  or  mistake,  which 
would  vitiate  it,  could  relieve  themselves  from  liabil- 
ity only  by  showing  payment,  the  bond  itself  being 
conclusive  evidence  of  assets  with  which  to  meet  the 
debts  and  legacies  of  the  testator.  Whether  he  would 
give  this  form  of  bond,  or  the  common  one  prescribed 
in  the  preceding  section,  was  entirely  discretionary 
with  the  executor  himself.  By  electing  to  give  this 
one,  however,  he  relieved  himself  of  the  duty  of  return- 
ing an  inventory  of  the  estate,  and  deprived  the  court 
of  all  control  over  his  management  of  the  property, 
which,  whether  much  or  little,  practically  became  his 
own  to  dispose  of  as  he  saw  fit.  The  probate  court,  it 
is  true,  could  fix  a  time  within  which  the  payment  of 
debts  and  legacies  should  be  made,  and  order  it  done ; 
but  beyond  this  the  court  could  not  go,  except  upon 
proper  application  to  authorize  forcible  collection  by 
suit  on  the  bond.  In  Jones  v.  Richardson^  5  Met.,  247, 
Chief  Justice  Shaw,  speaking  of  a  statute  and  bond 
similar  to  the  ones  under  consideration,  said:  "The 
great  question  in  the  case  is  whether  the  defendant, 
being  residuary  legatee,  and  having  given  bond,  con- 
ditioned to  pay  all  the  debts  and  legacies  pursuant  to 
the  provisions  of  the  Revised  Statutes,  663,  sees.  3,  4, 
can  object  to  want  of  proof  of  assets;  or  rather, 
whether  the  production  of  such  a  bond  from  the  pro- 
bate office  is  not  conclusive  evidence  of  assets  in  the 
hands  of  the  defendant;  and  we  are  strongly  inclined 
to  the  opinion  that  it  is." 

And  afterwards  in  OolweU  et  al.  v.  Algety  6  Gray,  67, 
the  same  learned  judge  uses  this  language:  "  A  resid- 
uary legatee  and  executor,  who  avails  himself  of  the 
privilege  of  giving  bond  conditioned  to  pay  debts  and 
legacies,  and  thereby  exempts  himself  from  the  duty  of 
returning  an  inventory,  thereby  conclusively  admits 
assets;  if  he  has  the  slightest  doubt  that  there  is  sufS- 
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cient  property  to  pay  all  debts  and  legacies  he  should 
give  bond  in  common  form.'* 

The  rule  thus  clearly  stated  is  doubtless  the  correct 
one,  and  is  entirely  applicable  to  the  case  before  us, 
where  the  executor,  being  the  residuary  legatee,  chose 
to  give  this  form  of  bond,  rather  than  the  one  by  which 
he  would  have  been  required  to  make  a  return  under 
oath  of  all  the  property  of  the  testator  coming  into  his 
hands,  and  to  have  accounted  to  the  probate  court  for 
the  proceeds  of  the  sale  thereof. 

By  both  reason  and  authority  we  are  led  to  the  con- 
clusion that,  by  a  proper  construction  of  the  bond  in 
question,  it  was  not  necessary  to  prove  assets  in  the 
hands  of  the  executor,  and  consequently  that  there  was 
no  error  in  this  particular.  The  judgment  must  be 
affirmed. 

JlJDGMEKT  AFFIBMBD. 


GrBBN  &  COMPANT,   PLAINTIPFS   IN   ERROR,  V.  RAYMOND 

Brothers,  defendants  in  error. 

1»  Action.  It  IS  only  in  the  exceptional  cases  of  fraud  on  the  part 
of  the  debtor,  mentioned  in  sec.  287  of  the  code  of  civil  proced- 
ure, that  an  action  can  be  properly  commenced  on  a  claim  be- 
fore it  is  due. 

2.  Negotiable  Instruments :  days  of  oraob.  In  this  state, 
by  statute,  all  negotiable  drafts,  whether  sight  or  time,  are  en- 
titled to  three  days  grace  in  the  time  of  payment. 

8.  :  ACCEPTOB:  his  liability.  The  measure  of  an  ac- 
ceptor's liability  is  the  acceptance  itself,  construed  with  refer- 
ence to  the  law  under  which  it  was  given.  And  where  the 
holder  of  a  draft,  payable  <'  ten  days  after  date,"  took  a  qualified 
acceptance  extending  still  further  the  day  of  payment,  held^ 
that  the  holder  of  the  draft  was  bound  by  the  terms  of  such  ac- 
ceptance, and  that  as  between  these  parties  the  draft  must  be 
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regarded  the  same  as  if  it  had  been  drawn  payable  at  the  time 
fixed  by  the  acceptance;  that  such  acceptance  ia  entitled  to 
the  usaal  days  of  grace  in  the  time  of  payment. 

Error  to  the  district  court  of  York  county.  Tried 
below  before  Post,  J.  There  is  sufficient  statement  of 
the  case  in  the  opinion. 

lYance  ^  Sedffwick^  for  plaintiffs  in  error. 

1.  The  act  of  accepting  a  bill  of  exchange  is  like 
the  making  and  delivering  of  a  promissory  note;  it  is 
the  execution  of  a  promissory  note,  a  contract  by  which 
the  acceptor  undertakes  to  pay  the  amount  mentioned 
in  the  bill  or  in  his  acceptance  to  the  payee  according 
to  the  tenor  of  his  acceptance.  The  mere  drawing  a 
bill  is  no  contract  with  the  acceptor.  His  contract  is 
yet  to  be  made,  and  when  made,  the  acceptor  is  to  be 
regarded  as  the  maker  of  a  promissory  note  running  to 
the  payee.  Edwards  on  Bills  and  Promissory  Notes, 
405.  Sylvester  v.  Stapler ^  44  Me.,  497.  Mj/ers  r.  Stanr 
dart,  11  Ohio  St.,  87. 

2.  An  absolute  acceptance  is  an  engagement  to  pay 
according  to  the  tenor  of  the  bill.  And  a  conditional 
acceptance  is  an  engagement  to  pay  according  to  the 
tenor  of  the  acceptance.  Chitty  on  Bills,  308,  304. 
Edwards  on  Bills  and  Promissory  Notes,  419.  Walker 
V.  Atwood,  11  Mod.,  190. 

8.  If  in  the  payment  of  a  debt  the  creditor  is  con- 
tent to  take  a  bill  or  note  payable  at  a  future  day,  he 
cannot  legally  commence  an  action  on  the  original  debt 
until  said  bill  or  note  becomes  due.  Murray  v.  Gouv- 
emeury  2  Johnson's  Cases,  438.     1  Espinasse,  Rep.  8. 

Edward  BateSy  for  defendants  in  error. 

The  draft  in  controversy  in  this  case,  upon  which 
suit  was  brought,  was  dated  January  31st,  1873,  for 
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the  sum  of  $209.87,  payable  ten  days  after  date; 
the  plaintiffs,  by  their  acceptance,  made  it  payable 
March  1st,  1878,  instead  of  accepting  it  according  to 
its  tenor  and  effect  This  made  the  bill  due  on  the  1st 
day  of  March,  a.d.  1878,  without  grace,  as  the  three 
days  ran  on  the  bill,  according  to  its  tenor  and  effect, 
and  plaintiff's  acceptance  of  the  paper,  contrary  to  the 
time  of  payment  expressed  on  the  draft,  destroyed  its 
negotiability,  and  it  became  payable  on  the  1st  of 
March,  the  same  as  demand  paper.  Chitty  on  Bills, 
9th  edition,  286.     Gen.  Stat,  426. 

Lake,  J. 

"Was  the  action  below  prematurely  brought  ?  This 
is  the  first  question,  and  the  principal  one,  to  be  an- 
swered. It  is  only  in  the  exceptional  cases  of  fraud 
on  the  part  of  the  debtor,  mentioned  in  sec.  237  of  the 
code  of  civil  procedure,  Q-en.  Stat,  564,  that  an  action 
can  be  properly  commenced  on  a  claim  before  it  is  due. 
This  case  is  not  within  the  exception.  It  was  com- 
menced on  the  2d  day  of  March,  1878,  to  recover  upon 
two  alleged  causes  of  action :  the  first  for  the  sum  of 
$55.45,  on  an  account  for  goods  sold  and  delivered,  and 
the  seccmd  for  the  sum  of  $209.87,  on  a  certain  draft 
drawn  by  the  defendants  upon  the  plaintiffs  in  error, 
dated  January  31,  1878,  payable  ten  days  after  date  to 
the  order  of  the  York  Co.  Bank,  and  "  accepted  pay- 
able March  1,  1878." 

It  appears  that,  for  the  account  on  which  the  first 
cause  of  action  was  based,  a  draft  had  been  drawn  by 
Raymond  Brothers,  and  duly  accepted  by  Green  &  Co. 
on  the  28th  of  February,  1878,  payable  to  the  order  of 
William  McWhirter.  These  drafts  both  belonged  to 
the  drawers  thereof,  and  were  resorted  to  merely  as  a 
means  of  collecting  money  owing  to  them  from  the 
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drawees  for  goods  sold  and  delivered.  If  the  drawees 
were  entitled  to  the  usual  grace  in  the  time  of  pay- 
ment that  is  accorded  to  commercial  paper  generally, 
then  it  is  clear  that  the  action  was  prematurely 
brought,  at  least  as  to  the  larger  of  these  drafts. 

By  sec.  8,  chap.  32,  Gen.  Stat.,  426,  it  is  provided  that: 
"All  notes,  bonds,  or  bills  made  negotiable  by  this 
chapter  shall  be  entitled  to  three  days'  grace  in  time 
of  payment,"  etc.  And  sec.  1  of  the  same  chapter 
declares  that :  "  All  bonds,  promissory  notes,  bills  of 
exchange,  foreign  and  inland,  drawn  for  any  sum  or 
sums  of  money  certain,  and  made  payable  to  any  per- 
son or  order,  or  to  any  person  or  assigns,  shall  be  ne- 
gotiable," etc. 

The  drafts  in  question  are  certainly  covered  by  this 
language.  They  belong  to  the  class  of  commercial 
paper  styled  inland  bills  of  exchange ;  they  are  drawn 
for  "  sums  of  money  certain,"  and  are  payable  to  the 
order  of  persons  named  therein. 

But  it  is  urged  that  the  larger  draft — ^the  one  in  suit 
— ^was  shorn  of  its  negotiable  character  by  the  quali- 
fied terms  of  acceptance.  By  this  the  time  of  pay- 
ment was  changed  from  "  ten  days  after  date,"  as 
drawn,  to  "  March  1,  1878,"  an  extension  of  some 
twenty  days.  This  change,  however,  did  not  produce 
the  result  contended  for.  The  holders  of  the  draft 
might  have  refused  to  receive  any  other  than  a  general 
acceptance  to  pay  strictly  according  to  its  terms,  but 
having  taken  this  qualified  one  they  are  bound  by  its 
terms,  and  must  submit  to  the  legal  consequences. 
Story  on  Bills  of  Exchange,  §  240. 

With  this  sort  of  acceptance  acquiesced  in,  the  draft 
is,  in  legal  effect,  precisely  the  same  as  if  it  had  been 
drawn  originally  payable  on  the  1st  day  of  March, 
1878,  and  accepted  generally.  The  measure  of  the 
acceptor's  liability  is  the  acceptance  itself,  construed 
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with  reference  to  the  law  under  which  it  was  given. 
By  this  test  it  seems  clear  to  us  that  he  was  entitled  to 
three  days'  grace  from  March  1,  1878,  in  making  pay- 
ment, and  consequently  that  the  action  as  to  this  draft 
was  prematurely  commenced. 

As  already  shown,  the  first  cause  of  action  was  on 
an  account  for  which  the  smaller  draft  had  been 
drawn,  and  duly  accepted.  This  draft,  too,  was  nego- 
tiable, and  under  our  statute,  as  well  as  by  the  estab- 
lished doctrine,  independently  of  statute,  concerning 
sight  drafts,  both  in  England  and  in  this  country,  en- 
titled to  days  of  grace  in  time  of  payment.  Parsons 
on  Notes  and  Bills,  405,  406.  Daniel  on  Negotiable 
Instruments,  sec.  617.  Allowing  to  this  draft  the 
three  days  of  grace,  the  acceptor  was  in  no  default 
when  the  suit  on  the  account  was  commenced.  Un- 
der these  circumstances  the  question  is  raised  whether 
Baymond  Brothers  could  maintain  an  action  on  the 
account  before  the  maturity  of  the  acceptance,  on 
offering  to  surrender  it  up  for  cancellation. 

This  acceptance  was  an  express  promise  to  pay  the 
amount  due  on  the  account  which  it  represented.  It 
was  a  higher  evidence  of  the  existing  indebtedness, 
and  we  think  had  the  effect  of  suspending  the  original 
right  of  action  until  it  was  itself  dishonored.  The 
rule  applicable  here  is  stated  in  2  Parsons  on  Con- 
tracts, 196,  where  it  is  illustrated  by  the  case  of  one 
taking  a  promissory  note  for  money  due  him.  ''  The 
note  is  conclusive  evidence  of  an  agreement  for  delay 
or  credit,  and  no  action  can  be  maintained  on  the  ori- 
ginal cause  of  action  until  the  maturity  of  the  note; 
if,  then,  the  note  is  not  paid,  an  action  may  be  brought 
upon  the  note,  or  on  the  original  cause  of  action.*' 
This  acceptance  did  not  mature  until  the  3d  day  of 
March,  and  under  this  rule,  the  action,  having  been 
commenced  on  the  2d,  cannot  be  maintained.     The 
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judgment  must  be  reversed,  and  the  .cause  remanded, 
with  direction  to  dismiss  the  case  without  prejudice  to 
a  future  action. 

Reversed  and  remanded. 


Henrt  a.  Sghlenckbr,  plaintipf  in  error,  v.  The 
State  of  Nebraska,  defendant  in  error. 

1.  Criminal  Laws:    xzcBPTioir.    In  a  capital  case,  the  want  of 

an  exception  will  not  necessarily  deprive  the  prisoner  of  hii 
right  to  a  new  trial  for  errors  of  the  court  prejudicial  to  him. 

2,  :  INSTRUCTIONS.  In  the  trial  of  an  indictment  charging 
murder  in  the^rs^  degree,  the  statutory  distinction  in  the  de- 
grees of  criminal  homicide  must  not  he  lost  sight  of. 


8.      :      DKQREE  or  GUILT  INFERRED  FROM  THE  FACT  OF  KILL* 

INO  ALONE.  Where  the  fact  of  the  killing  by  means  of  a  deadly 
weapon  is  established,  without  any  explanatory  circumstances, 
malice  is  presumed,  and  the  crime  is  murder  in  the  second  de* 
gree. 

4.    :    PREMEDITATED  MALICE.    An  instruction  that  leayes 

the  jury  at  liberty  to  presume  "premeditated  malice"  from  the 
fact  of  "a  deliberate  intention  unlawfully  to  kill''  alone,  ii 
erroneous. 

This  was  a  re-hearing  of  the  case  reported  ante  p, 
241,  granted  upon  application  of  the  plaintiff 

0.  P.  MasoTiy  for  plaintiff  in  error. 

The  court  erred  in  giving  the  following  instruction 
to  the  jury:  Sixth  instruction — ^** Every  man  is  pre- 
sumed to  intend  and  contemplate  the  ordinary  and  nat- 
ural consequences  of  his  own  acts.  The  law  presumes 
deliberate  and  pr^m^cii^aierf  malice  from  the  deliberate 
and  unnecessary  use  of  a  deadly  weapon  in  such  man- 
ner as  naturally  tends  to  destroy  human  life.     The  law 
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presumes  a  man  Jto  be  moved  and  actuated  by  delibe- 
rate and  premeditated  malice,  when  he  deliberately,  un- 
lawfully, and  unnecessarily  uses  a  deadly  weapon  on 
another  in  such  a  way  as  naturally  tends  to  destroy  the 
life  of  such  person."  Thus  instructing  the  jury  that 
deliberate  and  premeditated  malice  was  presumed  from 
deliberate  action  alone.  Or  that  deliberation  and  pre- 
meditation were  one  and  the  same  thing.  Or  that  pre- 
meditation is  the  "unlawful  and  unnecessary  use,"  etc. 
For  the  above  language  (which  ought  to  be  plain)  ad- 
mits of  no  other  meaning  in  its  uncertainty  and  ambi- 
guity. Malice  must  be  defined  to  the  jury,  where 
malice  is  one  of  the  ingredients  of  the  crime.  Hodges 
V.  Statey  8  Tex.  Ct.  of  Appeals,  473,  and  cases  cited. 
And  correctly  defined.  So  also  when  premeditated 
malice  is  one  of  the  ingredients  of  the  crime.  Premed- 
itation and  deliberation  are  not  synonyms.  State  v. 
Wieners y  66  Mo.,  11.  The  legislature  used  both  words, 
"  deliberate  and  premeditated."  And  it  is  a  principle 
of  universal  application,  too  elementary  to  require 
citation,  that  each  word  in  a  statute  must  be  given  its 
force  and  meaning  in  interpretation. 

Jones,  J.,  of  Mo.,  in  a  review  of  the  Gassert  caae, 
says:  "To  constitute  murder  in  the  first  degree,  these 
three  elements — ^willfulness,  deliberateness,  and  pre- 
meditation, are  as  necessary  as  the  element  of  malice" 
— i,  e.,  there  must  be  premeditated  malice  as  well 
as  deliberate  malice.  65  Mo.,  852.  An  unlawful, 
malicious,  willful,  and  deliberate  killing  is  murder  in  the 
second  degree;  but  an  unlawful,  malicious,  willful, 
deliberate,  and  premeditated  killing  is  murder  in  the 
first  degree.  ^^Deliberatej  to  balance  in  the  mind,  to 
weigh,  to  consider.  Premeditate,  to  think  on  and  re- 
solve in  the  mind  beforehand,  to  contrive  and  design 
previously." — Webster's  Dictionary.  Intention  com- 
prehends willful,  but  ignores  "deliberation  and  pre- 
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meditation,"  each  of  which  are  necessary  elements  to 
murder  in  the  first  degree.  One  can  deliberate  without 
premeditating,  but  cannot  premeditate  without  delib- 
erating. The  latter  goes  bejond  and  includes  the 
former. 


•  I- 


C  J.  Dilworth,  Attomey  Generaly  for  the  State. 
Lakb,  J. 

On  the  re-hearing  of  this  case,  our  attention  was 
specially  directed  to  certain  of  the  instructions  not  be- 
fore particularly  complained  of,  and  to  which  no  ex- 
ception was  taken  in  the  court  below.  This  being  a 
capital  case,  however,  the  want  of  an  exception  does 
not  necessarily  deprive  the  prisoner  of  his  right  to  a 
new  trial  for  errors  of  the  court  prejudicial  to  him. 
Thompson  v.  The  People^  4  Neb.,  624. 

Under  the  evidence  before  the  jury  the  only  really 
difficult  question  for  them  to  settle  was  that  of  the  de- 
gree of  the  prisoner's  guilt,  whether  it  was  murder  in 
the^r^^  or  second  degree,  or  manslaughter.  In  respect 
to  this,  however,  it  was  of  vital  importance  not  to  lose 
sight  of  this  statutory  distinction,  in  giving  them  the 
law  by  which  they  were  to  be  guided  in  making  up 
their  verdict. 

By  the  5th  instruction  the  jury  were  informed  that: 
"It  is  not  necessary  in  law  that  the  deliberate  and  pre- 
meditated malice  should  have  existed  a  long  time  be- 
fore the  killing."  So  far  this  was  right.  But  it  was 
immediately  followed  by  this  statement  of  what  would 
answer  the  requirement  of  the  law  in  these  particulars, 
viz. :  "  But  it  is  sufficient  in  law  that  the  deliberate 
intention,  unlawfully  to  kill,  is  shown  to  exist  at  the 
instant  of  firing  the  fatal  shot." 

This  last  clause  is  open  to  the  objection  that  it  com- 
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pletely  ignores  "  premeditation  "  as  an  independent  el- 
ement in  murder  in  the  first  degree;  and  left  the  jury 
to  understand  that  proof  of  "deliberate  intention  un- 
lawfully to  kill,"  and  this  alone^  was  sufficient  evidence 
of  "premeditated  malice,"  and  would  warrant  a  con- 
viction for  the  highest  degree  of  homicide.  And  this 
view  of  the  law  is  re-enforced  by  the  next  two  instruc- 
tions, in  one  of  which  the  jury  is  told  that:  "  The  law 
presumes  deliberate  and  premeditated  malice  from  the 
deliberate,  unlawful,  and  unnecessary  use  of  a  deadly 
weapon  in  such  a  manner  as  naturally  tends  to  destroy 
human  life."  And  in  the  other  that  in  case  the  jury 
should  "find  beyond  a  reasonable  doubt  the  defendant 
shot  and  killed  Florence  Booth,  as  charged  in  the  in- 
dictment, the  presumption  of  law  is  that  he  was  actu- 
ated by  deliberate  and  premeditated  malice,  and  it  de- 
volves upon  the  defendant  to  remove  that  presump- 
tion." 

This  latter  charge,  indeed,  dispenses  with  all  affirm- 
ative  evidence  both  of  deliberation  and  premeditation, 
and  makes  the  mere  fact  of  killing  by  means  of  shoot- 
ing all  that  is  requisite  to  establish  murder  in  the  first 
degree.  But  such  is  not  the  law.  The  rule  estab- 
lished by  this  court  in  the  case  of  Preuit  v.  The  PeopUy 
5  Neb.  377,  is,  that  wh^re  the  fact  of  killing  is  estab- 
lished, without  any  explanatory  circumstances,  malice 
is  presumed,  and  the  crimie  is  murder  in  the  second 
degree.  Milton  v.  The  State^  6  N'eb.,  136.  In  the  case 
last  cited,  in  which  the  act  of  killing  by  means  of  a 
club  was  undisputed,  the  judgment  was  reversed  and 
a  new  trial  ordered  on  the  sole  ground  of  a  want  of 
evidence  showing  a  previously  formed  design  on  the 
part  of  the  prisoner  to  kill  the  deceased,  or,  in  the  lan- 
guage of  the  statute,  "premeditation." 

In  failing  to  recognize  in  these  instructions  the  dis- 
tinction made  by  our  statute  between  the  two  degrees 
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of  murder,  we  are  of  opinion  error  was  committed 
prejudicial  to  the  prisoner,  for  which  he  should  have  a 
new  trial.    And  it  is  so  ordered. 

Rbyersed  and  bbmakdsd. 


Fbbd  Roose  akd  others,  plaintiffs  in  error,  v.  Eliza 
Perkins  and  others,  defendants  in  error. 

!•  Fraotice:  Joindxb  of  parties.  In  case  of  misjoinder  of 
parties  defendant,  only  those  improperly  joined  can  raise  the 
objection.  But  where  it  appears  on  the  face  of  a  petition  that 
there  is  a  non-joinder  of  defendants  a  demurrer  wiU  lie  on  that 
ground. 

2.  :  OYKKBtrLiHQ  DiMUBUXB.  XTpon  oyerruling  a  demur- 
rer to  a  petition,  it  is  not  error  for  the  court  to  require  the  de- 
fendant to  answer  instanier.  Particularly  so  where  it  does  not 
appear  that  there  is  any  defense  to  the  action. 

8.  Action  by  Married  Woman  and  Children  against 
Liquor  Seller.  A  married  woman  and  her  minor  children, 
constituting  one  family,  may  join  in  an  action  for  loss  of  the 
means  of  support  against  those  who  have  furnished  intoxicat- 
ing liquor  to  the  husband  and  father. 

A  Selling  Liquor:  who  liable  tob  BAHAass.  Where  a 
number  of  persons  furnished  intoxicating  drink  to  one  P.,  the 
drunkenness  continuing  until  his  death,  ffeldf  if  P.  died  from 
the  effects  of  the  drunkenness,  all  those  furnishing  liquer  to 
produce  it  were  liable. 

6. :    DAMAGES.     In  estimating  damages,  the  Jury  may  con- 


6. 


sider  the  situation  of  the  deceased,  his  annual  earnings,  his  es- 
tate, if  any,  his  habits,  health,  and  reasonable  expectation  of 
life.  And  where  he  is  shown  to  be  a  strong,  robust  man,  the 
Carlisle  tables  of  expectancy  may  be  introduced. 

-^— :    .    The  right  of  support  is  not  limited  to  the  bare 


necessaries  of  life.  But  in  no  case  can  the  judgment  be  for  a 
greater  sum  than  the  value  of  the  means  of  support  of  which 
the  plaintiff  has  been  deprived. 
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7.    :    ABATEMXKT  OF  ACTION.     The  death  of  a  husband  and 

father  does  not  cause  an  action  for  loss  of  the  means  of  support 
to  abate,  the  death  being  a  mere  incident,  not  the  principal 
cause  of  action. 

8.    :    LicsNSB  Ko  PBOTECTioir.    A  license  is  no  protection  to 

a  vendor  of  intoxicating  drinks  in  an  action  for  loss  of  the  means 
of  support.  The  statute,  in  effect,  says  to  every  one  engaged  in 
the  trafiSc,  beware  to  whom  you  sell  or  furnish  intoKicating 
liquor. 

9.  :  DAMAGES.  Damages  are  only  recoverable  for  the  actual 
injury  sustained.    Exemplary  damages  cannot  be  recovered. 

10.  Practice:  aroitmekt  of  attornetb.  An  attorney  should 
confine  his  argument  before  a  jury  to  a  legitimate  discussion 
of  the  issues  presented  by  the  case.  Statements  of  fact  outside 
of  the  evidence,  if  properly  excepted  to,  may  require  a  reversal 
of  the  case. 

11.  — — :  ^.  Where  the  attorneys  for  the  defendants  with- 
drew from  the  case,  Held^  not  error  to  permit  two  attorneys  to 
address  the  jury  on  behalf  of  the  plaintiff. 

Error  to  the  district  court  for  Seward  county. 
Tried  below  before  Post,  J.  The  facts  appear  in  the 
opinion. 

Lowley  ^  Leese  and  Norval  Brothers^  for  plaintiffi  in 
error. 

1.  There  is  a  defect  of  parties  plaintiff.  The  action 
should  have  been  brought  by  the  legal  representatives 
of  the  deceased.  The  loidow  cannot  maintain  the  ac- 
tion. Statutes,  272,  sees.  1, 2;  p.  853,  sec.  677.  Davis 
V.  Justicey  81  Ohio  State,  364.  Weidner  v.  Banking  26 
Ohio  State,  522.  If  it  be  claimed  that  the  widow  and' 
children  can  maintain  an  action,  yet  they  cannot  main- 
tain a  joint  action,  for  it  is  a  well  settled  rule  of  law 
that  a  joint  action  cannot  be  maintained  against  a  com- 
mon defendant  by  two  parties,  having  distinct  and  sep- 
arate causes  of  action,  while  neither  has  any  interest  in 
the  causes  of  action  of  the  other.  Bortv.  YaWj  46 
Iowa,  828. 
22 
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2.  Instructions  numbered  one,  two,  and  three  were 
erroneous  for  the  following  reasons  : 

First  The  jury  were  told  that  plainti£&  could  re- 
cover for  injuries  accruing  to  each  individual,  and 
for  which  each  should  maintain  a  separate  action,  if 
one  is  maintainable. 

Second.  In  enunciating  as  a  principle  of  law  that 
each  defendant  is  liable  for  the  acts  of  all,  without 
showing  a  conspiracy. 

TTiird.  In  directing  the  jury  that  all  the  defendants 
who  sold  the  liquors  were  liable,  not  only  for  their  own 
acts,  but  the  acts  of  others  who  were  not  parties  to  the 
suit. 

Fourth,  The  question  of  joint  liability  is  one  of  fact 
for  the  jury  and  not  the  court  to  determine.  2  Hilliard 
on  Torts,  chap.  33,  sec.  9,  c. 

The  fourth  instruction  is  clearly  erroneous  for  these 
reasons - 

First.  In  directing  the  jury  tiiat  in  determining  the 
amount  of  damages  they  could  take  into  consideration 
the  estate  of  the  deceased.  Could  the  fact,  that  the  de- 
ceased was  as  rich  as  a  Jew  or  as  poor  as  a  church 
mouse,  cut  any  figure  in  the  case? 

Second.  In  directing  the  j ury  to  consider  the  amount 
of  the  deceased's  earnings.  It  should  have  been,  the 
amount  he  would  have  earned  and  applied  to  the  sup- 
port of  plaintiflT. 

Third.  In  telling  the  jury  that  the  "  Tables  of  Ex 
pectancy"  should  be  considered  by  the  jury.  Dama- 
ges can  not  be  allowed  for  injury  to  means  of  support 
in  consequence  of  the  intoxication  which  caused  the 
death  of  the  intoxicated  person.  The  statute  does  not 
give  such  an  action,  nor  could  one  have  been  main- 
tained at  common  law.  Davis  v.  Justice^  81  Ohio 
State,  859.  Mobile  Life  Ins.  Oo.  v.  Brame^  95  IT.  S. 
Rep.,  754. 
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Hart  ^.  Edwards^  and  McKiUip  ^  Page^  for  defend- 
antB  in  error. 

1.  There  was  no  improper  joinder  of  defendants;  the 
motion  to  strike  was  therefore  properly  overruled  by 
the  court,  and  for  the  further  reason  that  if  there  was 
a  defect,  the  remedy  was  demurrer.  Woolheather  v. 
Bisleyy  88  Iowa,  486.  Hackett  v.  Smelsey,  77  HI.,  107, 
121.  Jewett  V.  Warshura,  48  Iowa,  674.  Pomeroy  on 
Remedies,  891,  807.  Fountam  v.  Draper^  49  Ind.,  441. 
Stone  V.  Dickenson^  5  AUen^  29.  La  France  v.  KrayeVy 
42  la.,  148.     Kearney  v.  Fitzgerald^  48  la.,  580. 

2.  There  is  no  defect  of  parties  plaintiff.  The  action 
is  properly  brought  in  the  name  of  the  wife  or  widow 
for  herself  and  her  minor  children,  and  not  as  personal 
representative.  Demurrer  was  properly  overruled. 
Gen.  Stats.  Neb.,  868  sec.  676-7  and  681.  Gen.  Stat 
Neb.,  272,  Sees.  1,  2.  EnKxry  v.  Addis,  71  HI.,  278. 
Hackett  v.  Smelsey,  77  Ill.,'109.  Davis  v.  Justice,  81  Ohio, 
864.  The  dissenting  opinion  and  authorities  there 
cited.  Baferty  v.  Buckman,  46  Iowa,  196.  Jackson  v. 
Brooking y  6  Hun.,  N.  T.,  688. 

8.  The  fourth  instruction  is  correct.  Where,  as  in  this 
case,  the  action  is  for  damages  for  means  of  support,  the 
estate  may  be  considered.  Suppose  the  deceased  was 
rich,  and  in  his  lifetime  drew  his  means  of  support  for 
his  wife  and  family  from  the  profits  or  proceeds  of  his 
estate,  and  he  dies  possessed  of  said  rich  estate,  and  the 
profits  or  proceeds  continue  to  flow  in  for  the  support 
of  his  family;  and  suppose  again  the  deceased  was 
poor  and  the  entire  means  of  support  were  the  proceeds 
of  his  manual  labor,  when  he  dies  their  entire  means 
of  support  is  gone,  and  gone  forever — ^is  there  no  differ- 
ence in  the  damage  to  the  means  of  support  left  to  the 
families  of  the  rich  and  the  poor  7    What  figure  does 
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the  Jew  and  church  mouse  argument  cut  here?  Wight 
V.  Devere^  83  Wis.,  570.  Schneider  v.  Hosierj  21  Ohio 
Bt,  90.  Mulford  v.  Oewell,  21  Ohio  St.,  191.  Woolr 
heather  v.  Risley^  88  la.,  486.  Hackett  v.  Smelseyy  77  HI., 
109.  Raferty  v.  Buckrrumy  46  la.,  200.  Field  on 
Damages,  508,  Sec.  682. 

Maxwell,  Ch.  J. 

Eliza  Perkins,  one  of  the  defendants  herein,  brought 
an  action  in  the  district  court  of  Seward  county,  in  her 
own  behalf,  and  as  next  friend  for  her  eight  minor 
children,  against  Charles  Hackworth,  and  the  firms  of 
Rummel  &  Goodbred,  Kuhlenkamp  &  "Weber,  and 
Roose  Bros.  &  Wolf,  keepers  of  the  various  saloons  in 
the  town  of  Seward,  to  recover  the  sum  of  |10,000  for 
injuries  sustained  by  herself  and  children  by  the  death 
of  her  husband,  caused  by  liquors  sold  and  furnished  to 
him  by  the  saloon  keepers  above  named,  whereby  the 
means  of  support  of  herself  and  children  were  cut  off 
and  destroyed.  On  the  trial  of  the  cause  a  verdict  was 
returned  in  favor  of  the  plaintiffs  for  the  sum  of  $3000, 
upon  which  judgment  was  rendered.  Roose  Bros,  k 
Wolf  and  Charles  Hackworth  bring  the  case  into  this 
court  by  petition  in  error.  The  errors  assigned  will 
be  considered  in  their  order: 

First.  It  is  claimed  that  the  motion  of  the  defend- 
ants below  should  have  been  sustained,  requiring  the 
plaintiffs  to  state  in  their  petition  whether  defendants 
were  selling  under  license  or  not.  The  motion  was 
properly  overruled.  This  is  not  an  action  on  the  bond, 
and  the  statute  expressly  provides  that  the  person 
licensed  shall  pay  all  damages,  etc.  The  license  is  no 
protection  from  liability.     Gen.  Stat.,  853. 

Second.  It  is  urged  that  there  was  an  improper 
joinder  of  defendants  and  that  the  motion  to  strike  oat 
should  have  been  sustained. 
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Section  576  of  the  criminal  code,  Gen.  Stat.,  858, 
provides  that  ^^  the  person  so  licensed  shall  pay  all  dam- 
ages that  the  community  or  individuals  may  sustain  in 
consequence  of  such  traffic,"  etc.  Section  578  provides 
that  "when  any  person  shall  become  a  county  or  cily 
charge  by  reason  of  intemperance,  a  suit  may  be  insti- 
tuted by  the  proper  authorities  on  the  bond  of  any 
person  licensed  under  this  chapter,  who  may  have  been 
in  the  habit  of  selling  or  giving  intoxicating  liquors  to 
the  person  so  becoming  a  public  charge ;  provided^  that 
the  person  against  whom  a  judgment  may  be  rendered 
under  the  provisions  hereof  may  recover  by  a  similar 
action  a  proportionate  part  of  said  judgment  from  any 
or  all  persons  engaged  in  said  traffic,  who  have  sold  or 
given  liquor  to  such  person  becoming  a  public  charge, 
or  to  any  person  committing  an  offense." 

Section  579  provides  that:  "  On  the  trial  of  any  suit 
under  the  provisions  hereof,  the  cause  or  foundation  of 
which  shall  be  the  acts  done  or  injuries  inflicted  by  a 
person  under  the  influence  of  liquor,  it  shall  only  be 
necessary  to  sustain  the  action  to  prove  that  the  defend- 
ant or  defendants  sold  or  gave  liquor  to  the  person  so 
intoxicated  or  under  the  influence  of  liquor,  whose  acts 
or  injuries  are  complained  of,  on  that  day  or  about 
that  time  when  said  acts  were  committed,  or  said  in- 
juries received;  and  in  an  action  for  damages  brought 
by  a  married  woman,  or  other  person  whose  support 
legally  devolves  upon  a  person  disqualified  by  intem- 
perance from  earning  the  same,  it  shall  only  be  neces- 
sary to  prove  that  the  defendant  has  given  or  sold  in- 
toxicating drinks  to  such  persons  in  quantities  suffi- 
cient to  produce  intoxication,  or  when  under  the  influ- 
ence of  liquor." 

It  will  be  perceived  that  every  person  who  has  given 
or  sold  intoxicating  drinks  to  another  in  quantities 
sufficient  to  produce  intoxication,  or  when  under  the 
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influence  of  liquor,  is  liable.  The  motion  was  there- 
fore properly  overruled.  But  suppose  parties  defend- 
ant are  improperly  joined,  who  can  take  advantage  of 
the  misjoinder  ?  The  defendant,  Hackworth,  moves  to 
strike  out  of  the  petition  the  names  of  all  the  other  de- 
fendants because  they  are  improperly  joined  with  him 
in  the  action.  An  objection  of  this  kind  can  be  made 
only  by  those  defendants  who  are  wrongly  sued,  by 
separate  demurrers  to  the  petition,  not  on  the  ground 
of  "  defect  of  parties" — ^that  is  available  when  it  appears 
on  the  face  of  the  petition  (that  there  is  a  nonjoinder  of 
parties  plaintiff  or  defendant) — but  upon  the  ground 
that  the  facts  stated  in  the  petition  'do  not  constitute  a 
cause  of  action  against  the  party  demurring.  This  is 
not  a  case  where  there  is  a  misjoinder  of  causes  of 
action.  It  is  difficult  to  perceive  how  a  party  properly 
sued  can  be  injured  by  the  joinder  of  other  parties. 
When  on  the  trial  of  a  case  it  appears  that  parties  not 
liable  have  been  improperly  joined,  the  cause  will  be 
dismissed  as  to  them  at  the  plaintiff's  costs. 

Third.  Objection  is  made  that  time  was  not  given 
Kahlenkamp,  Hackworth,  and  Rummell  to  answer.  It 
appears  from  the  bill  of  exceptions  that  the  court,  upon 
overruling  the  demurrer  of  the  defendants  to  the 
petition,  required  the  defendants  to  answer  instanter, 
whereupon  the  attorneys  for  the  defendants  refused  to 
plead  further,  and  announced  their  intention  to  appear 
no  further  in  the  case.  Such  being  the  case  the  court 
did  not  err  in  permitting  the  cause  to  proceed  to  trial. 
Where  it  is  apparent  that  a  defendant  has  a  defense  to 
an  action,  the  court,  upon  overruling  a  demurrer,  must 
allow  a  reasonable  time  in  which  to  prepare  an  answer* 
unless  it  appears  that  the  demurrer  was  filed  merely 
for  delay,  and  not  with  any  expectation  that  it  would 
be  sustained.  But  it  nowhere  appears  that  the  defend- 
ants had  any  defense  to  the  action,  and  therefore  they 


:?- ''  • ' 


JULY  TERM,  1879. 


811 


Roose  y.  Perkins. 


could  not  be  prejudiced  by  the  order  of  the  court 
MiUs  V.  MUler.^  Neb.,  95. 

T\iQ  fourth  objection  is  that  the  action  should  have 
been  brought  in  the  name  of  the  legal  representative 
of  the  deceased,  and  that  the  widow  and  children  can- 
not maintain  a  joint  action.  The  statute  expressly  pro- 
vides that  a  married  woman  or  other  person,  whose 
support  legally  devolves  upon  the  person  disqualified 
by  intemperance  from  earning  the  same,  may  bring  an 
action.  Can  there  be  any  objection  therefore  to  all 
those  legally  entitled  to  a  support  joining  in  an  action  ? 
The  action  is  for  loss  of  support,  and  so  long  as  those 
entitled  to  support  constitute  <me  family,  they  may 
unite  in  bringing  an  action. 

T\iQ  fifth  objection  is  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor 
of  the  plaintiffs.  Without  recapitulating  the  facts 
stated  therein,  it  is  sufficient  to  say  that  no  serious  de- 
fect in  the  petition  has  been  pointed  out,  and  in  our 
opinion  it  states  sufficient  facts  to  sustain  a  judgment. 

Objections  are  made  to  the  first,  second,  and  third 

instructions,  which  are  as  follows: 

1.  **This  is  a  civil   action  of  the  plaintiff  against 

the  defendants  jointly,  for  damages  which  plaintifi 
claim  to  have  sustained  as  the  result  of  drinking  intox- 
icating liquors,  which  plaintifis  claim  to  have  been  sold 
to  and  drank  by  James  B.  Perkins,  the  husband  of 
Eliza,  and  the  father  of  Lewis  Perkins  et  ai.,  which  liq- 
uors plaintiffs  claim  were  sold  by  said  defendants.** 
"  2.  If  from  the  evidence  you  find  that  plaintiff's  hus- 
band bought  and  drank  intoxicating  liquors  at  various 
places  and  from  various  persons,  including  all  the  de- 
fendants, on  the  29th  and  80th  day  of  January,  1877, 
and  that  he  on  the  29th  day  of  January  became 
drunken,  and  that  such  drunkenness  continued  until 
his  death  on  the  30th  day  of  January,  and  that  on 
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said  80th  day  of  January  he  died,  aa  the  effect  of  such 
drunkennesB,  then  all  of  these  defendants  are  jointly 
liable." 

'*  8.  But  if  you  find  from  the  evidence  that  the 
liquors  which  deceased  drank  on  the  29th  did  not  con- 
tribute to  produce  his  death,  but  that  it  was  produced 
wholly  from  the  effect  of  liquors  which  he  drank  on 
the  80th  day  of  January,  1877,  then  you  can  give  your 
verdict  only  against  those  defendants  who,  under  the 
evidence,  have  been  shown  to  have  sold  such  liquors 
to  him  that  did  so  contribute  to  his  death." 

The  question  presented  by  the  first  instruction  has 
already  been  decided.  This  being  an  action  for  loss 
of  support,  all  thoae  legally  entitled  to  such  support 
may  unite  in  the  action. 

As  to  the  second  instruction,  it  appears  from  the 
testimony  of  a  number  of  witnesses  that  the  deceased, 
on  the  29th  of  January,  1877,  drank  at,  at  least,  three 
of  the  saloons  named,  and  that  he  was  taken  home  at 
night  so  much  intoxicated  as  to  be  helpless.  It  also 
appears  that  he  returned  to  Seward  the  next  morning, 
and  drank  several  times  during  that  day;  the  question, 
therefore,  whether  the  drunkenness  continued  from 
the  29th  to  the  30th  was  properly  submitted  to  the  jury. 

As  to  the  third  instruction,  the  court  did  not  assume 
to  take  the  question  of  joint  liability  away  from  the  jury, 
as  contended  for  by  the  plaintiffs  in  error,  but  simply 
directed  their  attention  to  what  facts  would  constitute 
joint  liability.  The  liability  of  persons  selling  intoxi- 
cating drinks  does  not  arise,  as  in  cases  of  conspiracy, 
from  an  agreement  to  enter  into  an  unlawful  enter- 
prise, but  from  the  nature  of  the  business.  No  other 
business  produces  such  want  and  destitution.  The 
statute,  therefore,  makes  all  who  contribute  by  fur- 
nishing liquor  to  produce  intoxication,  liable.  There  is 
no  error,  therefore,  in  the  third  instruction. 
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The  fourth  instruction  is  as  follows :  "  In  determin- 
ing the  amount  which  plaintiff  should  recover  in  this 
action,  if  any,  you  should  consider  the  situation  of  the 
deceased — ^his  annual  earnings,  his  habits,  his  health, 
and  his  estate,  if  any,  the  profits  of  his  labor,  what  he 
would  have  earned  had  he  lived  for  the  support  of 
those  entitled  to  recover,  and  the  probability  or  the 
reasonable  expectation  of  the  life  of  the  deceased  at 
the  time  of  the  injury,  and  in  determining  this  you 
may  take  into  consideration  the  tables  of  expectancy 
which  have  been  introduced  in  evidence." 

It  is  the  duty  of  a  husband  to  support  his  wife,  and 
there  is  a  legal  obligation  on  his  part  to  do  so,  and  the 
same  is  true  as  to  a  father  supporting  his  minor  chil- 
dren. This  right  of  support  is  not  necessarily  limited 
to  the  bare  necessaries  of  life.  The  condition  of  the 
family  and  also  that  of  the  estate  are  proper  to  be 
considered  by  the  jury,  not  for  the  purpose  of  deter- 
mining how  much  may  be  required  for  the  support  of 
the  family,  but  as  an  element  in  determining  what  the 
amount  of  injury  may  be  from  the  loss  of  support,  as 
in  no  case  in  this  kind  of  action  can  the  judgment  ex- 
ceed the  value  of  such  support,  whatever  may  be  the 
necessities  of  the  family. 

It  is  claimed  that  damages  cannot  be  allowed  for 
loss  of  support  when  death  has  been  caused  by  in- 
toxication. In  Davis  v.  Justice,  31  Ohio  State,  359,  it 
was  held  that  there  could  be  no  recovery  in  such 
.case.  Section  7  of  the  statute  of  Ohio  is  as  follows : 
"That  every  husband,  wife,  child,  parent,  guardian, 
employer,  or  other  person  who  shall  be  injured  in 
person  or  property,  or  means  of  support,  by  any  in- 
toxicated person,  or  in  consequence  of  the  intoxica- 
tion, habitual  or  otherwise,  of  any  person,  such  wife, 
child,  parent,  guardian,  employer,  or  other  person, 
shall  have  a  right  of  action  in  his  or  her  own  name. 


*-  "1, 


314  SUPREME  COURT  OF  NEBRASKA, 

RooBe  y.  Perkins. 

severally  or  jointly,  against  any  person  or  persons 
who  shall,  by  selling  or  giving  intoxicating  liquors, 
have  caused  the  intoxication,  in  whole  or  in  part,  of 
such  person  or  persons,"  etc.  The  court  held  that, 
as  at  common  law,  actions  for  personal  injuries  abate 
by  death,  and  cannot  be  revived  or  maintained  by  the 
executor  or  by  the  heir;  therefore,  as  the  legislature 
had  not  said  in  terms  that  an  action  for  loss  of  the 
"  means  of  support "  should  survive,  no  action  could 
be  maintained.  The  decision  is  placed  on  the  ground 
that  the  action  was  brought  to  recover  damages  for  the 
death  of  the  husband,  whereas  the  action  was  brought 
for  the  loss  of  the  means  of  support,  and  the  death  of 
the  husband  was  a  mere  incident,  which  affected  the 
measure  of  damages.  We  cannot  give  our  assent  to 
the  doctrine  laid  down  in  the  opinion  of  the  majority 
of  the  court  in  that  case.  The  action  being  for  loss 
of  the  means  of  support,  it  will  lie  in  any  case  where 
the  loss  is  merely  temporary,  as  by  disability,  or  per- 
manent as  by  death.  Bafferty  v.  Buckman^  46  Iowa, 
195.     Hackett  v.  Smelsleyy  77  111.,  109. 

The  Carlisle  tables  of  expectancy  were  properly  ad- 
mitted. The  deceased  is  shown  to  have  been  a  robust, 
healthy  man,  who,  but  for  the  use  of  intoxicating 
liquor,  appears  to  have  had  the  ordinary  prospects  of 
life.  The  case  differs  in  that  regard  from  that  of  Baf- 
ferty i\  Buckman,  46  Iowa,  200.  But  as  the  plaintiffe 
in  error  made  no  objection  in  the  court  below  to  them, 
the  objection  is  unavailing  in  this  court. 

The  defendants  in  the  court  below  requested  the 
following  instruction : 

"  1.  The  plaintiffs  cannot  recover  in  this  action  un- 
less the  liquors  were  sold,  furnished,  or  given  in  viola- 
tion of  the  license  laws  of  the  state  of  Nebraska.  And 
it  is  incumbent  upon  the  plaintiffs  to  prove  that  fact" 

This  instruction  was  properly  refused.     A  license  is 
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no  protection  whatever  in  an  action  of  this  kind.  The 
statute  in  effect  says  to  every  one  engaged  in  the  traf- 
fic :  "  Beware  to  whom  you  sell  or  Airnish  intoxicat- 
ing liquor." 

The  defendants  also  asked  the  following  instruction: 
"  2.  The  plaintiffi  are  not  entitled  to  exemplary  dam- 
ages," which  the  court  refused  to  give,  to  which  the 
defendants  excepted. 

This  instruction  should  have  heen  given.  Damages 
are  given  as  a  compensation,  recompense,  or  satisfac- 
tion to  a  plaintiff  for  an  injury  actually  received  by  him 
from  the  defendant.  They  should  be  equal  in  amount 
to  the  injury  sustained;  but  upon  what  principle  can 
they  be  given  in  excess  of  that  amount?  Where 
damages  are  awarded  for  an  injury,  they  are  compen- 
sation therefor,  so  far  as  money  can  compensate  for  the 
injury.  In  law  the  party  injured,  upon  being  allowed 
this  compensation,  has  no  further  claim  upon  the  de- 
fendant for  that  injury;  therefore  he  is  not  entitled  to 
recover  more.  If  it  be  said  that  such  damages  are 
given  as  a  punishment,  it  may  be  answered  that  the 
state  inflicts  punishment,  not  individuals ;  as  between 
individuals,  courts  enforce  rights.  The  law  protects 
every  one  in  the  enjoyment  of  his  property,  and  it 
cannot  be  taken  from  him  under  the  pretext  of  pun- 
ishment,  and  given  to  another.  The  effect  ordinarily 
of  instructing  a  jury  that  they  may  find  exemplary 
damages  is  to  say  to  them  that,  in  estimating  damages 
they  need  be  governed  by  no  rules,  be  bound  by  no 
oath,  and  that  they  may  return  a  verdict  for  such  sum, 
not  exceeding  the  amount  claimed,  as,  according  to 
their  whim  or  caprice,  they  may  deem  expedient,  with- 
out regard  to  the  amount  of  the  injury.  The  rule 
adopted  by  this  court  in  Boyer  v.  Barr^  8  Neb.,  68,  is 
just  and  equitable  and  more  satisfactory,  and  to  that 
we  adhere. 
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It  is  claimed  that  the  attorneys  for  the  plaintiffs  were 
permitted  to  go  outside  of  the  evidence  to  make  cer- 
tain statements  of  fact  to  the  jury  during  their  argu- 
ment. As  was  said  in  Oropsey  v.  AverUl,  8  Neb.,  160, 
this  statement,  if  true,  cannot  be  too  severely  censured, 
and,  if  properly  presented,  would  be  good  ground  for 
the  reversal  of  the  judgment.  It  is  the  duty  of  the 
court  to  confine  counsel  within  the  bounds  of  le^li- 
mate  discussion,  if  its  attention  is  called  to  the  matter. 
But  so  far  as  appears  no  objection  was  made  in  the 
court  below  to  the  statements  of  counsel,  and  the  ob- 
jection cannot  be  made  here  for  the  first  time. 

The  last  objection  of  the  plainti£&  in  error  is  that 
attorneys  for  the  plaintiff  in  the  court  below  were  per- 
mitted to  re-argue  the  case  to  the  jury.  It  appears 
that  both  attorneys  for  the  plaintiffs  were  permitted  to 
address  the  jury,  the  defendants'  attorneys  having 
withdrawn  from  the  case.  This  was  a  matter  resting 
in  the  discretion  of  the  court,  and  was  not,  so  far  as 
appears,  prejudicial  to  the  defendants.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 


Gilbert  B.  Soofield  and  Mary  Scofield,  plaintiffs 
IN  ERROR,  V.  The  State  National  Bank  of  Lincoln, 

AND  OTHERS,  DEFENDANTS  IN  ERROR. 

1.  Practice:    bteikikg  out  defenses.    Matter  constituting  a 

defense  to  an  action  will  not  be  stricken  out  of  an  answer,  on 
motion,  as  "irrelevant." 

2.    :     .     Allegations  in  an  answer  which  raise  an  issue 

of  fact  cannot  be  stricken  out  upon  the  ground  that  they  are 
untrue  as  shown  by  the  records  of  the  court. 
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8.  Pleading:  new  matteb  nr  akbwxe.  Every  allegation  of 
new  matter  in  an  answer  not  denied  by  the  reply)  for  the  pur- 
poses of  the  action,  must  he  taken  as  true. 

i.    Assignment  of  Kote  by  State  Bank  to  National  Bank. 

Where  a  note  secured  by  mortgage  on  real  estate  was  assigned 
by  a  state  bank  to  a  national  bank,  organized  as  a  successor  of 
the  state  bank,  Held,  that  the  national  bank  could  maintain  an 
action  to  foreclose  the  same. 

&  Injunction:  petition  to  xnjoik  jxtdoment.  A  petition  to 
enjoin  a  judgment  must  set  forth  facts  from  which  it  is  made 
to  appear  that  it  is  against  conscience  to  permit  it  to  be  enforced; 
and  also  that  the  plaintiffs  were  prevented  from  making  their 
defense  by  accident,  surprise,  mistake,  or  by  fraud  of  the  ad- 
verse pftrty,  and  that  the  plaintiffs  were  not  guilty  of  neglect 
in  not  making  their  defense. 

Ereor  to  the  district  court  for  Otoe  county.  Tried 
below  before  Gaslin,  J.,  sitting  in  that  county.  The 
case  is  fiiUy  stated  in  the  opinion. 

G.  B.  ScoJUldy  for  plaintiffs  in  error. 

1.  Corporations  have  only  such  powers  as  are  spe- 
dally  given  by  their  charters,  and  national  banks  have 
no  power  to  take  deeds  of  trust  or  mortgages  on  real 
estate  as  security,  and  have  no  power  not  conferred  by 
Congress.  An  injunction  will  be  granted  to  prevent 
a  sale  by  the  bank  of  such  mortgaged  property.  Mat- 
thews  V.  Skinker,  62  Mo.,  829.  Beaty  v,  KnowleSj  4  Pet, 
152.  WUey  v.  First  Nat'l  Bank  Brattlebaro,  47  Vt.,  652. 
Fowler  v.  Scully ^  72  Penn.  State,  468.  McMaster  v.  Beidy 
1  Grant  cases,  Penn.,  86.  It  will  be  seen  from  these  au- 
thorities, from  both  the  state  and  federal  courts,  that  the 
"State  National  Bank  of  Lincoln"  had  no  right  to 
purchase  the  note  and  mortgage  described  in  the  rec- 
ord, and  that  any  pretended  purchase  would  be  a  nul- 
lity; hence,  having  acquired  no  title  to  either,  a  decree 
of  foreclosure  would  be  void,  there  being  no  founda- 
tion on  which  an  action  could  be  based,  and  this  court 
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will  prohibit  by  injunction  any  attempt  to  enforce  such 
a  decree.  The  defendant  admits  by  its  motion  the  al- 
legations in  the  petition  to  be  true.  If  the  act  of  Con- 
gress, under  which  the  defendants  were  organized,  is 
the  law  governing  the  powers  and  duties  of  national 
banks,  and  as  expounded  by  the  courts,  then  the  de- 
cree of  foreclosure  was  fravdyJUnt^  illegal,  and  void,  and 
a  court  of  equity  has  power  to  grant  relief  against  such 
a  judgment  or  decree.  Dobson  v.  Pearce,  12  N.  T.,  156. 
Scott  V.  Shreave,  12  Wheat,  605. 

2.  A  court  of  equity  has  always,  in  the  exercise  of 
its  admitted  powers  of  jurisdiction,  had  power  to  grant 
xelief  against  judgments  and  decrees  obtained  by  fraud 
or  misrepresentation.  WDoTicdd  v.  NeUsoriy  2  Cow., 
139,  198.  Reigal  v.  Woody  1  Johns.  Ch.,  402.  DiUy  v. 
Bamardy  8  Gill  &  Johns.,  170.  Garrington  v.  Holabairdy 
17  Conn.,  580.     Duncan  v.  LyoUy  3  John.,  352. 

E.  F.  Warrerif  for  defendants  in  error. 

1.  Tfie  petition  shows  that  a  decree  had  been  ren- 
dered between  the  parties  in  a  former  suit,  and  it  i«r 
alleged,  in  eflfect,  that  the  court  committed  errors  of 
law  upon  the  hearing,  and  in  entering  judgment.  If 
so,  it  should  have  been  reversed  in  an  appropriate  pro- 
ceeding. This  is  not  such  a  proceeding  but  an  inde- 
pendent action.  A  final  decree  in  chancery  is  as  con- 
clusive as  a  judgment  at  law.  Sibbault's  Case,  12  Pet, 
492.  Kelsey  v.  Murphy y  26  Penn.  State,  78.  Bank  of 
U,  S.  V,  Beverly y  1  How.,  148.  Low  v.  Musseyy  41  Vt, 
393.  Rector  v.  RottoUy  3  Neb.,  171.  The  questions  of 
the  validity  of  the  mortgage,  the  right  of  the  bank  to 
foreclose  the  same,  the  amount  due  thereon,  were  di- 
rectly before  the  trial  court,  and  decided  on  the  trial. 
The  plaintiflFs  are  estopped  by  that  decree,  and  cannot 
be  heard  de  novo.     Jackson  v.  Woody  8  Wend.,  9.     Au- 
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rora  City  v.  West^  7  Wall.,  82.  Loring  v.  Mansfield^  17 
Mass.,  394.  Carey  v.  Gale,  18  Vt,  639.  Davis  v.  Talr 
cott,  12  N.  Y.,  184.     Woodgate  v.  Fleet,  44  N.  T.,  1. 

2.  There  are  some  cases  that  hold  that  a  national 
bank  can  not  take  a  mortage  to  secure  a  present  loan; 
that  it  is  ultra  vires,  and  renders  the  mortgage  yoid. 
Union  National  Bank  v.  Mathews,  62  Mo. ,  329.  FricUey  v. 
Bowen,  87  HI.,  151,  and  others.  But  the  doctrine  in 
these  cases  has  been  reversed  in  National  Bank  v.  Math- 
ews, 8  Otto,  621.  The  supreme  court  of  the  United 
States  have  reversed  the  judgment  of  the  supreme 
court  of  Missouri  in  the  case  of  Bank  v.  Mathews, 
and  declared  the  law  to  be  otherwise;  so  the  ques- 
tion  is  settled.  The  court  say  that  even  if  it  were  vlira 
vires  that  defense  could  not  be  taken  advantage  of  by 
private  parties,  a  judgment  of  ouster  and  dissolution 
being  the  proper  punishment  for  such  a  violation  'by 
the  bank  of  its  charter. 

Maxwbll,  Ch.  J. 

In  the  year  1878,  the  plaintiflfe  filed  their  petition  in 
the  district  court  of  Otoe  county,  setting  forth  in  sub- 
stance, that  on  or  about  the  5th  day  of  August,  1871, 
Gilbert  B.  Scofield  executed  to  the  State  Bank  of  Ne- 
braska a  promissory  note  for  the  sum  of  $600,  due 
January  1,  1872,  and  to  secure  the  payment  of  the 
same  himself  and  wife  executed  a  mortgage  upon  cer- 
tain real  estate  in  Nebraska  City.  That  on  the  16th 
day  of  November,  1871,  said  state  bank  was  organized 
as  a  national  bank,  under  the  provisions  of  the  act  of 
Congress,  approved  June  3, 1864,  and  the  amendments 
thereto.  And  that  under  and  by  virtue  of  said  act  of 
Congress,  the  State  National  Bank  was  prohibited  from 
purchasing,  dealing,  or  speculating  in  mortgage  secu- 
rities of  any  character,  or  promissory  notes,  unless 
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taken  to  secure  a  debt  contracted  by  the  bank,  or  to 
prevent  a  loss  upon  a  loan  made  by  it  after  its  organi- 
zation. That  about  the  first  day  of  January,  1873,  the 
State  National  Bank,  through  its  officers,  had  assigned 
to  it  the  note  and  mortgage  hereinbefore  mentioned. 
Tl^t  said  purchase  and  assignment  were  illegal  and 
void,  so  far  as  these  plaintiffs  are  concerned,  and  that 
the  plaintiffs  are  not  now  and  never  have  been  indebted 
to  the  State  National  Bank  of  Lincoln.  That  about 
the  3d  day  of  April,  1875,  the  State  National  Bank  of 
Lincoln  commenced  proceedings  in  the  district  court 
of  Otoe  county  to  foreclose  said  mortgage,  and  that  on 
or  about  the  eighth  day  of  December,  1876,  a  decree 
of  foreclosure  was  rendered  by  the  court  in  said  cause, 
and  the  plaintiffs  allege  that  the  proceedings  of  fore- 
closure and  the  decree  are  null  and  void.  That  the 
State  National  Bank  was  not  the  owner  of  said  note 
and  mortgage  and  had  no  lawful  right  to  bring  suit 
thereon.  That  the  State  Bank  of  Nebraska,  before  the 
pretended  assignment  of  the  note  and  mortgage,  was 
indebted  to  the  plaintiff,  Gilbert  B.  Scofield,  in  the 
sum  of  $833,  which  should  have  been  applied  as  pay- 
ment upon  said  note  and  mortgage.  That  upon  said 
illegal  and  void  foreclosure  the  State  National  Bank 
has  obtained  an  order  of  sale,  and  is  about  to  sell  said 
mortgaged  premises,  etc.  The  plaintiffs  pray  for  an 
order  restraining  the  defendants  from  proceeding  un- 
der said  order  of  «ale,  and  that  said  decree  of  fore- 
closure may  be  set  aside  and  held  for  naughty  etc 

The  defendants  in  their  answer  set  up  the  decree  of 
foreclosure,  and  allege  that  the  plaintiffs  appeared  in 
that  action,  and  plead  as  a  defense  to  the  same  the 
matters  set  up  in  the  petition  in  this  case,  together 
with  the  set-off  of  $833,  and  that  said  matters  have 
been  fully  adjudicated  and  determined.  The  plaintiffs 
filed  no  reply  to  the  answer,  but  filed  a  motion  for 


JTTLY  TERM,  1879.  321 

Scofield  y.  State  National  Bank. 

judgment  on  the  pleadings,  "  and  to  strike  out  of  the 
answer  of  the  defendants  all  that  portion  after  the 
word  *  mentioned,'  in  the  15th  line  of  the  answer,  be- 
cause the  statements  are  irrelevant,  false,  and  untrue 
as  appears  from  the  records  of  this  court.*'  The  mo- 
tion was  overruled  and  the  case  dismissed. 

Did  the  court  err  in  overruling  the  motion  and  dis- 
missing the  case?  We  will  first  consider  the  motion 
to  strike  out 

The  first  ground  assigned  is  because  the  statements 
are  irrelevant.  The  word  "  irrelevant"  signifies  "  is 
not  pertinent,"  or  applicable.  Matter  is  said  to  be 
irrelevant  in  a  pleading  which  has  no  bearing  upon  the 
subject  matter  of  the  controversy,  and  cannot  affect  the 
decision  of  the  court.  But  matter  which  constitutes  a 
defense  to  an  action  is  not  irrelevant  and  should  not  be 
stricken  out.  The  motion  in  this  case  includes  matter 
which,  if  true,  constitutes  a  defense  to  the  action,  and 
was  properly  overruled. 

The  second  ground  is  that  the  statements  are  untrue. 
Can  this  question  be  determined  on  a  mere  motion  ? 
We  think  not.  Where  an  answer  raises  an  issue  of 
fact,  the  question  of  its  truth  or  falsity  must  be  deter- 
mined in  some  other  manner  than  by  a  motion  to  strike 
out  portions  of  it  upon  the  ground  that  its  statements 
are  untrue.  The  motion  to  strike  out  upon  this  ground 
was  therefore  properly  overruled. 

Were  the  plaintiffs  entitled  to  judgment  on  the 
pleadings  ?  Section  134  of  the  code  of  civil  procedure 
provides  that "  every  material  allegation  of  the  petition 
not  controverted  by  the  answer,  and  every  material 
allegation  of  new  matter  in  the  answer  not  controverted 
by  the  reply,  shall,  for  the  purposes  of  the  action,  be 
taken  as  true."  Gen.  Stat.,  545.  JSo  reply  being  filed, 
the  allegations  of  the  answer,  that  a  decree  of  foreclo- 
sure was  rendered  in  a  former  action  between  the  said 
23 
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parties,  in  which  the  plaintiffs  appeared  and  contested 
the  very  matters  now  set  up  in  their  petition,  and  that 
upon  the  trial  of  that  case  the  court  found  the  issues  in 
favor  of  the  plaintiffs  in  that  case,  and  against  the  plain- 
tiff in  this,  are  admitted  to  be  true.  That  judgment 
may  have  been  erroneous,  but  it  was  not  void;  and 
it  was  valid  and  binding  until  modified  or  reversed. 

The  plaintiffe  lay  much  stress  upon  the  act  of  Con- 
gress approved  June  3,  1864,  contending  that  a  nar 
tional  bank  is  absolutely  prohibited  from  purchasing 
notes  secured  by  mortgage. 

Section  28  of  that  act  provides  that :  "  It  shall  be  law- 
fill  for  any  such  association  to  purchase,  hold,  and  con- 
vey real  estate  as  follows : 

*^I\rst.  Such  as  shall  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  its  business. 

"  Second.  Such  as  shall  be  mortgaged  to  it  in  good 
faith  by  way  of  security  for  debts  previously  contracted. 

"  Third.  Such  as  shall  be  conveved  to  it  in  satisfac- 
tion  of  debts  previously  contracted  in  the  course  of  its 
dealings. 

^^Fourth.  Such  as  it  shall  purchase  at  sales  under 
judgments,  decrees,  or  mortgages  held  by  such  associ- 
ation, or  it  shall  purchase  to  secure  debts  due  to  said 
association. 

^'  Such  associations  shall  not  purchase  or  hold  real 
estate  in  any  other  case,  or  for  any  other  purpose  than 
as  specified  in  this  section ;  nor  shall  it  hold  the  pos- 
session of  any  real  estate  under  mortgage,  or  hold  the 
possession  of  any  real  estate,  purchased  to  secure  debts 
due  to  it,  for  a  longer  period  than  five  years." 

Section  46  provides  "  that  any  bank  incorporated  by 
special  law,  or  any  banking  institution  organized  under 
a  general  law  of  any  state,  may,  by  authority  of  this  act, 
become  a  national  association  under  its  provisions  by 
the  name  prescribed  in  its  organization  certificate ;  and 
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in  such  case  the  articles  of  association  and  the  organi- 
zation certificate  required  by  this  act  may  be  executed 
by  a  majority  of  the  directors  of  the  bank  or  banking 
institution ;  and  said  certificate  shall  declare  that  the 
owners  of  two-thirds  of  the  capital  stock  have  author- 
ized the  directors  to  make  such  certificate  and  to 
change  and  convert  the  said  bank  or  banking  institu. 
tion  into  a  national  association  under  this  act.  *  * 
Provided  however,  that  no  such  association  shall  have 
a  less  capital  than  the  amount  prescribed  for  banking 
associations  under  this  acf 

It  will  be  seen  that  the  statute  expressly  provides 
that  a  state  bank  may  organize  as  a  national  bank. 
That  is,  the  national  bank  may  become  the  successor 
of  the  state  bank.  In  such  case  what  would  become  of 
the  assets  of  the  state  bank?  The  statute  evidently  in- 
tends that  they  shall  be  turned  over  to  the  new  organ- 
ization. If  it  were  not  so,  no  advantage  would  be 
gained  by  permitting  a  state  bank  to  organize  as  a  na- 
tional bank.  If  the  state  bank  was  required  to  close 
up  its  own  afiairs,  and  collect  its  own  notes,  before  the 
new  organization  could  be  perfected,  the  provisions  of 
section  46  would  be  meaningless.  In  no  case,  however, 
can  the  amount  of  paid  up  capital  be  less  than  is  re- 
quired by  the  statute.  But  suppose  there  was  no 
authority  under  the  statute  to  transfer  the  assets  of  the 
state  bank  to  the  state  national  bank,  how  will  it 
avail  the  plaintiffs  in  this  action  ?  That  the  State  Na- 
tional Bank  was  the  owner  of  the  note  and  mortgage 
in  question  at  the  time  the  decree  of  foreclosure  was 
rendered,  there  is  no  doubt.  The  mortgage  was  the 
valid  contract  of  the  plaintiffs,  made  as  security  for  the 
payment  of  money  received  by  them.  Did  this  con- 
tract become  void  by  being  transferred  to  the  bank? 
If  so,  upon  what  principle?  The  statute  does  not  de- 
clare such  transfers  void,  and  in  our  opinion  the  bank 
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may  maintain  an  action  to  foreclosure  such  mortgage. 
National  Bank  v.  Matthews^  8  Otto,  621.     The  motion 
p  ,\  for  judgment  on  the  pleadings  was  therefore  properly 

*i:'^\  overruled. 

^(  Does  the  petition   state   a  cause  of  action?     To 

If  >.,  authorize  the  interference  of  a  court  of  equity  to  enjoin 

a  judgment  it  must  appear  that  it  is  against  conscience 
to  permit  it  to  he  enforced,  and  also  that  the  plaintifi 
were  prevented  from  making  their  defense  by  accident, 
gV'  .  .  mistake,  surprise,  or  by  fraud  of  the  adverse  party,  and 

K;^  that  they  were  not  guilty  of  neglect  in  not  making 

iji\x}  their  defense.    Young  v.  Morgan^  ante  p.  169.     The  peti- 

tion entirely  fails  to  state  any  facts  of  this  character, 
and  we  cannot  retry  the  foreclosure  case  in  this  pro- 
ceeding. The  judgment  of  the  district  court  is  affirmed. 


r. " 


JUDOMENT  AFFIRMED. 


DwiGHT  J.  McCann,  plaintiff  in  error,  V.  The  Board 
OF  County  Commissioners  of  Otoe  County, 

DEFENDANT  IN  ERROR. 

Iw  Taxes :  action  against  cottntt.  Where  certain  certificates 
of  illegal  tax  sales  were  surrendered  to  the  county  commission- 
ers, the  illegality  of  the  sales  being  admitted,  but  the  particu- 
lar causes  not  being  shown,  held  that  the  purchaser  could  re- 
cover from  the  county  the  amount  actually  paid  by  him  upon 
said  certificates,  with  12  per  cent  interest. 

2.  Public  Roads :  poweb  of  county  commissionkbs.  County 
commissioners  can  only  locate  public  roads  and  erect  bridges 
thereon  in  the  manner  provided  by  law.  The  county  commis- 
sioners of  Otoe  county  made  a  contract  with  McCann  to  pur- 
chase a  private  bridge  over  the  Nemaha  river,  and  arbitrators 
were  selected  by  the  parties  to  appraise  the  same,  and  damages 
for  right  of  way  across  McCann 'b  land.  Held^  that  the  award 
was  a  nullity. 
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Error  to  the  district  court  of  Otoe  county.  Tried 
below  before  Pound,  J.  The  case  is  stated  in  the 
opinion. 

E.  F.  Warren^  for  plaintiff  in  error. 

1.  Plaintiff  in  error  had,  in  1868,  in  order  to  help 
the  county  authorities  and  raise  money  for  the  treasury, 
purchased  at  tax  sale  a  large  number  of  tracts  of  land, 
paid  the  amount  of  tax  therefor  into  the  treasury,  and 
taken  certificates  of  sale  thereon.  Many  of  these 
sales  were  void  bv  reason  of  the  fact  that  the  taxes  al- 
leged  to  be  delinquent  had  been  paid  by  the  owners  of 
the  lands,  who  produced  receipts,  and  for  other  fatal 
defects.  By  Sec.  71,  Chap.  66,  p.  924,  Gen.  Stat,  the 
county  is  required  "  to  save  the  purchaser  harmless  by 
paying  him  the  amount  of  principal  and  interest  to 
which  he  would  have  been  entitled  had  the  land  been 
righfully  sold."  This  is  but  declaratory  of  the  com- 
mon law  liability  to  refund  in  all  such  cases,  because 
an  action  for  money  received  to  plaintiff's  use  would 
lie.  Norten  v.  Supervisors,  13  Wis.,  612.  Cobb  v.  Super- 
visorSy  18  Wis.,  247.  Hutchinson  v.  Supervisors,  26  Wis., 
402.  Warner  v.  Board,  19  Wis.,  611.  Kellogg  v. 
Board,  42  Wis.,  97.  Barden  v.  Columbia  Co.,  83  Wis., 
445.  Wolf  V.  Sheyboygan,  29  Wis.,  82.  Nicodemus  v. 
Saginaw,  25  Mich.,  456.  Board  v.  Manney,  56  111.,  160. 
BM  V.  Board,  12  N".  T.,  52.  Chapman  v.  Brooklyn,  40 
N.  T.,  372.  Gillette  v.  Hartford,  31  Conn.,  356.  Slack 
V.  Norwich,  33  Vt.,  818-23.  Preston  v.  Boston,  12 
Pick.,  7.  Torrey  v.  MiUsbury,  21  Pick.,  64.  Thayer  v. 
Boston,  19  Pick.,  511.  Wright  v.  Boston,  9  Cush.,  233- 
241.  Glass  Co.  v.  Boston,  4  Met.,  181.  Dow  v.  Sudm 
bury,  5  Met.,  73.  Jayner  v.  School  DlsL,  3  Cush.,  567. 
Hixwe  V.  Boston,  7  Cush.,  273.  Rogers  v.  Greenbush,  58 
Me.,  390.  Erskin  v.  Van  Arsdale,  15  Wall.,  75.  Bank 
V.  New  York,  43  K  Y.,  184. 
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2.  No  demand  is  necessary  before  suit,  nor  need 
the  claim  be  presented  for  allowance  and  audit  to  the 
board.  Newman  v.  Boards  45  N.  Y.,  676.  People  v. 
Supervisors  J  11  N.  Y.,  574.  Howell  v.  Buffalo^  15 
N.  Y.,  512.  Look  v.  Industry^  51  Me.,  375.  Pierce  v. 
Benjamin^  14  Pick.,  356. 

3.  A  claim  for  moneys  paid  into  the  county  treas- 
ury for  said  tax  sales  is  not  within  the  jurisdiction  of 
the  board  of  commissioners — Stringham  v.  Boardj  24 
Wis.,  512 — and  therefore  this  action  does  not  come 
within  the  principle  of  the  case  of  Brown  v.  Otoe  Oo.^ 
6  Neb.,  112.     See  Dillon  Mun.  Corp.,  §  951. 

4.  The  payment  by  the  county  for  repairs  upon 
McCann's  bridge  was  clearly  within  their  jurisdiction, 
and  the  contract  to  purchase  the  same  was  equally  so, 
if  in  their  discretion  it  was  wiser  and  better  so  to  do, 
than  to  build  others.  There  is  nothing  in  the  transac- 
tion, as  alleged  in  the  answer,  contrary  to  public  pol- 
icy. To  deny  to  McCann  payment,  therefore,  is  to  use, 
by  the  public,  private  property  until  it  is  destroyed, 
and  then  refuse  compensation  for  the  same.  It  is  a 
species  of  confiscation. 

Oovell  ^  Bansom  for  defendants  in  error. 

* 

1.  The  county  commissioners  could  not  audit  or 
allow  any  claim  in  favor  of  McCann  for  invalid  tax 
certificates,  so  as  to  bind  the  county,  as  is  set  up  in  the 
second  count  of  his  answer,  because  it  was  not  within 
their  jurisdiction.  It  was  a  claim  for  money  paid  for 
tax  certificates  alleged  to  have  been  invalid,  and  for 
county  warrants  paid  for  the  same  by  McCann.  Be- 
ing such,  it  was  no  part  of  the  legitimate  expenditures 
of  the  conntv,  and  was  not  such  an  account  as  was 
"  chargeable  against  the  county,"  and  only  such  were 
they  authorized  to  examine,  audit,  and  allow.     String- 
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ham  V.  Board,  24  Wis.,  894.  Marsh  v.  Boards  42  Wis., 
855.  Newman  v.  Supervisors,  45  N.  Y.,  689.  People  v. 
Supervisors,  11  K  T.,  574.  There  would  not  have 
been  any  possible  ground  for  a  recovery  by  McCann 
against  the  county  on  his  claim  presented  to  the  coun- 
ty board,  concerning  which  their  illegfbl  order  was 
made,  in  a  suit  therefor,  unless  it  be  given  by  sec.  71 
Gen.  Stat.,  924. 

We  contend  that  not  even  under  this  statute  has  a 
tax  purchaser  any  right  of  recovery  against  the  county. 
A  tax  purchaser  is  one  who  voluntarily  pays  the  taxes 
on  another's  land  by  purchasing  same  at  tax  sale,  and 
not  by  compulsion,  and  therefore  he  cannot  recover 
the*  amount  so  paid  from  the  municipality  receiving  it 
Smith  V.  Redfdd,  27  Me.,  145.  N.  Y.  R.  E.  Co.  v. 
.  Marsh,  12  K  T.,  308.  Walker  v.  St.  Louis,  15  Mo., 
563.  Hospital  v.  Philadelphia  Go.,  24  Penn.  St.,  229. 
Taylor  v.  Board  of  Health,  31  Penn.  St.,  73.  Barrett  v, 
Cambridge,  10  Allen,  48.  Corkd  v.  Maxwell,  3  Blatch., 
413.  Phillips  V.  Jefferson  Co.,  5  Kan.,  412.  Waubunr 
see  Co.  V,  Walker,  8  Kan.,  431.  Christy's  Administrator 
V.  St.  Louis,  20  Mo.,  143.  State  of  Wisconsin  v.  Hart- 
man,  C.  L.  Jour.,  March  21,  1879,  p.  236. 

2.  The  board  of  county  commissioners  had  no 
power  under  the  statutes  to  make  any  such  contract 
with  D.  J.  McCann  with  respect  to  the  purchase  of  a 
bridge  of  him,  as  is  sought  to  be  pleaded  in  said  third 
count  of  his  answer.  No  power  is  given  them  by 
chap.  9  of  the  revised  statutes,  1866,  entitled  "  Coun- 
ty Commissioners  and  County  Clerks,"  nor  by  chap. 
47  of  same  statutes,  entitled  ''  Roads" — which  were  the 
statutes  in  force  at  the  time  of  the  alleged  purchase — 
to  make  any  such  purchase,  or  attempt  to  make  any 
such  contract  as  is  alleged;  even  if  they  had  power  to 
make  the  purchase  of  said  bridge,  they  could  not  dele- 
gate their  powers  to  third  persons  as  arbitrators  to  fix 
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a  price  for  the  bridge,  so  as  to  bind  the  county  by  the 
award  that  might  be  made  by  them.  The  board  of 
county  commissioners  can  exercise  no  powers  except 
such  as  are  especially  granted ;  and  the  grant  must  be 
strictly  construed.  There  is  no  authority  of  law  for 
the  county  commissioners  to  bind  the  county  in  the 
manner  contemplated.  Stewart  v.  Otoe  Oounii/y  2  Neb., 
177.  Count}/  of  St.  Louis  v.  Ckland^  4  Mo.,  84.  Hoo- 
ver  V,  Hoover y  5  Blackf.,  182.  White  v.  Oonover^  6 
Blackf.,  462.  Murphy  v.  Napa  Co.,  20  Cal.,  497. 
Rhode  V.  Davis,  2  Cart  (Ind.),  58.  Frees  v.  Ford,  2 
Seld.  (N.  Y.),  176. 

Maxwbll,  Ch.  J. 

In  April,  1876,  the  defendants  in  error  brought  an 
action  against  the  plaintiff"  in  error  in  the  district 
court  of  Otoe  county  upon  the  following  instrument : 

"Nebraska  City, Neb.,  Nov.  22,  1871. 

"  On  demand  we  promise  to  pay  the  treasurer  of 

Otoe  county  four  hundred  and  sixty-three  dollars  and 

twenty-nine  cents,  in  county  general  fund  warrants. 

"  $463.29. 

"D.  J.  McCann  &  Co." 

The  petition  alleges  that,  although  the  instrument 
is  signed  in  the  partnership  name,  yet  it  is  the  indi- 
vidual obligation  of  D.  J.  McCann,  and  this  is  not  de- 
nied. 

To  this  petition  the  plaintiff  in  error  filed  an  an- 
swer, admitting  the  execution  of  the  allegation  above 
set  forth,  but  denying  that  Otoe  county  was  the  owner 
of  the  same. 

As  a  second  defense  he  alleges  that  on  or  about  the 
8th  day  of  September,  1868,  he  purchased  from  the 
treasurer  of  Otoe  county  a  large  amount  of  lands  in 
said  county  for  delinquent  taxes,  and  paid  the  treasu- 
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rer  in  fiill  therefor  in  cash  and  warrants,  and  received 
certificates  of  sale  of  the  lands  so  purchased;  that 
among  said  certificates  were  a  large  number  that  were 
illegal,  and  not  collectible  for  various  reasons;  and  on 
or  about  the  11th  of  September,  1878,  he  compromised 
with  the  board  of  county  commissioners  of  said  county, 
by  which  it  was  agreed  that  the  commissioners  should 
pay  him  for  such  worthless  certificates  the  amount 
paid  by  him  into  the  treasury  of  the  county  therefor, 
with  interest  at  12  per  cent  thereon  upon  the  surren- 
der of  such  certificates;  that  thereupon  he  surren- 
dered certificates  to  the  amount  ot  $429.60,  and  re- 
ceived payment  therefor ;  and  in  November  following 
he  surrendered  other  certificates,  amounting  with  in- 
terest to  the  sum  of  $1627.20,  upon  which  he  was  paid 
the  sum  of  $598.03 ;  that  he  was  to  have  credit  on  the 
books  of  the  treasurer  for  the  amount  remaining  un- 
paid, amounting  to  the  sum  $1039.34. 

As  a  third  defense,  he  alleges  that  in  the  year  1872 
he  owned  the  land  upon  both  banks  of  the  Nemaha 
river  at  a  certain  point,  and  had  erected  at  that  place  a 
bridge  across  said  river  for  his  own  use ;  that  during 
that  year  several  freshets  carried  out  the  bridges  across 
said  river  on  the  county  roads,  but  that  his  was  left 
undisturbed;  that  to  preserve  communication  across 
the  river  the  county  commissioners  entered  into  a  con- 
tract with  him  for  the  use  of  said  bridge  by  the  pub- 
lic, and  paid  him  therefor  in  one»season  the  sum  of 
$700 ;  that  afterwards  certain  arbitrators  were  chosen 
by  the  parties,  and  the  value  of  said  bridge  and  the 
right  of  way  were  appraised  at  the  sum  of  $1300,  no 
part  of  which  has  been  paid. 

To  this  count  of  the  answer  the  defendants  in  error 
demurred  upon  the  ground  that  the  facts  stated  therein 
were  not  sufficient  to  constitute  a  defense.  The  de- 
murrer was  sustained,  to  which  the  plaintifi*  in  error 
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excepted.  On  the  trial  of  the  cause  the  court  found 
the  issues  in  favor  of  the  plaintiff  in  error  and  dis- 
missed the  case,  but  denied  the  plaintiff  in  error  any 
affirmative  relief.  He  brings  the  cause  into  this  court 
by  petition  in  error. 

Section  70  of  the  revenue  law  (Gen  Stat,  924)  pro- 
vides that :  "  When,  by  mistake  or  wrongful  act  of  the 
treasurer  or  other  officer,  land  has  been  sold  contrary 
to  the  provisions  of  this  act,  the  county  is  to  save  the 
purchaser  harmless  by  paying  him  the  amount  of 
principal  arid  interest  to  which  he  would  have  been 
entitled  had  the  land  been  rightfully  sold,  and  the  treas- 
urer or  other  officer,  and  their  sureties,  shall  be  liable 
for  the  amount  on  their  bonds  to  the  county,  or  the 
purchasers  may  recover  the  amount  directly  from  the 
treasurer  or  other  officer  making  the  mistake  or  error." 

No  question  is  raised  as  to  the  illegality  of  the  sales, 
nor  as  to  the  propriety  of  surrendering  the  certificates. 
Of  the  cause  of  the  illegality  we  are  not  informed,  ex- 
cept by  general  statements.  But  as  no  question  is 
raised  upon  that  point,  it  appears  to  be  sufficient  to 
hold  the  county  liable  to  the  purchaser.  The  plaintiff 
in  error  has  evidently  brought  himself  within  the  pro- 
visions of  section  70  of  the  revenue  law,  and  is  entitled 
to  recover  the  amount  actually  paid  by  him  for  the 
purchase  of  the  lands  described  in  the  certificates  so 
surrendered,  less  the  amount  already  paid,  together 
with  twelve  per  cent  interest  on  the  amount  of  principal 
remaining  unpaid.  And  as  the  evidence  is  before  the 
court,  and  there  being  no  dispute  as  to  the  material 
facts,  the  clerk  is  directed  to  ascertain  the  amount  due 
the  plaintift*in  error  upon  said  certificates,  and  judgment 
will  be  rendered  in  this  court  for  that  amount.  The 
question  of  the  liability  of  the  treasurer  or  other  officer 
making  the  mistake  or  error  is  not,  under  the  issue, 
involved  in  the  case. 
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The  demurrer  to  the  third  count  of  the  answer  wag 
properly  sustained.  Whatever  powers  county  com- 
missioners may  have  to  open  temporary  lines  of  com- 
munication in  case  of  the  sudden  destruction  of  public 
bridges  and  culverts  they  cannot  establish  public  roads 
in  this  manner.  Public  roads  must  be  located  and 
bridges  erected  thereon  in  the  manner  prescribed  in 
the  statute.  Robinson  v,  Mathwicky  5  Neb.,  252.  State, 
ex  reL  Sims,  v.  Otoe  Go.,  6  Id.,  129. 

County  commissioners  can  only  exercise  such  powers 
as  are  expressly  granted,  or  are  incidentally  necessary 
for  the  purpose  of  carrying  the  same  into  effect.  Stew- 
art v.  Otoe  Co.,  2  Neb.,  177.  The  S.  C.  ^  P.  R.  R.  v. 
Washington  Co.,  8  Id.,  42.  If  a  private  bridge  is  de- 
sired for  the  use  of  the  public,  the  statute  points  out 
the  mode  of  procedure  by  the  location  of  a  public  road. 
And  it  also  provides  the  mode  of  assessing  damages, 
and  this  provision  is  exclusive.  The  award  of  the  ar- 
bitrators is  therefore  a  nullity.  The  judgment  of  the 
district  court  is  reversed,  and  judgment  will  be  entered 
in  this  court  in  conformity  with  this  opinion. 

JunaMBNT  ACCORDINGLY. 


School  District  Number  9  of  Hamilton  County, 
plaintiff  in  error,  v.  school  district  number  6 
OF  Hamilton  County,  defendant  in  error. 

1.  School  Taxes.  Certain  school  taxes  were  voted  by  school 
district  No.  6  of  Hamilton  county,  while  comprising  three 
townships  of  land.  Soon  after  said  taxes  were  voted,  and  before 
the  levy  of  the  same,  two  and  one-half  townships  of  land  were 
detached  from  said  district,  and  formed  into  school  district  No. 
9.  Heldy  That  the  taxes  thus  voted  should  be  levied  upon  dis- 
trict No.  6  as  it  existed  at  the  time  of  the  levy,  and  not  as  it 
existed  at  the  time  they  were  voted. 
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2.    :     ACTION.     Where  the  taxes  thus  voted  were  collected 

from  all  the  territory  comprising  district  No.  6  at  the  time  the 
Tote  was  taken,  the  money  being  paid  to  No.  6,  held,  that 
district  No.  0  could  maintain  an  action  for  the  amount  col- 
lected in  its  territory.  And  for  the  purpose  of  doing  complete 
justice  and  ending  the  litigation,  all  the  districts  since  formed 
in  the  original  territory  of  9  will  be  permitted  to  join  at 
plaintiffs  and  share  in  the  proceeds. 

Error  to  the  district  court  of  Hamilton  county. 
Tried  below  before  Post,  J.  The  facts  appear  in  the 
opinion. 

A.  W.  Agee  and  M,  H.  Sessions^  for  plaintiff  in  error. 

1.  The  voting  of  a  tax  by  school  district  No.  6,  on 
the  first  day  of  April,  1872,  created  no  lien  or  debt 
upon  ttie  district;  that  could  only  be  done  by  virtue  of 
the  assessment  and  levy  which  were  to  follow  in  July, 
and  no  levy  and  assessment  could  then  be  made  for 
district  No.  6,  except  upon  the  territory  of  which  it 
was  composed  at  the  time  the  same  was  made,  the  debt 

Note. — SemhU^  that  if  the  records  of  a  school  district  fail  to  show 
that  a  tax  voted  is  one  which  they  are  authorized  hy  law  to  levy,  its 
collection  cannot  he  enforced.  But  a  failure  to  specify  on  the  tax 
duplicate  all  the  uses  to  which  the  taxes  are  to  be  applied  will  not 
invalidate  the  levy.  The  several  items  may  properly  be  included 
under  the  head  of  '*  school  district  tax.''  B.  ^  M.  R.  R.  v.  Lancaster 
County,  4  Neb.,  294.  Where,  upon  a  division  of  a  school  district,  it 
appeared  that  there  was  no  finding  or  determination  whatever  by  the 
county  superintendent  as  to  the  property  retained  by  the  old  district  out 
of  which  the  new  one  was  formed,  held,  that  his  certificate  to  tbe 
county  clerk,  stating  the  amount  of  tax  to  be  levied  on  the  old  dis- 
trict to  be  paid  to  the  new,  when  collected,  was  a  nullity.  Raielif 
V.  FariSy  6  Neb.,  689.  Where  bonds  had  been  issued  by  a  school 
district  while  comprising  twenty- four  sections,  and  afterwards  tbe 
district  was  reduced  to  four  sections,  field,  that  the  district  compris- 
ing four  sections  was  primarily  liable  for  the  payment  of  the  bonds, 
and  that  the  new  districts  formed  out  of  the  territory  of  the  old  were 
not  required  to  report  to  the  county  clerk  the  amount  due  on  such 
bonds.     SiaU  v.  School  District,  8  Neb.,  92.— Rkp. 


J 


>   * 


JULY  TERM,  1879. 


833 


School  Dist  No.  9  ▼.  School  Dist.  No.  6. 


being  fixed  by  the  assessment  and  not  the  vote.  Walr 
dran  v.  Lee,  5  Pick.,  323.  Ingke  v.  Bosworth,  5  Pick., 
498.  Wells  V.  Smythe,  66  Penn.  St.,  159.  Whittemore 
V.  Smith,  17  Mass.,  347. 

2.  The  voting  of  a  tax  is  not  a  grant  of  money;  it 
is  simply  a  resolve  to  raise  money,  and  may  be  re- 
scinded by  a  vote  at  any  time  before  the  assessment. 
Pond  V.  NeguSy  3  Mass.,  230. 

3.  The  result  is,  that  a  district  voting  to  raise  a  tax 
should  be  composed  of  the  same  limits  or  territory 
when  the  tax  is  assessed  that  it  was  when  it  was  voted 
— ^if  it  is  not,  it  is  a  new  or  diflferent  district,  and  the 
making  of  it  a  new  or  different  district,  by  the  chang- 
ing of  its  boundaries,  annuls  the  vote  to  raise  the  tax. 
Richards  v.  Dagget,  4  Mass.,  534. 

4.  There  were,  on  and  after  April  9th,  two  sepa- 
rate and  independent  districts,  and  if  the  tax  payers  of 
either  one  or  both  of  said  districts  saw  fit  to  impose 
upon  themeqjves  the  burden  of  paying  the  taxes  upon 
the  same  basis  that  they  were  voted,  to-wit :  15  mills, 
they  have  the  right  to  do  so,  and  the  money  when  so 
paid  in  would  belong  to  each  district  respectively. 
When  the  money  was  paid  into  the  county  treasury  as 
taxes  upon  the  territory  in  district  No.  9,  school  dis- 
trict No.  6  had  no  more  right  to  an  interest  in  that 
money  than  district  No.  9  had  to  the  money  paid  in  as 
taxes  upon  territory  in  district  No.  6. 

E.  J.  Hainer  and  George  B.  France,  for  defendant  in 
error. 

1.  Where  a  corporation  is  divided  and  a  part  thereof 
is  set  off  and  formed  into  a  new  corporation,  the  re- 
maining part  of  the  original  corporation,  in  the  absence 
of  statute  or  agreement  to  the  contrary,  retains  all  the 
property,  powers,  rights,  and  privileges,  and  remains 


884   SUPREME  COURT  OF  NEBRASKA, 

School  Dlst  No.  9  v.  School  Dist.  No.  6. 

subject  to  all  its  obligations  and  duties.  We  submit 
that  this  unquestioned  rule  of  law  comprehends  in  its 
terms  a  tax  which  has  been  duly  apportioned,  and  the 
amount  of  which  has  become  fixed,  and  this  although 
it  remams  for  certain  ministerial  officers  to  perform 
duties  imposed  by  statute,  in  relation  to  properly 
placing  this  tax  on  record.  Town  of  Depere  v.  Town  of 
BeUmie^  11  American  Reports,  602,  and  cases  cited. 

2.  Where,  by  a  change  of  boundary  or  by  a  divi- 
sion, made  after  the  assessors  of  the  territory  set  off 
have  made  their  returns  and  the  time  for  making  as- 
sessment has  passed,  the  county  or  subdivision  from 
which  such  territory  is  detached,  and  not  that  to  which 
it  is  transferred,  is  entitled  to  collect  and  retain  the 
taxes  for  that  year  raised  from  such  transferred  terri- 
tory. Board  of  Comers  Morgan  Co.  v.  Board  of  Comers 
Hendricks  Co.,  82  Ind.,  234.  Moss  o.  Shear,  25  Gal.,  88. 
Harman  v.  Inhabitants  of  New  Marlborough,  9  Gush.,  526. 
If  the  court  should,  however,  hold  that  the  division  of 
the  district  annulled  the  vote,  and  that  the  tax  was  il- 
legally collected,'  we  contend  that  the  plaintiff  cannot 
recover,  for  it  has  been  decided  in  analogous  cases  that 
a  county  which  has  illegally  collected  taxes  in  another 
is  liable  for  the  money  to  the  individuals  from  whom 
it  was  collected,  and  not  to  the  latter  county  itself. 
Grant  Co.  v.  Delaware  Co.,  4  Blackf.,  256.  Gailor  v. 
Herrick,  4^  Barb.,  84.  Town  of  Gallatin  v.  Locks,  21 
Barb.,  579. 

Maxwbll,  Gh.  J. 

On  the  fourteenth  day  of  February,  1872,  school 
district  No.  6,  of  Hamilton  county,  was  organized  and 
included  the  cast  half  of  townsliip  ten  north,  range 
six  west  of  6th  p.m.,  and  on  the  twenty-seventh  day 
of  March  of  that  year  its  boundaries  were  enlarged  so 
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as  to  include  all  of  townships  ten  in  ranges  six,  seven, 
and  eight  west  of  the  6th  p.m. 

On  the  first  Monday  of  April  of  that  year  an  elec- 
tion for  officers  of  said  district  was  held,  and  a  tax  of 
ten  mills  on  the  dollar  of  taxable  property  in  the  dis- 
trict was  voted  for  the  purpose  of  building  a  school- 
house  in  said  district,  and  also  a  tax  of  five  mills  on 
the  dollar  for  incidental  expenses  and  the  payment  of 
teachers'  wages. 

On  the  ninth  day  of  April  of  that  year  school  dis- 
trict^No.  9  was  formed,  comprising  the  following  ter- 
ritory, viz.:  The  west  half  of  township  ten,  range  six, 
and  all  of  townships  ten,  ranges  seven  and  eight  west 
of  6th  P.M.  The  taxes  voted  by  No.  6  on  the  first 
Monday  of  April,  1872,  were  levied  upon  all  the  ter- 
ritory comprising  said  district  at  the  time  of  said  elec- 
tion. 

In  1875  the  Union  Pacific  Railroad  Company,  which 
owned  a  large  quantity  of  land  in  district  N'o.  9,  paid 
into  the  treasury  of  Hamilton  county  more  than  J1,000 
of  the  school  tax  thus  voted  by  district  No.  6  and  levied 
upon  its  lands  in  district  No.  9.  This  money  was  af- 
terwards paid  to  district  No.  6.  The  plaintiff  brings 
this  action  to  recover  the  money.  On  the  trial  of  the 
cause  the  court  found  in  favor  of  the  defendant  and 
dismissed  the  cause.  The  plaintiff  brings  the  case  into 
this  court  by  petition  in  error. 

Here  was  a  school  district,  at  the  time  of  this  elec- 
tion, eighteen  miles  in  length  and  six  miles  in  width, 
formed  apparently  for  the  purpose  of  raising  a  large 
amount  of  taxes  from  the  owners  of  real  estate  therein, 
as  two  and  one-half  townships  of  land  were  added  to 
the  district  but  a  few  days  before  the  election  referred 
to,  and  detached  therefrom  a  few  days  afterwards  and 
formed  into  district  No.  9. 

The  statute  provides  that  each  organized  county 


•'*  "J*  11 


336  SUPREME  COURT  OF  NEBRASKA, 

School  Dist.  No.  9  y.  School  Dut  No.  6. 

shall  be  divided  by  the  county  superintendent  into  ae 
many  school  districts  as  may  from  time  to  time  be 
found  necessary.  Gen.  Stat.,  961.  A  school  district, 
being  formed  for  the  purpose  of  affording  an  education 
to  all  the  children  of  school  age  within  its  boundaries, 
is,  or  should  be,  limited  in  extent  by  the  distances  that 
scholars  are  able  to  attend  school.  No  satisfactory 
reason  can  be  given  for  including  lands  in  a  school 
district  so  remote  from  the  school  that  it  is  impossible 
for  those  residing  on  such  lands  to  attend.  It  is  im- 
posing a  burden  upon  the  owners  of  such  profierty 
from  which  they  derive  no  benefit  whatever. 

The  question  of  the  formation  of  new  districts  is 
necessarily  left  to  some  extent  to  the  discretion  of  the 
county  superintendent;  yet,  if  possible,  districts  should 
be  so  formed  as  not  to  impose  the  burden  of  taxation 
for  school  purposes  upon  lands  that  in  no  event  can 
derive  a  benefit  from  the  erection  of  a  school-house, 
and  maintenance  of  a  school  therein. 

Section  55  of  the  school  law,  provides  that,  "said 
school  board  shall,  between  the  first  Monday  in  June 
and  the  third  Monday  in  June  in  each  year,  make  out 
and  deliver  to  the  county  clerk  of  each  county,  in  which 
any  part  of  the  district  is  situated,  a  report  in  writing 
under  their  hands  of  all  taxes  voted  by  the  district 
during  the  preceding  year,  and  of  all  taxes  which  said 
board  is  authorized  to  impose,  to  be  levied  on  the  tax- 
able property  of  the  district,  and  to  be  collected  by  the 
county  treasurer  at  the  same  time  and  in  the  same 
manner  as  state  and  county  taxes  are  collected,  to  be 
paid  over  to  the  treasurer  of  the  proper  district,  on  the 
order  of  the  director,  countersigned  by  the  moderator 
of  said  district."     Gen.  Stat.,  970. 

The  report  is  to  be  delivered  between  the  first  and 
third  Mondays  in  June  in  each  year,  and  the  taxes 
voted  are  to  be  levied  upon  the  taxable  property  of 
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the  district.  On  the  first  Monday  in  July  in  each  year 
the  county  commissioners  are  required  to  meet  at  the 
county  seat  and  levy  taxes  for  the  current  year,  and 
school  taxes  are  levied  at  this  time.  Gen.  Stat.,  909. 
Now  upon  what  property  shall  these  school  taxes  be 
levied?  Most  certainly  upon  the  property  of  the  dis- 
trict as  it  exists  at  the  time  the  levy  is  made.  The  levy 
has  no  extra  territorial  effect.  It  is  confined  to  the 
particular  school  district  voting  the  taxes.  It  is  in- 
tended that,  with  the  aid  derived  from  the  state,  each 
school  district  shall  be  self  supporting;  but  if  the  levy 
of  taxes  can  be  extended  over  the  territory  detached 
after  the  taxes  are  voted,  the  territory  thus  detached, 
having  been  formed  into  a  new  district,  is  compelled 
not  only  to  support  its  own  school,  but  to  aid  in  sup- 
porting the  school  of  another  district.  Each  district 
being  thus  required  to  raise  its  own  taxes,  school  dis- 
trict No.  6  has  no  interest  whatever  in  the  money  in 
question.  This  money  was  raised  upon  the  taxable 
property  of  district  No.  9,  for  school  purposes,  and  it 
should  be  applied  in  the  district  to  the  purposes  for 
which  it  was  raised.  District  No.  9  has  therefore  an 
equitable  right  to  the  money  in  question. 

Our  attention  is  called  to  the  case  of  Morgan  Co.  v, 
Hendricks  Co,,  82  Ind.,  235.  In  that  case  a  portion  of 
Morgan  county  was  attached  to  Hendricks  county  after 
the  assessments  were  made.  The  court  held  in  sub- 
stance that  under  the  statute  the  lien  for  taxes  had  at- 
tached at  the  time  of  the  division,  and  that  Morgan 
county  was  entitled  to  the  taxes.  The  decision  appears 
to  rest  entirely  upon  the  construction  given  to  the 
statute.  And  the  same  may  be  said  of  the  case  of 
Harmon  v.  The  Inhabitants  of  New  Marlborough,  9  Gush., 
525. 

In  Moss  V.  Shear,  25  Oal.,  38,  certain  lands  were  as- 
sessed in  San  Mateo  county,  and  were  sold  by  the  tax 
24 
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collector  of  that  county,  and  a  deed  made  by  him.  Be- 
fore the  sale  the  boundaries  of  the  county  were  changed 
and  the  lands  in  question  added  to  the  county  of  San 
Francisco.  It  was  held  that  the  change  in  the  bounda- 
ries did  not  divest  the  court  of  the  power  to  sell  the 
land  and  make  the  deed. 

Whether  the  case  cited  from  Indiana  is  applicable 
to  counties  in  this  state  or  not,  it  is  unnecessary  to  de- 
termine, but  it  cannot  apply  to  school  districts  without 
palpable  injustice.  While  as  between  vendor  and  ven- 
dee, and  perhaps  for  some  other  purposes,  taxes  attach 
as  a  lien  upon  real  estate  on  the  first  day  of  March  of 
each  year,  and  all  taxes  in  this  sta^te,  when  levied,  re- 
late back  to  that  period,  yet  as  between  school  districts, 
school  taxes  are  to  be  levied  on  the  territory  of  each 
district  as  it  exists  at  the  time  the  levy  is  made. 

Section  7  of  the  school  law  provides  that  when  a  new 
district  is  formed  in  whole  or  in  part  from  one  possessed 
of  a  school-house  or  other  property,  the  county  super- 
intendent shall  ascertain  and  determine  the  amount 
due  such  new  district  from  the  district  or  districts  out 
of  which  it  may  have  been  in  whole  or  in  part  formed, 
etc. 

Section  8  provides  for  imposing  a  tax  for  the  pay- 
ment of  the  amount  thus  found  due.    Qen.  Stat.,  962. 

As  district  No.  6  possessed  no  property  at  the  time  dis- 
trict 9  was  formed,  there  was  no  finding  or  determina- 
tion necessary.  But  it  shows  that  the  statute  requires 
a  district  retaining  the  property  of  another  to  make 
compensation  therefor.  The  judgment  of  the  district 
court  is  reversed ;  and  for  the  purpose  of  doing  com- 
plete justice  between  the  parties  and  ending  the  litiga- 
tion, it  appearing  probable  that  other  districts  have 
been  formed  in  the  large  extent  of  territory  originally 
comprising  district  9,  the  case  is  remanded  to  the  dis- 
trict court  with  instructions  to  permit  all  the  school 
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districts  now  formed  in  the  original  territory  of  district 
9  to  join  as  plaintiffs,  and  to  divide  the  money  in  ques- 
tion among  said  districts  upon  the  basis  of  the  assess- 
ment of  1872. 

Judgment  accordingly. 


Nebraska  Citt,  plaintitp  in   error,  v.  The  Nb- 
BRASKA  Citt  Hydraulic  Gas  Light  and  Coke  Co., 

DEPENDANT  IN  ERROR. 


9  839 

14  685 

16  288 
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1.  Rescission  of  Contract.  Generally  a  contract  cannot  be  re- 

scinded unless  by  consent  of  all  tbe  parties  to  it,  except  in  cases 
of  fraud.  And  a  declaration  by  one  party  that  he  rescinds  the 
contract,  followed  by  a  refusal  on  his  part  further  to  perform 
it,  not  acquiesced  in  by  the  other  party,  does  not  amount  to  a 
rescission,  but  only  a  breach. 

2.  Practice:    xrrob.     Evidence  offered  in  support  of  an  alleged 

defense,  which  had  been  erroneously  held  bad  on  demurrer  to 
the  answer,  was  properly  rejected  on  the  ground  of  irrelevancy. 
The  error  in  such  case  lies  not  in  the  rejection  of  such  evidence, 
but  back  of  this,  and  in  the  ruling  on  the  demurrer. 

8.  Taxation.  Without  an  assessment  of  his  property,  the  publlo 
has  no  valid  claim  upon  an  individual  for^taxes. 

^  Taxes:  bet-off.  In  an  action  against  a  city  to  recover  for 
gaslight  furnished  it  under  a  special  contract,  delinquent  taxes 
due  to  the  city  from  the  plnintifTare  not  a  proper  subject  of  set- 
off under  the  law  respecting  the  collection  of  taxes,  as  it  stood 
prior  to  the  act  of  March  1st,  1879,  providing  a  system  of  rev- 
enue. 

6.  Qu8Bre.  Whether,  as  apart  of  the  consideration  for  supplying 
gaslight  to  a  city,  an  agreement  to  exempt  from  taxes,  property 
of  the  gas  company  employed  in  the  manufacture  of  gas,  is  valid. 

6.  Contract:  consideration:  illegal  promises.  Where  a 
city  has  authority  to  contract  therefor,  it  cannot  resist  payment 
for  gaslight  furnished,  because  of  illegal  promises  as  to  the  par- 
ticular fund  from  which  payment  would  be  made.  The  consid- 
eration of  such  promises  being  legal,  the  price  would  be  paya- 
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ble,  if  not  otherwise,  out  of  tfae  general  flind,  and  the  objection- 
able provisions  may  be  rejected,  and  the  rest  of  the  contract  be 
permitted  to  stand. 

7.  Contract  for  Gaslight  with  City:  sstimatb.  The  esti- 
mate by  the  city  engineer  provided  for  in  section  82  of  the  act 
relating  to  the  incorporation  of  cities  of  the  second  class  is  not 
required  in  case  of  a  contract  with  a  gas  company  to  light  the 
city  with  gas. 

Ebror  to  the  Otoe  county  district  court 

The  action  was  brought  by  the  gas  company  against 
Nebraska  City  to  recover  $291.66  for  gas  furnished 
under  contract  to  the  city  during  the  month  of  June, 
1877,  To  the  fourth^  ffth^  and  seventh  paragraphs  of 
the  answer  (the  substance  of  which  is  set  forth  in  the 
opinion)  a  demurrer  was  filed,  which  was  sustained  and 
exceptions  taken.  Upon  trial  before  Pound,  J.,  judg- 
ment was  rendered  in  favor  of  the  gas  company  for  the 
amount  claimed,  and  the  city  brought  the  cause  here 
for  review  upon  a  petition  in  error. 

J.  C.  WatsoTiy  for  plaintiff  in  error,  contended  inter 
aUa: 

1.  That  the  contract,  exempting  as  it  does  the  prop- 
erty of  the  gas  company  from  taxation,  providing  for  a 
miscellaneous  appropriation  of  the  sinking  fund,  and 
in  exempting  the  company  from  payment  of  cash  into 
the  sinking  fund,  was  in  violation  of  law;  violates  also 
the  city  charter  by  increasing  the  general  expenses  of 
the  city  government  to  such  an  extent  as  to  necessi- 
tate the  levying  of  a  tax  for  general  purposes  of  more 
than  five  mills  on  the  dollar,  and  that  in  making  such 
contract  the  officers  of  the  city  exceeded  their  author- 
ity. Weeks  v.  City  of  Milwaukee^  10  Wis.,  186.  Gen. 
Stat,  Chap.  66,  Sec.  2.  Id,,  Chap.  9,  Sec.  31,  subd. 
XLV.    Halstead  v.  Mayor,  8  N.  T.,  480.    Brady  v.  The 
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Mayor,  20  Id,,  812.     Thmuis  v.  City  of  Richmond,  12 
Wall.,  356.    Dillon  Mun.  Corp.,  sees.  372,  381. 

2.  That  the  court  erred  in  not  allowing  the  city  to 
show  that  no  estimate  was  made  in  regard  to  the  con- 
tract, as  required  by  Gen.  Stat.,  p.  151,  sec.  32,  as  the 
furnishing  and  erecting  of  lamps  and  lamp-posts  are 
certainly  improvements  within  the  meaning  of  the 
statute. 

3.  That  the  contract  being  void  in  part,  on  account 
of  being  in  violation  of  the  statute,  is  void  in  toto* 
Austin  V.  Bell,  20  Johns.,. 442.  Van  Alstyn  v.  Wimple, 
4  Cow.,  547.  Burt  v.  Place,  6  Cow.,  431.  Loomis  v. 
Newhall,  15  Pick.,  159.  Baldwin  v.  Palmer,  10  H".  T., 
232. 

M.  L.  Hayward,  for  defendant  in  error. 

1.  N"o  principle  of  law  is  better  settled  than  that 
a  party  who  would  rescind  a  contract  must  place  his  ad- 
versary **in  statu  quoJ*^  Taft  v.  Wildman,  15  Ohio,  128. 
Oasswellv.  Manufacturing  Co.,  14  Johns.,  453.  Wilt  ^ 
Green  v.  Ogden,  13  Johns.,  56.  JEJUis  v.  Hoskins,  14 
Johns.,  363. 

2.  Where  one  party  breaks  a  contract,  the  amount 
which  would  have  been  received  if  the  contract  had 
been  kept  is  the  measure  of  damages.  Doolittle  v. 
McCullough,  12  Ohio  State,  364.  Marsh  v.  Blackman, 
60  Barb.,  329. 

8.  In  no  event  should  the  Gas  Company  recover 
less  than  the  full  contract  price  for  June,  because  the 
price  is  one  entire  sum  for  the  month,  and  if  the  no- 
tice could  have  any  effect  at  any  time  it  could  not  for 
that  month.  Where  contract  is  for  time  certain,  if 
party  is  without  cause  discharged  before  the  time,  he 
is  entitled  to  receive  for  full  time.  Parsons  on  Con- 
tracts, 4th  ed.,  518-528.    Davis  v.  Maxwell,  12  Met., 
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286.     Bead  v.  Moor,  19  Johns.,  337,  and  cases  there 
cited. 

4.  The  city,  by  accepting  the  gas,  has  ratified  the 
contract,  and  can  not  deny  its  legality.  15  Cal.,  591. 
81  Cal..  26.  7  Cal.,  463.  1  Dilloii,  478.  9  Cal.,  453. 
20  N.  Y.,  319.  It  must  pay  the  contract  price.  9  Cal., 
453.  18  B.  Mon.,  41.  7  Ohio  State,  327.  12  Ohio 
State,  624. 

5.  If  any  tax  was  due  the  city  from  the  Gas  Com- 
pany it  could  only  be  collected  in  the  manner  pointed 
out  by  statute.  (Gen  Stat,  sec.  54,  p.  917.)  In  no 
event  could  such  txix  be  pleaded  as  a  counter  claim  or 
set-off  in  this  action.  Statutes,  540,  §§  101  and  104, 
Cooley  on  Taxation,  pp.  298  and  300. 

Lake,  J. 

■ 

We  shall  confine  our  examination  to  such  of  the  al- 
leged errors  as  were  relied  on  by  counsel  for  the  plain- 
tiff in  error  in  argument  as  ground  for  a  reversal  of 
the  judgment.  And,  Jirstj  did  the  court  below  err  in 
sustaining  the  demurrer  "  to  the  fourth,  fifth,  and  sev- 
enth defenses  "  of  the  answer  ? 

It  seems  that  at  the  time  in  question  there  existed  a 
contract  between  the^  plaintiff  in  error  and  the  defen- 
dant company,  whereby  the  latter  was  to  furnish  to 
the  city,  at  a  stated  price  per  month,  gaslight  for  its 
streets,  etc.  That,  while  the  company  was  engaged 
in  the  due  performance  of  this  contract  on  its  part,  the 
city  authorities  undertook  to  rescind  it,  and  to  that  end 
passed  the  resolution,  and  gave  the  notice  to  the  com- 
pany, which  form  the  basis  of  this  fourth  defense  or 
answer,  and  which  was  in  these  words,  viz. :  "  For  a 
fourth^  further,  and  separate  defense  to  said  alleged 
cause  of  action  defendant  alleges  that,  on  or  about  the 
11th  day  of  June,  1877,  defendant,  by  a  resolution  of 
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its  common  council,  approved  by  the  mayor,  declared 
said  alleged  contract  at  an  end,  and  wholly  rescinded ; 
and  on  that  day  duly  notified  the  plaintiff  of  such  ac- 
tion ;  and  that,  from  that  time  on,  said  contract  was 
wholly  rescinded ;  and  directed  plaintiff  to  furnish  no 
more  gas  or  light,  and  to  light  no  more  lamps,  and  to 
do  nothing  more  whatever  under  said  contract  or 
modifications." 

We  do  not  think  that  what  is  thus  set  forth  shows  a 
rescission  of  the  contract.  It  is  only  a  declaration  on 
behalf  of  the  city  to  that  effect,  but  to  which  it  is  not 
shown  that  the  company  had  in  any  way  assented. 
Generally  a  contract  cannot  be  rescinded,  unless  by 
consent  of  all  the  parties  to  it,  except  in  cases  of  fraud. 
Chitty  on  Contracts,  640.  Therefore,  there  being 
neither  assent  nor  fraud  on  the  part  of  the  gas  com- 
pany shown,  it  is  clear  that  the  contract  remained  in 
full  force,  notwithstanding  this  declaration  of  the  city 
authorities  to  the  contrary.  But,  although  no  rescis- 
sion is  shown,  there  is  one  material  allegation  which, 
admitted  to  be  true,  as  by  the  demurrer  it  is,  has  an 
important  bearing  on  the  rights  of  the  parties  in  this 
action.  That  allegation  is,  that  on  the  11th  of  June 
the  gas  company  was  duly  notified  and  requested  "  to 
furnish  no  more  gas  or  light,  and  to  light  no  more 
lamps,  and  to  do  nothing  more  whatever  under  said 
contract." 

As  we  understand  the  law  applicable  in  such  cases, 
it  gave  to  the  city,  notwithstanding  the  contract,  the 
absolute  right  at  its  own  election  to  decline  to  receive 
any  more  gas  under  it,  thereby  refusing  performance 
on  its  part.  Clark  v.  Marsiglia,  1  Denio,  317.  The 
taking  of  this  step,  however,  did  not  amount  to  a  re- 
scission of  the  contract,  but  simply  a  breach  of  it,  for 
which  the  company,  in  a  proper  action,  would  be  en- 
titled to  recover  adequate  damages.     But  in  such  ac- 
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tion  the  contract  price  of  the  gas  furnished,  after  the 
refusal  to  receive  it,  would  not  necessarily  be  the  meas- 
Bure  of  damages  recoverable. 

And  in  this  connection  it  is  proper  to  refer  to  an 
item  of  evidence,  the  rejection. of  which  is  alleged  for 
error.  We  allude  to  the  notice  given  to  the  company, 
in  pursuance  of  a  resolution  of  the  city  council,  to  de- 
sist from  further  supplying  gaslight  to  the  city  under 
said  contract  As  the  pleadings  stood  at  the  time  of 
the  trial,  by  reason  of  the  sustaining  of  the  demurrer, 
to  this  fourth  count  of  the  answer,  the  rejection  of  this 
evidence  on  the  ground  of  immateriality  or  incompe- 
tency was  not  error.  The  error  lay  back  of  thiSy  and  in 
holding,  on  the  demurrer,  that  such  notice  was  of  no 
consequence. 

By  the  fifth  defense  in  the  answer  it  was  alleged  in 
eftect  that,  by  the  terms  of  the  contract  in  question, 
the  franchise  and  property  of  the  company,  employed 
in  the  manufacture  of  gas,  were  exempted  from  taxa- 
tion for  several  years  for  municipal  purposes,  by  reason 
of  which  there  was  lost  to  the  city  the  sum  of  $4,200, 
which  it  should  have  received  from  said  company  as 
its  proportionate  contribution  to  the  municipal  reve- 
nues during  that  time. 

As  to  the  validity  of  this  exemption,  and  whether  it 
was  a  binding  agreement,  it  is  not  necessary  here  to 
decide ;  but  if  it  were,  very  respectable  authority  is 
cited  by  counsel  for  the  defendant  in  error  to  sustain 
him  in  his  claim  that  it  was  enforceable  against  the 
city  on  the  theory  that  it  was  an  indirect  mode  of  mak- 
ing paj'ment  in  part  for  gas  supplied.  Orant  v.  City  of 
Davenport,  26  Iowa,  396.  Howsoever  this  may  be, 
there  is  another  very  conclusive  answer  to  this  pre- 
tended set-oflf,  which  is,  that  for  those  years  there  was 
neither  an  assessment  of  said  property,  nor  the  levy  of 
a  tax  upon  it  for  city  purposes,  without  which  there 
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could  be  no  valid  claim  against  the  company  for  con- 
tribution to  the  public  revenue.  Mr,  Cooley  in  his 
treatise  on  taxation  says :  "  Of  the  necessity  of  an 
assessment  no  question  can  be  made.  Taxes  by  valu- 
ation cannot  be  apportioned  without  it.  Moreover,  it 
is  the  first  step  in  the  proceedings  against  individuals 
subject  to  taxation,  and  is  the  foundation  of  all  which 
follow  it.  Without  an  assessment  they  have  no  sup- 
port, and  are  nullities."  Thurston  v.  Littky  3  Mass., 
429.  People  v.  Hastings ^  29  Cal.,  449.  No  tax  is  due 
unless  it  is  assessed.     Miller  v.  Hale,  26  Penn.  St.,  432. 

The  seventh  defense  of  the  answer  alleges  in  sub- 
stance that  taxes  for  the  year  1876  to  the  amount  of 
$106.54  were  levied  and  assessed  on  the  capital  stock 
of  the  gas  company,  which  are  delinquent  and  have 
never  been  paid,  and  that  the  same  should  be  set  off 
against  claim  of  the  plaintiff  below. 

By  the  demurrer  to  this  defense  of  the  answer,  the 
question  is  raised  whether,  prior  to  the  act  of  March 
1st,  1879,  providing  "  a  system  of  revenue,"  and  tak- 
ing effect  September  1st,  1879,  delinquent  taxes  due 
from  the  plaintiff'  below  to  the  city  are  a  proper  sub- 
ject of  set-off?  Whether  they  would  be  under  that  act 
is  a  question  that  is  not  now  presented,  and  which  we 
do  not  decide. 

Section  104  of  the  code  of  civil  procedure  (Gen.  Stat., 
541)  provides  as  to  set-off,  that  it  "  can  only  be  pleaded 
in  an  action  founded  on  contract,  and  must  be  a  cause 
of  action  arising  upon  contract,  or  ascertained  by  the 
decision  of  the  court."  N"ow  taxes  neither  arise  upon 
contract  either  express  or  implied,  nor  is  the  amount 
thereof  determinable  by  the  judgment  of  a  court.  They 
are  the  forcible,  and,  within  constitutional  limits,  the 
arbitrary  exactions  of  the  government  for  its  support 
and  use,  taken  from  the  substance  of  the  people,  **  and 
to  the  making  or  enforcing  of  which  their  assent  indi- 
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vidually  is  not  required."  Pierce  v.  City  of  Boston^  3 
Met.,  520.  Oarondelet  v.  Picot,  38  Mo.,  125.  And  of 
the  enforcement  of  payment,  Mr.  Cooley  says :  "Taxes 
are  not  debts  in  the  ordinary  sense  of  that  term,  and 
their  collection  will,  in  general,  depend  on  the  reme- 
dies given  by  statute  for  their  enforcement.  When  no 
remedy  is  specially  provided,  a  remedy  by  suit  may 
fairly  be  implied,  but  when  one  is  given  which  does 
not  embrace  an  action  at  law,  a  tax  cannot  in  general 
be  recovered  in  a  common  law  action  as  a  debt." 
Cooley  on  Taxation,  13.  And  in  Oarondelet  v.  Picot^ 
88  Mo.,  125,  the  court  say :  "  Unless  the  power  is  spe- 
cifically delegated  or  expressed,  no  right  of  action 
exists  for  taxes,  and  they  cannot  be  turned  into  judg- 
ments. Both  the  state  and  municipal  corporations 
have  a  much  better  and  more  expeditious  remedy. 
They  have  the  right  of  summary  process  to  enforce 
collection  by  levy  and  sale ;'  and  when  this  power  exists, 
complete  and  ample  as  it  most  assuredly  is,  it  would  be 
monstrous,  without  plain  and  express  authority  to  that 
effect,  to  say  that  they  could  abandon  at  pleasure  the 
usual  and  simple  manner  of  making  collections,  and 
subject  the  delinquent  taxpayer  to  all  the  embarrass- 
ments, vexations,  and  costs  of  a  legal  proceeding." 
See  also  on  this  point.  Turnpike  Co,  v.  Gouldy  6  Mass., 
40.  Packard  v.  Tisdale^  50  Me.,  376.  Perry  v.  Wash- 
bum,  20  Gal,  318.  Richards  v.  StogsdeU,  21Ind.,  74. 
Lane  Co.  v.  Oregon,  7  Wall.,  71.  Shaw  v.  Pickett,  26  Vt, 
486. 

In  Turnpike  Co.  v.  Gould,  this  language  is  used: 
"When  we  find  a  power  in  the  plaintiff  to  make  the 
assessments,  they  can  enforce  the  payment  in  the 
method  directed  by  the  statute,  and  not  otherwise; 
and  that  method  is  by  the  sale  of  the  delinquent  shares. 
This  rule  applies  to  all  taxes,  public  and  private.  No 
action  can  be  maintained  to  compel  the  payment  of 


J 


JULY  TERM,  1879.  847 

Nebraska  City  y.  Gas  Company. 

state,  county,  or,  town  taxes,  except  in  the  particular 
cases  in  which  an  action  is  given  by  statute.'*  Such 
being  the  general  rule  when  there  is  an  efficient  and 
summary  mode  specially  provided  for  their  collection, 
as  has  heretofore  been  the  case  respecting  all  taxes 
imposed  in  this  state,  under  the  authority  thereof, 
whether  general  or  special,  it  follows  that  the  demur- 
rer to  this  branch  of  the  answer  was  properly  sustained. 

It  is  further  contended  that  the  court  erred  in  admit- 
ting in  evidence  the  written  contract  as  shown  on  page 
thirty-six  of  the  record.  This  instrument  bears  date  of 
February  1st,  1877,  and  is  but  a  slight  modification  of 
the  then  subsisting  contract  of  September  4th,  1873, 
under  which  the  city  was  then  being  supplied  with 
gaslight.  By  this  modification  it  appears  that  the 
amount  of  each  monthly  installment  payable  to  the 
company,  thenceforward  to  August  Ist  of  that  year, 
was  reduced  from  the  sum  of  $500.00  to  $291.66.  The 
object  in  giving  this  bit  of  evidence  probably  was  to 
show  the  price  for  the  month  of  June,  1877,  for  which 
the  action  was  brought,  as  this  month  was  within  the 
above  modification.  And  for  this  purpose  it  was  clearly 
admissible,  although  under  the  admissions  of  'the  an- 
swer it  was  not  really  necessary  to  introduce  any  testi- 
mony on  this  point.  The  answer,  after  setting  out 
pretty  fully  the  contract  of  September  4th,  1873,  and 
the  modification  thereto  of  February  1st,  1877,  con- 
cludes in  these  words :  "  That  the  said  instrument  of 
September  4th,  1873,  and  the  modifications  aforesaid, 
are  the  same  contracts  mentioned  in  plaintifPs  peti- 
tion as  the  basis  of  its  alleged  cause  of  action  herein.'' 
In  this  particular  there  was  no  error  committed. 

It  is  urged,  however,  as  against  any  recovery  by  the 
company  under  these  contracts,  that  they  contain  cer- 
tain illegal  provisions  respecting  the  exemption  of 
property  from  taxation,  and  the  payment  of  money 
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out  of  the  sinking  fund  of  the  city,  devoted  by  law  to 
another  purpose.  But  even  admitting  that  in  these 
two  particulars  the  city  authorities  exceeded  their 
powers  (which,  however,  we  do  not  decide),  that 
would  be  no  defense  to  this  action.  Under  the  char- 
ter they  were  authorized  to  contract  for  lighting  the 
streets  with  gas,  and  to  bind  the  city  for  the  payment 
of  the  price  agreed  upon.  In  this  respect,  therefore, 
the  contract  was  not  ultra  vires,  and  so  long  as  the  city 
voluntarily  received  gaslight  under  its  provisions,  it 
cannot  resist  paj^ment  of  the  agreed  price,  simply  be- 
cause of  these  alleged  illegal  promises  as  to  the  par- 
ticular ftind  from  which  the  money  should  be  drawn. 
The  consideration  for  which  these  promises  were  made 
being  entirely  legal,  and  the  price  agreed  upon  being 
payable,  if  not  otherwise,  from  its  general  fund,  these 
objectionable  provisions  may,  if  necessary,  be  rejected, 
and  the  rest  of  the  contract  permitted  to  stand;  espe- 
cially where,  as  here,  the  city  has  received  the  consid- 
eration for  which  the  promises  were  made.  Chitty  on 
Contracts,  574.  If  the  company  were  resisting  a  tax 
levied  in  violation  of  this  agreement,  or  if  they  were 
endeavoring  to  compel  payment  of  a  gas  bill  out  of 
the  sinking  fund,  the  argument  of  counsel  for  the  city 
in  this  behalf  would  be  entitled  to  great  weight,  but 
under  the  issues  of  this  case  we  deem  it  altogether  in- 
applicable. 

Only  one  point  more  is  it  necessary  to  notice.  It  is 
contended  that  before  the  city  could  lawfully  have  en- 
tered into  this  contract  an '  estimate  of  the  probable 
expense  must  have  been  made,  as  provided  in  section 
thirty-two  of  the  act  relating  to  the  incorporation  of 
cities  of  the  second  class.  (Gen.  Stat.,  151.)  But  we 
think  otherwise.  This  section  has  no  application  to 
contracts  of  this  description,  but  to  those  respecting 
streets,  bridges,  or  other  work  or  improvement  to  be 
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made  for  and  owned  by  the  city.  Its  language  on  this 
subject  is :  "  Before  the  city  council  shall  make  any 
contract  for  building  bridges  or  side-walks,  or  for  any 
work  on  streets,  or  for  any  other  work  or  improve- 
ments, an  estimate  of  the  cost  thereof  shall  be  made 
by  the  city  engineer  and  submitted  to  the  council,  and 
no  contract  shall  be  entered  into  for  any  work  nv  im- 
provement for  a  price  exceeding  such  estimate,'"  etc 
Now,  all  that  was  contracted  for  here  was  the  supply- 
ing the  city  with  light,  not  for  the  erection  of  gas 
works,  to  be  owned  and  operated  by  the  city.  And 
the  contract  was  made  with  the  company,  which  had 
the  exclusive  right  to  that  business  within  the  city, 
the  only  source  from  which  such  light  could  have 
been  obtained.  Clearly  this  section  of  the  statute  has 
no  application  here,  and  the  argument  based  upon  it 
falls  to  the  ground. 

The  sole  material  error  found  in  this  record  lies  in 
the  exclusion  of  the  partial  defense  set  out  in  the 
fourth  paragraph  of  the  answer,  and  based  upon  the 
notice  of  the  11th  of  June  to  the  company  to  furnish 
no  more  gaslight  to  the  city  under  said  contract.  For 
that  error,  however,  the  judgment  must  be  reversed, 
and  the  cause  remanded  to  the  court  below,  to  be  pro- 
ceeded with  according  to  the  views  expressed  in  this 
opinion. 

Bbvebsed  and  remanded. 
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AirroN  y.  Hbrman,  tbbasurbr  of  Salinb  Countt, 

PLAINTIFF  IN  BBBOR,  Y.  ThB  CiTT  OF  CeBIB,  DBFBND- 
ANI  IN  BRBOB. 

!•  liiceilBe  Monesrs*  All  moneys  arising  from  licensing  the  sale 
of  malt|  spirituous,  and  vinous  liquors  before  November  1, 1875| 
when  our  present  constitution  toolc  effect,  belong  to  the  common 
school  fund  of  the  county  in  which  they  were  paid.  And  when 
the  corporate  authorities  of  a  city  or  town  have  diverted  such 
funds  and  applied  them  to  the  use  of  the  city,  the  county  treas- 
urer may  maintain  an  action  to  recover  them  from  the  city,  for 
the  purpose  of  distribution  among  the  several  school  districts  of 
the  county. 

2.    .    The  fjRct  that  such  license  moneys  were  illegally  exacted 

by  the  city,  or  that  the  individuals  paying  them  might  have  re- 
sisted successfully  the  enforcement  of  the  ordinance  under 
which  the  collection  was  made,  is  no  defense  to  an  action 
against  the  city  for  their  recovery  by  the  county  treasurer. 

Errob  to  the  district  court  for  Saline  county.  The 
action  there  was  brought  to  recover  of  the  city  of 
Crete  certain  moneys  alleged  to  have  been  collected 
from  saloon  keepers  as  a  license  tax  prior  to  the  tak- 
ing effect  of  the  present  constitution,  November  1, 
1875]  It  appears  from  the  answer  of  the  defendant  that 
the  city  of  Crete  passed  an  ordinance  in  April,  1875, 
No.  40,  in  accordance,  as  alleged,  with  the  provisions 
of  subdivision  4,  section  81,  Gen.  Stat.,  144,  requiring 
each  saloon  keeper  to  pay  a  tax  of  $275  per  year,  as 
license  tax,  before  he  could  engage  in  that  business  in 
said  city  of  Crete,  and  that  about  the  same  time  the 
city  of  Crete  passed  another  ordinance,  No.  41,  in  ac- 
cordance as  alleged  with  the  provision  of  sec.  586, 
Gen.  Stat,  855,  fixing  the  liquor  license  in  said  city  at 
$25  per  year.  It  appears  that  under  Ordinance  41 
$150  was  collected,  which  was  on  demand  paid  over  to 
the  county  treasurer  for  the  use  of  the  county  school 
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fund.  It  also  appears  that  under  Ordinance  Ifo.  40 
there  was  collected  during  the  month  of  May,  a.d. 
1875,  the  sum  of  $900,  and  that  this  money  was  also 
demanded  by  the  county  treasurer  as  belonging  to  the 
county  school  fund,  but  was  refused,  and  the  same 
was  wholly  applied  to  the  use  of  the  city  of  Crete  and 
to  works  of  internal  improvement  in  the  said  city. 
Upon  the  pleadings  in  said  action  and  a  stipulation  to 
the  effect  that  the  sum  of  $900  was  duly  demanded, 
judgment  was,  at  the  April  term,  a.d.  1879,  of  the 
district  court.  Weaver,  J.,  presiding,  rendered  for  the 
defendants,  to  which  judgment  the  plaintiff  excepted. 

Hastings  ^  McGintiey  for  plaintiff  in  error. 

M.  B.  C.  ThtCf  for  defendant  in  error. 

Lake,  J. 

According  to  the  course  of  decisions  in  this  court,  it 
is  unquestionable  that  the  moneys  in  controversy, 
when  collected  by  the  city  treasurer,  belonged  to  the 
common  school  fund  of  Saline  county,  and  that  the 
county  treasurer  was  entitled  to  receive  them  for  dis- 
tribution among  the  several  school  districts  o(  the 
county.  City  of  Hastings  v.  Thomey  8  Neb.,  160,  and 
cases  cited. 

But  it  seems  that  before  the  action  was  brought,  and 
presumably  before  the  constitution  of  1875  took  effect, 
the  municipal  authorities  of  Crete  had,  by  a  misappro- 
priation, applied  them  to  the  support  of  its  local  gov- 
ernment and  to  certain  works  of  internal  improve- 
ment, but  in  what  proportion  to  each  of  thes^  objects 
does  not  appear,  nor  is  it  at  all  material.  Under  this 
state  of.  facts  is  the  city  liable  to  make  good  to  the 
said  school  fund  the  money  thus  diverted  from  its  le- 
gitimate use  ? 
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If  these  moneys  bad  been  collected,  or  their  misap- 
propriation made  under  our  present  constitution,  no 
one  could  for  a  moment  doubt  the  liability  of  the  city 
to  refund  the  amount,  with  interest,  to  the  proper 
school  fund.  And  it  is  clear  to  our  minds  that  sec.  5, 
art.  VIII  of  the  constitution,  was  not  intended  to  di- 
vert such  funds,  already  collected  at  the  time  it  took 
effect,  from  the  use  to  which  the  legislature  directed 
them  to  be  applied.  This  section  evidently  refers  to 
moneys  thereafter  to  be  raised  from  the  sources  men- 
tioned,  and  to  these  alone.  And  this  in  effect  was  our 
holding  in  the  case  of  City  of  Hastings  v.  Thome^  8 
Neb.,  160. 

The  fact  suggested  with  seeming  confidence  by 
counsel  for  the  defendant  that  these  license  moneys 
were  illegally  exacted  by  the  city,  even  if  it  were 
true,  could  have  no  bearing  on  the  case.  It  is 
enough  that  they  accrued  from  licenses  issued  by  the 
corporate  authorities  of  the  city,  at  least  under  the 
forms  of  law,  for  the  sale  of  malt,  spirituous,  and  vi- 
rions liquors  at  retail.  It  matters  not  that  the  indi- 
viduals paying  the  money  might  have  successfully  re- 
sisted the  enforcement  of  the  ordinance  under  which 
the  imposition  was  made ;  it  seems  they  did  not  see 
fit  to  do  so,  but  paid  the  amount  demanded,  and  there 
was  but  a  single  use  to  which  the  fund  could  be  legally 
applied,  viz. :  the  support  of  the  common  schools  of 
the  county.  BuUwinkle  eU  al.  v.  Guttenhergy  17  "Wis., 
583.     White  t?.  City  of  Lincoln^  5  Neb.,  505. 

No  support  to  this  use  of  these  funds  by  the  city  is 
claimed  by  counsel  from  the  act  of  the  legislature  of 
February  19, 1877,  whereby  it  was  sought  to  release 
cities  and  towns  from  liability  in  such  cases.  Indeed, 
no  support  could  come  from  this  source,  for  we  have 
already  held  the  act  to  be  unconstitutional  and  void. 
Oiy  of  Hastings  v.   Thome,  8  Neb.,  160.     As  to  the 
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authority  of  the  county  treasurer  to  maintain  the  ac- 
tion,  that  is  clear,  for  the  law  specially  enjoins  upon 
that  officer  the  duty  of  taking  "  all  proper  measures 
to  secure  to  each  district  its  full  amount  of  school 
funds  "  from  whatsoever  source  they  may  arise.  Sec. 
72,  p.  974,  Gen.  Stat  Gty  of  Tecumseh  v.  PhiUipSy  6 
•Keb.,  805. 

The  judgment  of  the  court  below,  being  in  conflict 
with  these  views,  must  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Bbvebsbd  and  rsmandbd. 


Hbath   Kuczolls,  plaintiff  in  error,  v.  John  H. 
tomlin  and  b.  f.  mccomas,  defendants  in  error. 

Assignment  for  the  Benefit  of  Creditors.  Before  the  acts 
of  February  15, 1877,  Laws  1877,  p.  24,  the  only  remedy  against 
an  assignee  for  the  benefit  of  creditors,  where  he  neglected  to 
collect  the  assets  and  render  them  available,  or  to  settle  the  con- 
flicting claims  of  creditors  and  adjust  the  respective  amounts  to 
be  paid  to  each,  was  by  suit  in  the  nature  of  a  bill  in  equity  to 
enforce  a  settlement  of  the  accounts  of  the  assignee  and  a  dis- 
tribution of  the  assets  among  the  creditors.  No  suit  on  the 
original  cause  of  action  against  the  assignor  could  be  maintained 
against  the  assignee  until  his  accounts  had  been  settled  and  a 
decree  made  for  distribution. 

Error  to  the  district  court  for  Otoe  county. 

The  action  there  was  brought  by  Nuckolls  against 
J.  A.  Ware,  John  H.  Tomlin,  and  K  F.  McCoraas. 
The  petition  alleged  that  on  the  6th  day  of  December, 
1871,  Ware  was  indebted  to  plaintiff  in  the  sum  of 
$1284,36;  that  Ware  made  an  assignment  of  what  he 
said  in  the  deed  of  conveyance  was  all  his  property, 
goods,  and  chattels  of  every  description  to  John  H. 
26 
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Tomlin,  his  assignee,  to  be  sold  by  him,  and  the  pro- 
ceeds arising  therefrom  applied  in  the  payment  of 
debts  due  from  Ware,  pro  rata^  if  sufficient  was  not 
realized  to  pay  all  in  full ;  that  R.  F.  McComas  was 
subsequently  joined  with  Tomlin  as  assignee;  that  they 
took  possession  of  the  property ;  that  they  have  since 
had  control  over  the  same;  that  they  have  from  time 
to  time  sold  and  conveyed  a  large  portion  of  the  prop- 
erty and  have  paid  some  portion  of  the  debts  of  Ware 
out  of  the  proceeds  of  the  property  so  assigned  to  them; 
that  no  part  of  plaintiff's  demand  has  been  paid, 
although  the  said  assignees  have  paid  on  a  large  num- 
ber of  debts  and  demands  against  said  Ware  thirty- 
seven  per  cent  thereof,  or  about  that  amount,  but  ne- 
glect and  refuse  to  pay  said  plaintiff  any  part  of  the 
debt  due  him.      Wherefore  he  prays  judgment,   etc. 

The  defendants  filed  separate  demurrers  to  the  peti- 
tion. That  of  Ware  was  sustained.  That  of  Tomlin 
and  McComas  was  overruled,  and  they  answered  alleg- 
ing that  the  realty  assigned  to  them  was  in  the  year 
1872  duly  advertised  to  be  sold  for  cash  to  the  highest 
bidder,  at  which  sale  creditors  were  allowed  to  set-off 
thirty-seven  per  cent  of  whatever  demands  they  held 
against  Ware,  upon  the  purchase  of  any  realty  bid  in 
by  them,  deny  that  they  have  paid  any  claim  in  full  or 
in  part  except  in  the  conveyance  of  property  so  bid  in 
by  creditors,  etc. 

Upon  the  issues  thus  joined,  trial  was  had  before 
Pound,  J.,  who  found  in  favor  of  the  defendants,  and 
entered  judgment  dismissing  the  case)  to  all  of  which 
plaintiff  excepted. 

Gr.  B.  Scqfieldy  for  plaintiff  in  error. 

1.  The  assignees  were  bound  to  account  to  the 
plaintiff  for  his  proportionate  share  unless  prevented 
by  some  legal  proceeding.     MiUs  v.  ArgaUj  6  Paige, 
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577.  Russell  v.  LesMeVy  4  Barb.,  232.  Bell  v.  Holfard^ 
1  Duer,  58. 

2.  There  is  no  pretense  that  the  plaintiff's  debt 
against  Ware  was  not  a  just  one  or  that  he  should  not 
be  treated  with  like  fairness  in  receiving  his  part  of 
the  proceeds  of  the  estate  as  other  creditors.  The 
plaintiff  and  the  defendant  Tomlin  both  testify  to  this. 

Tomlin  says  that  he  and  some  of  the  creditors  made 
an  arrangement  that  the  property  should  be  sold  at 
auction,  and  that  persons  holding  claims  "  had  the  priv- 
ilege of  taking  property^'  and  applying  the  amount  on 
their  debts.  The  plaintiff  was  never  a  party  to  any 
agreement  whatever  in  regard  to  the  disposition  of  the 
property,  and  no  one  will  contend  that  he  can  be 
bound  by  what  others  may  have  unlawfully  attempted 
to  do.  Must  the  plaintiff  take  property  or  nothing 
because  some  of  the  creditors  desire  to,  and  the  as- 
signees are  willing  to  let  them  ?     We  think  not. 

8.  The  assignees  did  not  perform  their  duties  ac- 
cording to  law  and  the  directions  in  the  deed  of  assign- 
ment, and  did  not  appropriate  the  property  so  received 
by  them  to  the  use  and  benefit  of  all  the  creditors  of 
Ware,  and  thereby  became  personally  liable  to  the 
plaintiff. 

Six  long  years  have  passed  and  this  plaintiff  seeks 
to  enforce  his  rights  in  a  court  of  justice,  and  these  de- 
fendants, with  insolence  and  independence  unknown  to 
jurisprudence,  with  gross  negligence  staring  us  in  the 
face,  say,  "Depart  from  us,  we  know  you  not,"  and  the 
court,  from  its  judicial  eminence,  has  also  pronounced 
the  fiat  "  Go."  This  is  an  error  and  should  be  cor- 
rected. Adlum  V.  Yardj  1  Rawle,  163.  Mitchell  v. 
Seal,  8  Terg,  134.  Dana  v.  Bank  of  U.  S.y  5  Watts  & 
S.,  224.  Christopher  v.  Covivgton,  4  B  Monroe,  857. 
.Perry  on  Trusts,  Sec.  590.  Kellog  v.  SUmsony  1  N.  Y., 
802.    Conklin  v.  Carson^  11  111.,  503. 
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JS.  F.  Warren^  for  defendant  in  error. 

1.  Plaintiffs  position  is  this :  Ware  owed  plaintiff, 
and  made  an  assignment  of  his  property  to  Tomlin  and 
McComas  in  trust  for  his  creditors.  Some  portion  of 
some  of  the  debts  has  been  paid  to  certain  individual 
creditors,  therefore  the  assignees  are  personally  liable 
to  plaintiff  for  the  whole  of  his  debt. 

2.  There  is  no  allegation  that  the  estate  would  pay 
the  whole  of  the  debts  or  a  given  percentage ;  no  alle- 
gation of  fraud;  no  allegation  that  plaintiffs  claim 
was  a  preferred  one,  or  that  the  assignees  ever  prom- 
ised to  pay  the  same  or  any  part  of  it ;  no  allegation  of 
a  misapplication  of  the  trust  estate.  Hence  there  is  no 
cause  of  action  stated.  Davenport  v.  MeCoUj  28  Ind., 
495. 

8.  Ko  case  can  be  found  when  an  action  at  law  has 
been  sustained  against  a  trustee  for  the  benefit  of  cred- 
itors upon  an  implied  promise  arising  merely  out  of 
the  acceptance  of  the  trust  to  pay  the  demands  of  par- 
ticular creditors.  Their  interests  are  equitable  and  be- 
long to  another  forum.  Nor  is  there  any  privity  of 
contract  between  plaintiff  and  the  assignees.  Dias  v. 
JBruneWs  Exr,  24  Wend.,  9.  Beaches  v.  Darwin^  12  Vt, 
189.     Perry  on  Trusts,  Sec.  843. 

Cobb,  J. 

Upon  examination  of  the  record  in  this  case,  I  am 
satisfied  that  the  petition  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  nowhere  states  the 
value  of  the  property  which  came  into  the  hands  of 
Tomlin  and  McComas  as  the  assignees  of  Ware,  nor 
that  the  same  was  sufficient  to  pay  the  judgment  which 
he  prays  against  them ;  nor  does  it  set  out  the  deed  o£ 
assignment  or  state  its  terms  as  to  the  manner  of  the 
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execution  of  the  trust  thereby  created.  It  would  seem 
that  the  plaiutiff  was  aware  of  the  defects  in  his  peti- 
tion before  the  trial,  as  he  obtained  leave  to  amend  his 
petition,  but  filed  no  amended  one.  It  is  equally  ob- 
vious that  had  the  petition  contained  and  set  forth  the 
cause  of  action  which  the  pleader  contends  that  it 
does,  the  answer  sets  out  no  defense  to  it.  Before  the 
adoption  of  the  code,  where  an  assignee  was  remiss  in 
executing  the  trust,  as  when  he  neglected  to  collect 
the  assets  and  render  them  available,  or  to  settle  the 
conflicting  claims  of  creditors  and  adjust  the  respec- 
tive amounts  to  be  paid  to  each,  the  appropriate  pro- 
ceeding was  by  bill  in  equity  to  enforce  a  settlement  of 
the  accounts  of  the  assignee,  and  a  distribution  of  the 
assets  among  the  creditors.  "No  action  at  law  could  be 
maintained  by  a  creditor  against  the  assignee  until  his 
accounts  had  been  settled  and  a  decree  made  for  a  dis- 
tribution. See  Burrill  on  Assignments,  pp.  664,  666, 
and  authorities  cited  in  notes.  !N'ow,  although  the 
names  of  the  actions  and  the  difference  in  the  forms 
between  actions  at  law  and  suits  in  equity  have  been 
abolished,  yet  the  difference  in  the  kinds  of  relief  to 
which  parties  are  entitled  upon  different  states  of  facts 
remain  the  same  in  the  very  nature  of  things.  And  it 
is  quite  clear  that  neither  the  facts  stated  in  plaintiff's 
petition  or  proved  at  the  trial  show  him  to  be  entitled 
to  the  judgment  which  he  prays,  nor  yet  to  that  relief 
which  his  counsel  claims  for  him  in  his  brief  and  at  the 
bar  of  this  court. 
The  judgment  of  the  district  court  is  therefore 

Affibmbd. 
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William  Fulton,  plaintiff  in  error,  v.  The  Crrr  of 
Lincoln,  defendant  in  brbob. 

Cities  of  the  Seoond  Class :  ooKntACT  for  obadiko  stbskt. 
The  council  of  a  city  of  the  second  class  has  no  power  to  con- 
tract for  the  grading  of  a  street  antil  they  first  shall  have  en- 
acted an  ordinance  for  the  said  improvement,  nor  except  such 
contract  be  let  to  the  lowest  bidder,  after  publication  of  notice 
and  fair  competition. 

Error  to  Lancaster  county  district  court  The  ac- 
tion there  was  brought  by  Fulton  to  recover  the  sum 
of  $495.05  for  work  and  labor  performed  by  him  in 
the  grading  of  M  street,  in  the  city  of  Lincoln,  be- 
tween 16th  and  18th.  Upon  the  trial  below  defendant 
moved  for  a  non-suit,  which  was  sustained  by  the 
court.  Pound,  J.,  presiding,  to  which  plaintiff  took  ex- 
ceptions. Plaintiff  alleges  here  that  the  court  erred 
in  sustaining  defendant's  motion  for  a  non-suit;  that 
the  court  erred  in  refusing  to  allow  the  plaintiff  to 
prove  by  his  own  testimony  who  directed  him  to  per- 
form the  work  on  M  street,  in  said  city;  that  the  court 
erred  in  refusing  to  allow  the  plaintiff  to  prove  whether 
or  not  an  estimate  of  the  work  was  made  by  the  city 
engineer  and  submitted  to  the  council ;  and  that  the 
court  erred  in  refusing  to  allow  plaintiff  to  prove  that 

NoTS. — When  the  statute  prescribes  a  particular  mode  in  which 
the  corporation  is  to  act  that  mode  is  exclusive.  Hurford  v.  Omaha^ 
4  Neb.,  850.  The  fact  that  certain  provisions  of  an  ordinance  are 
void  does  not  authorize  the  court  to  declare  void  those  provisions 
which  relate  to  the  subject  matter  of  the  ordinance  when  they  are 
distinct  and  separate  from  those  which  are  void  and  useless.  StaU^ 
ex  reL  Hahn^  v.  Hardy ^  7  Neb.,  877.  See  generally  as  to  powers,  du- 
ties, and  liabilities  of  cities,  Nebraska  City  v.  Lampkin^  6  Neb.,  27. 
City  of  Omaha  v.  Olmstead^  6  Neb.,  446.  City  of  BrownvUU  v. 
Cook,  4  Neb.,  103.  Turner  v.  Althaus,  6  Neb.,  64.  Wheeler  v.  City 
of  Platiftmouthj  7  Neb.,  270.  State,  ex,  reL  School  District,  v.  Omaha, 
7  Neb.,  267.— Rkp. 
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he  presented  his  account  to  the  city  council  of  said 
city  before  the  commencement  of  this  action. 

N.  S.  Scotty  for  plaintiflf  in  error. 

A  resolution  has  ordinarily  the  same  effect  as  an  or- 
dinance. Both  are  legislative  acts.  Sower  v.  City  of 
Philadelphia^  85  Penn.  State,  231.  Gas  Company  v.' 
San  Francisco,  9  Cal.,  453.  Municipality  v.  Cutting,  4 
La.  Ann.,  335.  A  creditor  of  a  city  is  not  bound  to 
look  into  the  regularity  of  the  proceedings  of  the  coun- 
cil when  dealing  with  the  city.  Dillon  Mun.  Corp.,  § 
397.  Bigelaw  v.  City  of  Perth  Amboy,  25  New  Jersey 
Law.,  297. 

Harwood  ^  Ames,  for  defendant  in  error. 

1.  All  regulations  of  law  must  be  strictly  observed, 
or  the  city  will  not  be  bound,  and  it  follows  that  the 
first  error  assigned  in  the  plaintiff's  motion  for  a  new 
trial  is  groundless,  it  being  immaterial  who  directed 
plaintiff  to  do  the  work,  or  whether  he  did  it  without 
direction.^  Zotiman  v,  San  Francisco,  20  Cal.,  96. 
Loker  v.  City  of  BrookUne,  13  Pick.,  343.  Jones  v. 
Lancaster,  4  Pick.,  149.  Woods  v.  Waterville,  5  Mass., 
294.  Dillon  Mun.  Corp.,  §  373,  note.  Such  being  the 
case,  it  is  unimportant  whether  there  was  an  estimate 
by  the  city  engineer,  and  whether  the  plaintiffs  claim 
was  ever  presented  for  allowance  to  the  city  council, 
and  the  court  committed  no  error  in  excluding  evi- 
dence of  either  fact. 

2.  Acceptance  and  user  do  not  obligate  the  city. 
Dillon  Mun.  Corp.,  §  386.  Wilson  v.  School  ZHsbict, 
32  K  H.,  118, 125.  State  v.  Hancock,  45  K  H.,  528. 
Loker  i\  BrookUne,  13  Pick.,  343.  Beilly  v.  City  of 
Philaddphia,  60  Pa.  St.,  467. 
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Cobb,  J. 

The  city  of  Lincoln  is  a  city  of  the  second  class  un- 
der the  general  laws  of  this  state.  At  the  date  of  the 
transactions  upon  which  this  suit  is  founded,  the  law 
granting  and  defining  the  powers  and  prescribing  the 
liabilities  and  duties  of  all  corporations  of  that  charac- 
ter and  grade  was  contained  in  chapter  9  of  the  Gen- 
eral Statutes.  Under  the  provisions  of  said  chapter 
the  mdyor  and  council  of  such  city  were  authorized 
and  empowered  "  to  enact  ordinances "  for  certain 
purposes,  among  others, "  to  open  and  improve  streets," 
etc.     §  81,  p.  142,  Gen.  Stat 

Section  82  of  said  chapter  is  in  the  following  words : 
"  Before  the  city  council  shall  make  any  contract  for 
building  bridges  or  side-walks,  or  for  any  work  on 
streets,  or  for  any  other  work  or  improvement,  an  es- 
timate of  the  cost  thereof  shall  be  made  by  the  city 
engineer  and  submitted  to  the  council,  and  no  con- 
tract shall  be  entered  into  for  any  work  or  improve- 
ment for  a  price  exceeding  such  estimate ;  and  in  ad- 
vertising for  bids  for  any  such  work  the  council  shall 
cause  the  amount  of  such  estimate  to  be  published 
therewith." 

The  mayor  and  council  derive  all  their  power  to 
bind  the  city  from  this  statute,  which  is  usually  and 
not  inappropriately  called  their  charter.  This  charter 
is  a  public  law,  of  the  provisions  of  which  all  persons 
must  take  notice.  The  powers  of  the  mayor  and 
council  derived  from  this  statute  are  limited  and 
the  manner  of  their  exercise  qualified  by  the  several 
provisions  of  the  same,  all  of  which  must  be  taken 
notice  of  by  all  persons  contracting  or  dealing  with 
the  city. 

Their  power  to  contract  for  the  grading  of  "  M  " 
street  would   depend   upon  their  having  previously 
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passed  an  ordinance  for  such  improvement,  either  spe- 
cifically or  as  a  part  of  a  general  system  of  improve- 
ments adopted  by  them,  and  upon  an  estimate  of  the 
cost  of  such  specific  improvement  or  work  having 
been  made  by  the  city  engineer  and  submitted  to  the 
council.  And  as  to  the  manner  of  making  such  con- 
tract, I  think  it  equally  clear  that  the  mayor  and  coun- 
cil can  only  bind  the  city  by  a  contract  made  with  the 
lowest  bidder  therefor  after  publication  of  notice  and 
fair  competition. 

On  the  trial  the  plaintiff  introduced  in  evidence  over 
the  objection  of  defendant  an  ordinance  of  the  city  in 
the  following  language: 

"  Ordinance  No.  90. 

"  An  ordinance  to  provide  for  the  grading  of  the 
streets,  avenues,  and  alleys  of  the  city  of  Lincoln. 

"  Section  1.  Be  it  ordained  by  the  mayor  and  coun- 
cilmen  of  the  city  of  Lincoln  that  whenever  the  ma- 
jority of  the  owners  of  lots  on  any  street,  avenue,  or 
alley,  or  any  part  thereof,  shall  petition  the  city  coun- 
cil of  said  city  to  cut  down,  fill  up,  or  grade  any 
street,  avenue,  or  alley,  or  any  part  thereof  in  the 
said  city,  the  majority,  if  they  think  proper,  of  the 
city  council  shall  pass  an  ordinance  to  that  effect, 
which  ordinance  shall  set  forth  the  particular  locality 
where  such  cutting  down,  filling  up,  or  grading  is  re- 
quired to  be  done,  and  the  time  that  is  allowed  for 
completing  the  same;  and  the  publication  of  such  ordi- 
nance in  one  of  the  newspapers  of  the  city  for  one 
week  shall  be  deemed  a  sufficient  notice  to  the  owners 
or  holders  of  lots  fronting  on  any  such  street,  avenue, 
or  alley  for  any  such  cutting  down,  filling  up,  or 
grading. 

"  Section  2.  All  such  filling,  cutting  down,  or  grad- 
ing shall  be  in  conformity  with  the  grade  of  the  street, 
avenue,  or  alley  under  the  direction  of  the  street  com- 
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mlBsioner,  and  all  expenses  of  filling  up,  cutting  down, 
or  grading  shall  be  paid  by  owners  or  holders  of  lots 
fronting  where  such  filling  up,  cutting  down,  or  grad- 
ing is  to  be  done. 

"  Section  3.  If  the  owners  or  holders  of  any  such 
lot  or  part  of  a  lot  shall  neglect  to  fill  up,  cut  down,  or 
grade  his  street,  avenue,  or  alley  in  conformity  with 
the  order  of  the  city  council  published  as  aforesaid,  the 
street  commissioner  shall  contract  for  the  same  to  be 
done  at  the  expense  of  the  city,  and  shall  make  his  re- 
port of  the  expense  incurred  therefor  to  the  city  coun- 
cil, and  the  city  council  shall  levy  a  special  tax  on  such 
lot  or  part  of  lot  in  front  of  which  the  street  commis^ 
sioner  may  have  contracted  for  any  such  filling  up,  cut- 
ting down  or  grading,  which  tax  shall  be  of  sufficient 
amount  to  cover  the  expenses  thereof,  together  with  all 
costs  or  expenses,  and  immediately  after  such  levy,  the 
city  treasurer  shall  advertise  and  sell  the  same  accord- 
ing to  law  in  such  case  made  and  provided. 

"  Section  4.  This  ordinance  shall  take  effect  and  be 
in  force  from  and  after  the  publication  according  to 
law.     Approved  October  14,  1872." 

The  plaintiff  also  introduced,  over  the  objection  of 
the  defendant,  the  records  of  the  city  as  follows : 

"  Council  Chamber,  October  14, 1872. 

"  Council  met  at  Mr.  Sherwood's  office  at  call  of  the 
Mayor.  Council  called  to  order  by  the  Mayor.  Pres- 
ent: Mayor  Brown,  Messrs.  Gosper,  Sherwood,  Mc- 
Laughlin, and  Owen.  Absent :  Fairbank  and  Scoggin. 
Petition  of  C.  E.  Loomis  and  others  for  grading  M 
street  between  16th  and  18th  streets.  Granted  and 
work  ordered  done.  The  following  resolution  was 
introduced  and  passed :  Be  it  resolved  by  the  Mayor 
and  Councilmen  of  the  city  of  Lincoln,  that  M  street 
between  16th  and  18th  streets  be  ordered  to  be  graded 
in  accordance  with  Ordinance  No.   90,  the  requisite 
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petition   having  been  procured  and  placed   on  file. 
Adjourned.    Approved  Nov.  9, 1872. 

"  Thomas  J.  Cantlon, 

"  City  Clerk." 

Without  stopping  to  comment  upon  the  entire  ab- 
sence of  proof  of  the  publication  of  either  of  the  fore- 
going ordinance  or  resolution, it  is  perhaps  sufficient  to 
say  that  their  framers  evidently  labored  under  a  gross 
mistake  as  to  the  law  under  which  they  were  acting. 
It  is  evident  that  they  understood  the  law  to  be  that 
all  such  improvements  of  streets  as  that  in  question 
were  to  be  paid  for  by  the  owners  of  abutting  property, 
and  (they  sought  by  means  of  ordinance  No.  90  to  so 
provide)  that  all  that  was  necessary  was  to  procure  a 
petition  signed  by  "  a  majority  of  the  owners  of  lots  on 
any  street,  avenue,  or  alley,  or  any  part  thereof,"  to 
have  all  the  hills  cut  down  and  valleys  levelled  up 
without  cost  to  the  general  taxpayers.  True,  lest  the 
people  should  be  too  unanimous  and  enthusiastic  to 
have  all  the  rough  places  made  smooth  at  once,  they 
reserved  to  themselves,  or  as  they  express  it,  to  the 
majority,  to  palss  an  ordinance  in  each  case  ^'  to  that 
effect,  which  ordinance  shall  set  forth  the  particular 
locality  where,"  etc. 

The  plaintiff  in  error  cites  Sower  v.  The  City  of  Philr 
adelphiay  85  Penn.  St.,  231;  Gas  Co.  v.  San  Francisco j 
9  Cal.,  563;  and  Municipality  v.  Cutting,  4t  Ita,.  Ann. j  335., 
in  support  of  the  proposition  that  the  resolution  of 
October  14,  1872,  is  of  the  same  effect  as  an  ordinance. 

The  Pennsylvania  case  is  somewhat  in  point.  The 
legislature  of  that  state  passed  an  act  for  the  consolida- 
tion of  the  city  of  Philadelphia,  by  the  seventh  section  of 
which  it  was  provided  that  "  whenever  councils  shall 
deem  the  public  exigencies  to  demand  it,  they  may  order 
by  ordinance  any  street  laid  upon  any  of  the  public  plans 
of  the  city  to  be  opened,"  etc.    Acting  under  the  author- 
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ity  of  this  statute,  the  city  councils  passed  a  joint  reso- 
lution for  the  opening  of  Wilson  street  Sower,  the 
owner  of  property  through  which  said  street  was  about 
to  be  opened,  prayed  for  an  injunction,  etc.  In  the 
opinion  the  court  say :  "  The  next  objection,  that  the 
order  for  opening  was  by  joint  resolution  and  not  by 
ordinance,  seems  to  be  disposed  of  by  uniform  legisla- 
tive usage  in  the  city  government,  and  by  a  fair  and- 
^gy  ^  tl^^  constitutional  practice  of  the  state  legisla- 
ture. Both  joint  resolutions  and  ordinances  are  passed 
by  both  councils  and  approved  by  the  Mayor  *  * 
By  *  ♦  the  act  of  eleventh  March,  1879,  the  laws, 
ordinances,  regulations,  and  constitutions  of  the  city 
must  be  published  and  recorded,  and  by  the  44th  sec- 
tion of  the  consolidation  act,  the  laws  and  ordinances 
of  the  city  must  be  published  for  the  information  of 
the  citizens.  It  is  a  legislative  act,  a  law,  and  it  mat- 
ters not  whether  it  be  called  a  joint  resolution  or  an 
ordinance." 

In  the  First  Municipality  v.  Cutting^  which  was  a  crim- 
inal prosecution  against  the  defendant  for  selling  gro- 
ceries in  the  meat  and  vegetable  market  of  New  Orleans 
contrary  to  an  ordinance  or  regulation  of  the  city,  the 
court  say:  "The  first  and  most  material  objection 
which  has  been  taken  to  the  validity  of  this  ordinance 
or  by-law  is,  that  it  purports  by  its  terms  to  be  a  reso- 
lution, and  as  such  has  not  the  force  and  effect  of  a 
legal  ordinance  or  by-law.  We  considered  this  objec- 
tion in  the  case  of  The  First  Municipality  v.  Devron,  re- 
cently decided,  and  it  was  not  without  difficulty  that 
we  came  to  the  conclusion  in  favor  of  its  legality.  The 
conclusion  was  founded  on  the  indefinite  character  of 
the  powers  given  to  the  mayor  and  city  council  of  the 
late  city  of  New  Orleans  by  the  several  statutes  on  that 
subject  No  form  in  which  their  legislative  acts  are 
to  be  exercised  is  given  in  any  of  the  statutes.     They 
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have  authority  to  make  and  pass  by-laws  or  ordinances; 
and,  in  one  instance,  fines  imposed  by  the  regulations 
and  by-laws  of  the  corporation  are  recognized  as  valid. 

*  *  *  In  another  instance  provision  is  made 
for  the  recovery  of  fines  incurred  for  ofienses  commit- 
ted against  the  ordinances  and  regulations  enacted  by 
the  city  council.  Considering,  therefore,  that  the  ordi- 
nance contained  a  prohibition  with  a  penaltj-  attached, 
it  was  in  fact  a  by-law  or  regulation^  and  the  form  made 
use  of  in  enacting  it  did  not  render  it  void  as  such.  It 
was  signed  by  the  mayor,  and  no  valid  objection  was 
made  to  the  power  of  the  council  to  enact  it." 

These  cases  fall  far  short  of  sustaining  the  position 
taken.  The  provisions  of  our  statute  on  this  subject 
are  very  plain.  The  council  is  authorized  to  act  on  the 
subject,  and  the  manner  of  its  acting  is  clearly  pre- 
scribed— not  by  enacting  by-laws,  making  regulations, 
or  passing  resolutions,  but  by  enacting  ordinances,  and 
nothing  is  left  to  be  construed  by  the  analogies  of  state 
legislation. 

The  case  cited  from  9th  California  was  reversed  in 
the  same  court  in  Zottman  v.  SanFranciscOy  20  Cal.,  96. 

In  both  the  Pennsylvania  and  Louisiana  cases  con- 
siderable stress  is  laid  upon  the  fact  that  the  resolution, 
in  each  of  those  cases,  was  Signed  or  approved  by  the 
mayor,  and  that  the  modes  of  passing  a  resolution  and 
enacting  an  ordinance  were  identical,  and  in  the  Penn- 
sylvania case  that  the  joint  resolutions  were  required 
to  be  published  as  laws.  But  in  this  state  there  is  no 
provision  of  law  requiring  resolutions  of  the  council  to 
be  approved  by  the  mayor  or  published,  and  in  point 
of  fact  the  resolution  which  it  is  sought  to  have  do 
duty  as  an  ordinance  in  this  case  was  neither  approved 
by  the  mayor  or  published. 

We  have  seen  that  the  city  council  was  limited  to 
the  enacting  of  ordinances  as  the  means  of  providing 
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for  the  improvement  of  streets,  etc.,  and  I  do  not  think 
it  will  be  seriously  urged  that  an  ordinance,  providing 
that  all  the  streets,  avenues,  and  alleys  of  a  city  should 
be  cut  down,  filled  up,  or  graded,  upon  the  contingency 
of  the  majority  of  the  lot  owners  petitioning  therefor, 
comes  within  that  requirement  But  even  if  it  does, 
we  are  met  by  the  further  contingency  that  ^'the  ma- 
jority, if  they  think  proper,  of  the  city  council  shall 
pass  an  ordinance  to  that  efiect." 

The  city  council,  then,  never  having  enacted  an  ordi- 
nance for  the  purpose  of  grading  M  street  between 
Sixteenth  and  Eighteenth  streets,  either  specifically  or 
as  a  part  of  any  defined  system  of  improvements,  there 
was  no  error  in  the  district  court  making  any  of  the 
several  rulings  complained  of  by  the  plaintiff  in  error. 

There  was  no  error  in  the  district  court  refusing  to  al- 
low the  plaintiff  to  prove  by  his  own  testimony  who 
directed  him  to  perform  the  work  on  M  street,  because 
in  the  absence  of  an  ordinance  providing  for  the  im- 
provement of  said  street  no  one  could  bind  the  city  by 
giving  such  direction. 

There  was  no  error  in  the  court  refusing  to  allow  the 
plaintiff  to  prove  by  his  own  testimony  whether  or  not 
an  estimate  of  the  work  was  made  by  the  city  engineer 
and  submitted  to  the  council.  It  is  not  an  estimate  of 
the  work,  but  of  the  cost  of  the  work,  that  is  required 
to  be  made  by  the  city  engineer,  and  there  having  been 
no  ordinance  enacted  providing  for  the  improvement 
of  the  street  in  question,  such  testimony  was  quite  im- 
material. And  so  also  of  the  proof,  refused  by  the 
court,  of  the  presentation  of  his  account  for  such  work 
by  the  plaintiff. 

There  being  no  error  in  the  record,  the  judgment  of 
the  district  court  is  afiirmed. 

JUDGHENT  AFFIRMBB. 
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Chkistopheb  Ltnam,  appellee,  V.  Hbnrt  Anderson 

AND  J.  T.  Smith,  appellants. 


1. 


2. 


8. 


4. 


6. 


7. 


a 


Taxes :  how  listbd.  Lands  and  lots  are  required  to  be  listed 
for  taxation  in  the  name  of  the  owner  or  person  liable  to  pay 
the  tax ;  but  the  tax  being  a  lien  upon  the  land,  a  failure  to  do 
so  will  not  render  the  tax  void. 

:    AB8ESSMBKT:    DESCBiPTiOK.    Where  a  block  was  num- 


bered '*  81 ''  in  Ashland,  and  it  appeared  that  a  block  in  an  ad- 
dition to  the  town  was  numbered  **  81,"  Held,  no  uncertainty 
of  description ;  the  block  in  the  addition  being  designated  by 
the  name  of  the  addition. 

:    :    OATH  OF  ABSS8B0B.    A  Substantial  compli- 


ance with  the  law  requiring  the  assessor  to  take  and  subscribe 
an  oath,  to  be  attached  to  the  assessment  roll,  is  jurisdictional, 
and  the  county  commissioners  have  no  authority  to  levy  a  tax 
without  such  oath  having  been  made  and  filed.  MorrUl  v,  Tay- 
loTf  6  Neb.,  246,  adhered  to. 

:    :    .    The  object  of  the  oath  is:  first,  as 


a  means  of  identifying  the  assessment  roll :  second,  as  evi- 
dence that  the  assessor  has  faithfully  and  efficiently  performed 
his  duty  and  to  prevent  favoritism  and  partiality.  [Per  Max- 
will,  Ch.  J.] 

The  failure  of  the  assessor  to  require  those 


listing  property  to  swear  to  the  lists  is  a  mere  irregularity,  and 
does  not  render  the  assessment  void.  It  is  his  duty,  however, 
to  require  such  oath,  and  it  should  be  administered  to  every 
one  listing  property. 

LIST  OF  TAX  PAYEB.     The  list  of  >  property 


furnished  by  a  tax-payer  is  not  conclusive  upon  the  assessor. 
If  he  has  evidence  sufficient  of  the  existence  of  other  property 
he  may,  upon  notice,  add  it  to  the  list.  Jones  v.  Commission' 
ers,  5  Neb.,  661,  adhered  to. 

:    COLLECTION  OF  TAXES.     Under  sec.  60  of  the  revenue 


law.  Gen.  Stat.,  916,  it  is  the  duty  of  the  county  treasurer  to 
collect  the  amount  due  for  taxes  upon  real  estate  from  the  per- 
son to  whom  the  same  was  assessed,  if  sufficient  personal  prop- 
erty can  be  found  in  the  county. 

:    assessment:     redemption.     Where  an  assessor  en- 


tered certain  real  estate  as  **  unknown,"  the  same  being  im- 
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proTed  and  occupied  at  the  time  of  the  assessment,  and  no  ef- 
fort having  heen  made  apparently  to  ascertain  the  name  of  the 
owner,  he  having  an  abundance  of  personal  property  in  the 
county  to  pay  the  taxes,  Heldf  that  the  owner  was  entitled  to 
redeem  from  a  tax  sale  upon  payment  of  the  amount  of  the 
taxes  and  12  per  cent  interest. 

TAX  BALK :    RXDSMPTioir.     L.  filed  a  petHion  in  the 


district  court  to  have  certain  taxes  declared  null  and  void, 
which  were  held  valid.  Held^  that  to  avoid  a  multiplicity  of 
suits  he  would  be  permitted  to  redeem  upon  payment  of  the 
taxes  with  12  per  cent  interest  and  costs,  or,  in  case  of  his  fail- 
ure to  do  80  for  thirty  days,  that  the  premises  be  sold  to  satisfy 
the  amount  due. 

Appeal  from  Saunders  county.  Tried  there  before 
Post,  J.,  and  judgment  for  plaintiif.  The  opinion 
states  the  case. 


H.  Wakeleyj  for  defendants — ^appellants. 

1.  If  the  description  is  such  as  to  apprise  the  owner 
and  persons  proposing  to  bid  of  the  exact  locality  in- 
tended it  is  sufficient.     Cooley  on  Taxation,  282,  et  seq. 

NoTK. — The  fact  that  the  list  of  taxable  property  is  sworn  to  by 
the  owner  will  not  justify  the  assessor  in  neglecting  to  assess  property 
which  he  knows  has  been  omitted.  Roe  v.  St.  John,  7  Neb.,  189.  And 
see  Jonea  v.  Seward  County j  5  Neb.,  561.  Morrill  v.  Taylor,  6  Id., 
286. — By  act  of  1877,  Laws  1877,  p.  48,  section  60  of  the  revenue 
law  was  amended  by  leaving  out  the  provision  requiring  the  county 
treasurer  to  levy  on  personal  property  for  the  satisfaction  of  taxes 
due  on  real  estate.     And  same  provision  re-enacted.     Laws,  1879,  p. 

311. The  county  treasurer  has  no  authority  to  distrain   personal 

property  belonging  to  the  estate  of  a  decedent  for  taxes  due  from 
deceased  in  his  lifetime.  Hedman  v.  Anderson^  8  Neb.,  185. — See  as 
to  void  tax  sale  and  jurisdiction  of  the  court  in  forelosing  lien  of  tax 
purchaser,  Pettit  v.  Blacky  8  Neb.,  52. — A  purchaser  of  real  estate 
at  foreclosure  sale  cannot  ehjoin  the  execution  of  a  tax  deed  about  to 
be  made  in  pursuance  of  a  sale  for  taxes  made  prior  to  plain tiflfs 
purchase  on  the  sole  ground  that  the  mortgagors  **  were  possessed  of 
personal  property  sufficient  to  pay  the  taxes  due  on  said  land." 
Iler  V,  CoUony  8  Neb.,  881.— Rip. 
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Talman  v.  WhUe^  2  N.  T.,  66.  Lafferiy  v.  By  era  j  6 
Ohio,  458.  Blakeley  v.  Best(yr,  13  HI.,  708.  Dunn  v. 
Balyea^  6  Watte  A  Serg.,  475.  Stewart  v.  Scfioenfelt,  18 
Serg.  A  Rawle,  360.  WiUiston  v.  Colket,  9  Penn.  St.,  38. 
Ihmden  v.  Snodgrass^  18  Id.,  151.  Miller  v,  Hale^  26 
Id.,  432.  Woodside  v,  Wilsm,  82  Id.,  52.  Glass  v.  Gil- 
bert, 58  Id.,  260.  Mecklem  v.  Blake,  19  Wis.,  397. 
Fatten  v.  Green,  18  Gal.,  325. 

2.  Was  the  failure  of  the  assessor  to  require  the 
oath  of  person  assessed  to  swear  to  his  list  such  a  vio- 
lation of  duly  or  departure  from  the  statutory  require- 
njent  as  rendered  the  assessment  null  and  void  ?  Was 
it  fundamental  and  jurisdictional?  or  was  it  only  an 
irregularity?  I  submit  that  clearly  it  was  the  latter. 
If  it  was  it  did  not  invalidate  the  assessment  or  sale. 
Sec.  6,  act  June  6,  1871,  p.  936,  (Jen.  Stat.  Clinton 
School  District  Appeal,  56  Penn.  St.,  315.  Jonea  v. 
Sumner,  27  Ind.,  510.  B,  B.  Co.  v.  Black,  32  Ind., 
468.  Mills  V.  Gleason,  11  Wis.,  470.  MiUs  v.  Johnson, 
17  Wis.,  598.     Warden  v.  Superintendent,  14  Wis.,  618. 

« 

JExc.  Bank  v.  Hines,  3  Ohio  St.,  1,  35.  MacJdot  v.  Dav- 
enport, 17  Iowa,  379.  K.  P.  B.  Co.  v.  BusseU,  8  Kan., 
658.  Gvlf  B.  Go.  V.  Mmris,  7  Kan.,  210.  Smith  v. 
Leavenworth  Co.,  9  Id.,  296.  City  of  Lawrence  v.  Kilr 
lam,  11  Kan.,  499.  Dunham  v.  Chicago,  55  HI.,  357. 
State  V.  Piatt,  4  Zab.,  108.  Ins.  Co.  v.  Yard,  17  Penn. 
St.,  331. 

T.  B.  WUson  and  M.  H.  Sessions,  for  appellee. 

1.  The  plaintiff  and  his  grantor  both  have  a  large 
amount  of  personal  property  in  Saunders  county,  open 
and  notorious,  from  which  the  taxes  could  have  been 
made.  This  of  itself  is  sufficient  to  avoid  the  sales. 
Johnson  v.  Hahn,  4  Neb.,  139. 

2.  The  description  of  the  property  is  not  sufficient 
26 
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There  are  two  blocks  31  in  the  town  of  Ashland,  in 
Ashland  precinct.  In  which  of  those  blocks  does  the 
land  lie  ?  From  the  assessment  roll  you  cannot  tell. 
G.  S.,  898,  §§  6,  24.  Curtis  v.  Supervisor,  22  Wis.,  167. 
Orton  0.  Noorunfiy  28  Wis.,  102.  Dike  v  Lewis,  4  Denio, 
237.  Lessee  v.  Dibble^  10  Ohio,  438.  TaUman  v.  White, 
2  N.  Y.,  66. 

This  court  has  held  in  the  case  of  Morrill  v.  Taylor, 
6  "Neh.,  286,  that  the  oath  of  the  assessor  attached  to 
the  assessment  roll  is  an  essential  pre-requisite  to  the 
exercise  of  any  power  or  proceeding  in  the  taxation  of 
property.     If  that  is  absolutely  essential  to  give  any 
validity  to  the  assessment,  there  can  be  no  reason  aa- 
Qigned  for  the  same  that  does  not  apply  with  equal 
force  for  the  oath  of  the  person  giving  the  list  to  be 
attached  to  the  same.     The  language  of  the  statute  is 
that  "  the  list  shall  be  signed  and  sworn  to  by  the  per- 
son making  iV*     Clear  in  its  intent,  imperative  and 
mandatory  in  its  terms.     The  court  cannot,  upon  any 
fair  rule  of  interpretation,  hold  that  the  legislature  did 
not  mean  and  intend  just  what  the  language  used  nat- 
urally imports.     There  is  nothing  left  for  judicial  con- 
struction in  the  language  used,  and  in  our  opinion  to 
attempt  it  is  nothing  more  nor  less  than  judicial  legis- 
lation.    In  this  case  the  majority  of  the  lists  contain- 
ing no  description  of  real  property,  and  not  even  signed, 
and  not  one  of  them  sworn  to,  and  the  assessor  making 
no  minute  of  the  names  of  persons  refusing  to  swear, 
or  in  any  manner  indicating  how  he  ascertained  the 
amount  and  value  of  the  property,  renders  the  assess- 
ment void.     An  assessment  made  as  directed  by  law 
is  an  indispensable  basis  for  the  support  of  the  tax  that 
may  be  levied  upon  it,  and  unless  the  assessment  is  so 
made  both  the  assessment  ^and  taxes  levied  are  nulli- 
ties.    Cooley  on  Taxation,   258-59-60. .    Thurston  v. 
Little^  8  Mass.,  429.    People  v.  Hastings^  29  Cal.,  452. 
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Moss  V.  SheaVy  25  Cal.*,  46.  Marsh  v.  Supervisors^  42 
Wis.,  502.  Matter  of  Cameron,  50  N.  T.,  502.  West/M 
V.  Preston,  49  IS".  T.,  849. 


Maxwell,  Ch.  J. 

On  the  eighteenth  day  of  April,  1878,  the  plaintiff 
commenced  an  action  in  the  district  court  of  Saunders 
county,  against  the  defendant,  to  have  certain  taxes 
upon  "  Twenty  feet  off  the  west  side  of  lot  2,  in  hlock 
81,  in  that  part  of  Ashland  formerly  called  Flora  City," 
declared  null  and  void,  and  to  have  the  county  treas- 
urer, Anderson,  enjoined  from  executing  a  tax  deed  to 
Smith  under  a  sale  of  said  premises  for  said  taxes.  On 
the  trial  of  the  cause  the  court  found  "  that  the  assess- 
ments and  levies  of  taxes  for  the  years  1875  and  1876 
upon  the  above  described  lot  are  illegal  and  absolutely 
null  and  void,  and  that  the  county  treasurer's  certifi- 
cates of  tax  sales  *  *  issued  to  J.  TowAer  Smith 
*  *  for  the  taxes  upon  the  same  for  the  years 
1875  and  1876  are  a  cloud  upon  plaintifl:''s  title,"  etc. 
A  perpetual  injunction  was  granted  restraining  the 
execution  of  a  deed.  The  defendants  appeal  to  this 
court. 

The  petition  attacks  the  regularity  of  the  proceed- 
ings for  the  year*  1873, 1874,  1875^  and  1876.  But  as 
the  premises  were  sold  only  for  the  taxes  of  1875  and 
1876,  no  question  is  raised  as  to  the  other  years. 

The  allegations  of  the  petition  as  to  error  in  the  pro- 
ceedings for  the  years  1875  and  1876  are  substantially 
alike,  and  are  in  substance  as  follows: 

First  That  the  premises  were  not  assessed  as  re- 
quired by  law. 

Second.  That  the  premises  were  not  placed  on  the 
assessment  roll,  nor  assessed  by  the  assessor;  but  the 
assessor  did  pretend  to  place  a  description  of  said  real 
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estate  upon  a  paper,  but  said  paper  did  not  purport  to 
be  an  assessment  roll,  nor  have  attached  thereto  any 
oath  of  the  officer  or  person  who  purports  to  have  made 
the  assessment,  certified  by  the  proper  officer,  as  re- 
quired by  section  12,  of  chapter  66,  of  the  Gteneral 
Statutes. 

Third.  The  premises  were  not  described  as  required 
by  the  statute. 

Fourth.  The  list  was  not  sworn  to  as  required  by 
section  8,  chapter  66,  of  the  Qeneral  Statutes. 

Mfih.  That  the  paper  purporting  to  be  an  assess- 
ment roll  was  not  returned  to  the  office  of  the  county 
clerk  on  or  before  the  second  Monday  of  April,  as  re- 
quired by  law. 

Sixth.  That  the  plaintiflF  had  a  sufficient  amount  of 
personal  property  in  Saunders  county  out  of  which 
said  taxes  could  have  been  collected. 

The  assessment  of  said  premises  for  the  year  1875  is 
as  follow^ : 

"Return  of  lots  in  the  town  of  Ashland,  in  Ashland 
precinct,  Saunders  county,  Nebraska,  as  assessed  for 
the  year  1876 : 


KAMX8  OF  OWNEBB 

LOT 

BLOCK 

TALUS 

BEMARKB 

TJnkQOwn  20  ft.  W,  S. 

2 

81 

0 

600  00 

If 

For  1876  the  assessment  is  as  follows: 

"Return  of  lots  in  the  town  of  Ashland,  in  Ashland 
precinct,  Saunders  county,  Nebraska,  as  assessed  for 
the  year  1876 : 
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"  FLORA  CITY. 


KAMB8  OV  0WNXB8 

LOT 

BLOCK 

YALUX 

BATS 

AM'T 

OF 
TAX 

Unknown  W.  2 

2 

81 

600  00 

2jm 

2.60" 

Section  24  of  the  revenue  law  (Gen.  Stat.,  905)  pro- 
vides that  on  or  before  the  second  Monday  of  April, 
annually,  the  several  precinct  assessors  shall  make  out 
and  deliver  to  the  county  clerk  an  assessment  roll  con- 
sisting of  the  following  items,  to- wit: 

Mrat  A  list  of  the  taxable  lands  in  such  precinct, 
etc. 

Second.  A  list  of  all  the  town  lots  in  each  town  op 
city  in  each  precinct,  in  like  numerical  order,  with  the 
valuation  of  each  lot  or  part  of  lot,  and  the  name  of  the 
person  listing  the  same  opposite,  with  the  column  of 
values  footed  up,  substantially  in  the  following  form : 

"Return  of  lots  in  the  city  (or  town)  of ,  in 

precinct, county,  Kebraska,  for  the  year 

18..-: 


BLOCK 

LOT 

YALUB 

OWNEB 

If 

Section  6  provides  that  "the  list  of  each  person  shall 
contain,  Firsty  His  lands  by  township,  range,  and  sec- 
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tion,  and  any  subdivision  or  part  of  a  section  lying  iu 
the  county  in  which  the  list  is  required;  and  when 
such  parcel  of  land  is  not  a  congressional  division  or 
subdivision,  it  shall  be  listed  in.  some  mode  sufficient 
to  identify  it.  *  *  Town  lots,  naming  the  town  in 
which  they  are  situated,  and  their  proper  description 
by  number  and  block,  or  otherwise  according  to  the 
system  of  numbering  in  the  town,"  etc. 

The  particular  objection  to  the  description  in  this 
case  is  the  uncertainty  as  to  the  block,  it  being  claimed 
that  two  or  more  blocks  in  Ashland  are  numbered 
"31."  It  appears  from  the  bill  of  exceptions  that  the 
towns  formerly  known  as  "  Flora  City "  and  "  Saline 
Ford,"  were  united  prior  to  the  year  1875,  and  now 
constitute  the  town  of  Ashland.  And  it  also  appears 
that  block  31  of  Flora  City  corresponds  with  block 
81  of  Ashland.  There  is  therefore  no  uncertainty 
as  to  the  number  of  the  block.  Block  81  in  Miller 
k  Clark's  addition  to  the  town  of  Ashland  must  be 
80  designated,  and  could  not  possibly  be  mistaken 
for  a  block  in  Ashland  proper. 

It  is  further  objected  that  there  is  no  dollar  mark  to 
the  figures  showing  the  valuation,  and  that  therefore 
the  assessment  is  void.  Such  has  been  the  holding  in 
California,  and  perhaps  some  other  states.  The  "  500  " 
in  the  assessment  represents  value;  there  is  no  issue 
made  in  the  pleadings  as  to  the  exact  amount  it  repre- 
sents. When  an  issue  of  this  kind  is  made  it  must  be 
determined  in  the  same  manner  as  other  questions  of 
fact.  In  the  absence  of  any  issue  or  determination  as 
to  that  question,  it  will  be  presumed  in  a  case  of  this 
kind,  where  the  testimony  shows  the  property  to  be  of 
considerable  value,  that  the  "  500"  represents  dollars 
instead  of  fractional  parts  thereof.  Indeed,  that  may 
be  said  to  be  the  presumption  in  all  cases  where  the 
aggregate  value  of  real  estate  is  given. 
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The  second  ground  upon  which  relief  is  sought  is  in 
substance  that  the  oath  of  the  assessor  was  not  attached 
to  the  assessment  roll.  In  Morrill  v.  Taylor ,  6  Neb., 
245,  the  court  say:  "A  substantial  compliance  with 
the  requirements  of  the  statute  prescribing  the  oath  to 
be  taken  and  subscribed  by  the  assessor  is  an  essential 
pre-requisite — a  jurisdictional  fact  that  must  exist  be-  , 

fore  the  board  of  commissioners  can  exercise  any  power 
in  the  taxation  of  property,  and  that  without  such  oath 
there  is  in  law  no  assessment."  We  adhere  to  this 
doctrine.  As  was  said  in  that  case,  ^' the  assessment  is 
the  official  estimate  of  the  value  of  property  subject  to 
taxation,  and  constitutes  the  basis  of  apportionment." 
The  object  of  requiring  the  affidavit  is:  First  As 
a  means  of  identifying  the  assessment  roll  as  an  official 
act  of  the  assessor  executed  in  conformity  to  law. 
Second.  To  prevent  favoritism  and  partiality,  by  requir- 
ing each  assessor  to  swear  that  he  has  "  diligently  en- 
deavored to  ascertain  the  true  amount  and  value  of  the 
property  of  each  tax-payer  in  his  precinct;  and  that 
he  verily  believes  that  the  full  value  thereof  is  set  forth' 
in  his  returns;  and  that  he  has  not  knowingly  omitted 
to  demand  of  any  person  of  whom  he  was  required  to 
make  it,  a  statement  of  the  amount  and  value  of  his 
property  which  he  was  required  by  law  to  list;  nor  had 
he  connived  at  any  violation  or  evasion  of  any  of  the 
requirements  of  the  law  in  relation  to  the  assessment  • 
of  property  for  taxation."  This  oath  should  be  at- 
t£iched  to  the  assessment  roll,  and  in  this  instance  ap- 
pears to  have  been  so  attached.  But  whether  actually 
attached  or  not,  if  actually  made  at  the  proper  time  and 
filed  with  the  assessment  roll  as  a  part  thereof,  the  | 

mere  fact  that  it  was  not  attached  thereto  will  not  of  \ 

itself  invalidate  the  assessment. 

The  third  ground  of  objection — ^that  the  premises  , 

were  not  described  as  required  by  the  statute,  is  not  well 


^ 


876     SUPREME  COURT  OF  NEBRASKA, 

Lynam  y.  Anderson. 

taken.  It  is  clearly  shown  that  there  is  but  one  block 
81  in  Ashland  proper.  The  mode  of  describing  the 
premises  is  not  so  satisfactory,  but  it  does  not  appear 
to  have  misled  the  plaintiff,  who  claims  that  the  tax  is 
a  cloud  on  his  title  to  the  premises. 

The  fourth  ground  of  objection  is  that  the  lists  were 
not  sworn  to  by  the  persons  listing  property  as  re- 
quired by  section  8,  of  chap.  66,  Gen.  Stat,  898.  This 
is  conceded.  Does  this  failure  invalidate  the  entire 
assessment?  No  case  has  been  cited  sustaining  this 
ground,  and  we  think  none  can  be  found  which  does  so. 
The  object  of  the  oath  is  to  appeal  to  the  conscience  of 
the  person  making  the  list,  and  thus  if  possible,  pre- 
vent him  from  concealing  from  the  assessor  property, 
credits,  or  money.  It  is  merely  a  means  to  enable  the 
assessor  to  arrive  at  the  truth  of  the  statements  con- 
tained in  the  list.  It  is  not  conclusive  upon  him.  If 
he  has  evidence  sufficient  to  satisfy  him  that  the  per- 
son listing  has  other  property,  credits,  or  money  justly 
taxable  in  that  precinct,  which  he  conceals,  he  may, 
upon  due  notice  to  such  person,  add  the  same  to  the 
list  of  property  already  in  his  hands.  Jones  v.  Com- 
nussionerSj  5  Neb.,  561.  And  it  is  his  duty  to  assess  all 
the  taxable  property  in  his  precinct.  And  this  duty  he 
cannot  evade  without  a  deliberate  violation  of  his  oath. 
The  law  requires  all  taxable  property,  personal  and 
real,  to  be  listed  and  valued  each  year  at  its  actual 
value  at  the  place  of  listing.  The  list  of  each  person  is 
required  to  contain,  "first,  his  lands  and  town  lots,  if  in 
the  county  where  the  party  listing  resides;  second,  his 
personal  property,"  etc.  He  is  then  required  to  swear 
that  he  has  listed  aU  the  landsy  town  lots,  personal  prop- 
erty ^  money y  and  credits,  subject  by  law  to  taxation  and 
owned  by  him,  or  required  by  law  to  be  listed  by  him 
for  any  other  person,  or  persons,  as  guardian,  hu3band, 
parent,  trustee,   executor,  administrator,  receiver,  ac- 
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counting  officer,  partner,  agent,  or  factor,  as  the  case 
may  be,  according  to  the  best  of  his  knowledge.  This 
oath  should  be  administered  iu  all  cases.  Indeed  it  is 
difficult  to  perceive  how  an  assessor  can  reach  all  the 
property  in  his  precinct  without  the  administration  of 
such  an  oath.  Eeal  estate  is  to  be  listed,  although  the 
statute  makes  taxes  a  lien  upon  it  from  the  first  day 
of  March  of  the  current  year.  The  object  of  this  pro- 
vision doubtless  is  to  enable  the  county  treasurer  to 
collect  the  taxes  due  thereon  from  personal  property, 
as  required  by  section  50  of  the  revenue  law.  Gen. 
Stat.,  916.  This  provision,  although  intended  primar- 
ily for  the  benefit  of  the  land  owner,  is  also  intended 
to  furnish  a  speedy  and  convenient  mode  for  the  collec- 
tion of  the  revenue.  But  where  an  assessor  complies 
substantially  with  the  statute  in  the  performance  of 
his  duties,  a  mere  error  of  judgment  or  irregularity  in 
the  mode  of  making  the  assessment  will  not  render  the 
proceedings  void.  This  being  the  case,  the  failure  of 
parties  listing  to  swear  to  the  lists  is  not  jurisdictional, 
and  does  not  render  the  assessment  void. 

The  fifth  ground  of  objection  is  not  sustained  by  the 
record. 

The  sixth  ground  of  objection  is  that  the  plaintiff 
had  sufficient  personal  property  in  the  county  of  Saun- 
ders, out  of  which  the  taxes  in  question  could  have 
been  collected. 

In  Pennsylvania  lands  are  classified  as  seated  or  un- 
seated, the  tax  on  seated  lands  being  a  personal  charge, 
while  on  unseated  lands  alone,  until  recently,  taxes 
were  declared  a  lien,  to  be  enforced  by  a  sale  of  the 
land.  In  a  number  of  the  states  lands  are  classified  as 
resident  or  non-resident,  according  to  their  condition, 
and  as  a  means  of  designating  whether  they  were  im- 
proved or  unimproved.  These  requirements  are  said 
to  be  imperative,  the  reason  being  that  in  some-  of  the 
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states  at  least  the  tax  upon  non-resident  lands  is  a  tax 
on  the  land  itself,  while  in  case  of  improved  lands  it  is 
simply  a  charge  upon  the  person  and  goods  of  the  de- 
linquent.    This  distinction  will  perhaps  explain  a  very 
large  number  of  cases  where  it  has  been  held  that  if 
the  property  was  not  listed  in  the  name  of  the  owner 
or  person  liable  for  the  tax,  the  assessment  was  void. 
In  this  state,  taxes  being  a  lien  upon  the  land  itself, 
and  the  land  being  the  ultimate  fund  out  of  which  they 
are  to  be  paid,  in  case  they  cannot  be  collected  out  of 
the  personal  property  of  the  owner,  these  decisions  do 
not  apply. 

Section  69  of  the  revenue  law  (Gen.  Stat.,  924)  pro- 
vides that  '^the  sale  of  lands  for  taxes  shall  not  be 
deemed  invalid  on  account  of  such  lands  having  been 
listed  or  charged  on  the  duplicate  in  any  other  name  than 
that  of  the  rightful  owner/'  In  this  case  the  premises 
in  dispute  were  marked  on  the  assessment  roll  as 
"  unknown."  No  attempt  appears  to  have  been  made 
by  the  assessor  to  ascertain  the  name  of  the  owner.  A 
store  building,  occupied  by  the  owner  and  containing 
boots  and  shoes,  was  situated  on  the  lot  in  question,  at 
the  time  of  the  assessment  in  1875.  In  August  1875, 
McMillan,  the  owner,  sold  one  half  of  the  premises  to 
the  plaintiff,  who  afterwards,  and  before  the  assess- 
ment was  made  in  1876,  purchased  the  entire  inter- 
est of  McMillan  therein.  It  is  also  clearly  shown 
that  the  plaintiff  possessed  an  abundance  of  personal 
property  out  of  which  to  collect  the  taxes  due  upon 
the  premises. 

Under  these  circumstances,  can  the  assessor,  by  fail- 
ing or  refusing  to  perform  his  duty  in  listing  real  es- 
tate in  the  name  of  the  proper  party,  defeat  the  right 
of  such  party  to  pay  his  taxes  upon  his  real  estate  out 
of  his  personal  property  ?  We  think  not  It  is  the 
duty  of  assessors  to  list  all   real  estate  in  the  name 
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of  the  owner  if  the  name  of  such  owner  can  be  ascer- 
tained. This  is  not  a  matter  of  choice,  but  of  duty. 
Where,  under  the  statute  as  it  existed  prior  to  Sept. 
1st,  1879,  real  property  was  improved  and  occupied  as 
in  this  case,  the  assessor  could  not  defeat  the  rights  of 
a  tax  payer  by  making  an  erroneous  or  false  return. 
If  that  were  so,  the  home  of  a  party  might  be  sold 
from  under  him  for  taxes,  notwithstanding  he  had  an 
abundance  of  personal  property  in  the  county  out  of 
which  the  taxes  could  have  been  collected. 

The  prayer  of  the  petitioner  is  to  have  the  taxes  in 
question  declared  null  and  void.  There  is  no  offer 
on  his  part  to  pay  the  amount  due.  It  is  evident 
that  the  taxes  are  a  lien  upon  the  lot  in  question, 
and  such  being  the  case  the  rule  that  ^^he  that  seeks 
equity  must  do  equity"  applies  with  full  force.  The 
law  does  not  favor  exemptions  of  property  from  taxa- 
tion. All  taxable  property  should  bear  its  fair  share 
of  the  public  burdens,  and  where  it  does  not,  injustice 
is  done  to  those  who  are  compelled  to  pay  taxes,  by 
having  to  bear  this  added  burden  to  their  own  propor- 
tional share  of  taxation.  As  was  said  in  Bellinger  v. 
WhiiCy  5  Neb.,  401,  he  who  seeks  the  interposition  of  a 
court  of  equity  to  restrain  the  collection  of  a  tax  upon 
his  real  estate  on  account  of  its  alleged  illegality,  must 
bring  himself  clearly  within  some  recognized  rule  of 
equity  jurisprudence.  This  the  plaintiff  has  failed  to 
do.  But  as  it  is  clear  from  the  entire  case  that  the 
plaintiff  is  entitled  to  redeem  the  premises  upon  the  j 

payment  of  the  amount  of  taxes  paid  and  interest  ^ 

thereon  at  12  per  cent,  therefore,  in  order  to  avoid  a 
multiplicity  of  suits,  the  plaintiff  has  leave  to  redeem 
said  premises  upon  paying  the  amount  due  and  costs 
to  date  to  the  clerk  of  the  court,  within  thirty  days 
from  this  time,  or  in  case  of  his  default  that  said  prem- 
ises be  sold  by  the  sheriff*  of  Saunders  county  to  satisfy 
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the  amount  so  due.  The  judgment  of  the  district  court 
is  reversed  and  judgment  rendered  in  this  court  in 
conformity  with  this  opinion. 

JunaMEKT  ACCOBDINGLY. 


John  G.  Jacobs,  appellee,  v.  Jambs  S.  Gibson, 

appellant. 

1*  Foreclosure  of  Mortgage:  bxokitsii.  In  the  appoint- 
ment of  receivers  in  foreclosure  suits  very  much  is  left  to  the 
discretion  of  the  district  judge,  and  unless  it  is  made  to  appear 
that  this  discretion  has  been  exercised  unwisely,  and  to  the  in- 
Jury  of  the  party  complaining,  it  will  not  be  interfered  with. 

2.     :  ,     In  the  foreclosure  of  a  mortgage  the  plaintiff 

is  entitled  to  the  appointment  of  a  receiver  to  take  charge  of 
the  property  and  collect  rents,  when  it  is  made  to  appear  that 
the  mortgaged  property  is  "  probably  insufficient  to  discharge 
the  mortgage  debt." 

In  such  cases  no  exception  is  made  in  favor 


8. 


of  the  executors  or  administrators  of  deceased  mortgagors. 


Appeal  from  Douglas  county.  It  was  an  action 
brought  to  foreclose  a  mortgage  given  by  Jacob  Gish, 
deceased,  to  John  G.  Jacobs,  the  plaintiff,  on  the  12th 
day  of  March,  1874,  to  secure  the  purchase  money  in 
part  of  the  lot  upon  which  the  mortgage  was  given. 
The  purchase  price  for  which  the  lot  was  sold  was 
$9,000,  of  which  $2,000  was  paid  in  cash  at  the  time 
of  purchase  and  three  notes  given  for  the  balance,  one 
for  $2,000  payable  in  oue  year,  one  for  $8,000  payable 
in  two  years,  and  one  for  $2,000  payable  in  three 
years,  and  all  bearing  interest  at  12  per  cent  Irom 
date.  The  first  note  was  paid  in  full,  and  the  interest 
on  the  other  two  notes  was  paid  to  April  1, 1877.  On 
the  2l8t  day  of  February,  1878,  the  said  Gish  died, 
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leaving  a  widow  and  three  minor  children,  and  on  the 
25th  day  of  March,  1878,  J.  S.  Gibson  was  duly  ap- 
pointed administrator  with  the  will  annexed  of  said 
Gish.  On  the  8d  day  of  April,  1878,  after  the  ad- 
ministrator  had  entered  uj^on  the  discharge  of  his 
duties  and  had  taken  possession  of  the  mortgaged 
premises  and  leased  them  to  the  purchaser  of  the 
stock  for  the  term  of  six  months,  this  action  for  the 
foreclosure  of  the  mortgage  was  commenced,  and 
an  application  for  the  appointment  of  a  receiver  to 
take  charge  of  the  mortgaged  property,  and  to  rent 
the  same  and  receive  and  collect  the  rents,  accompa- 
nied the  commencement  of  the  action.  This  applica- 
tion came  on  to  be  heard  on  the  22d  day  of  April, 
1878,  upon  affidavits  on  behalf  of  both  parties,  and 
was  denied,  "with  leaye  to  plaintiff  to  renew  the 
the  same  at  the  rendition  of  a  final  decree  herein,  or 
at  the  next  (June,  a.d.  1878)  term  of  this  court,"  Af- 
terwards, on  the  27th  day  of  July,  1878,  Savage,  J., 
at  chambers,  made  an  order  appointing  a  receiver  "  to 
take  charge  of  rent  and  collect  the  rents  from  that 
portion  of  said  mortgaged  premises,"  etc.  From  the 
order  appointing  the  receiver,  Gibson,  the  administra- 
tor, appeals. 

George  W.  Doaney  for  appellant,  cited  Gen.  Stat., 
816,  sec.  202.  Id.,  807,  sec.  164.  High  on  Receivers, 
sees.  693,  695,  707.  Barclay  v.  Lord  JReai/y  2  Hare, 
806.  Poy threes  v.  Poythress^  16  Geo.,  406.  Orphan 
Asylum  v.  McOartiey  Hopkins  Oh.,  429.  Harrup  v. 
Winslet,  87  Ga.,  655.  Dougherty  v.  McDougald,  10  Ga., 
121.  Powell  V.  QuinUy  49  Ga.,  523.  Johns  v.  Johns,  23 
Ga.,  81.  Fairbaim v.  Fisher ^  4  Jones  Eq.,  390.  Du  Vol 
V.  Marshally  30  Ark.,  230.  Gray  v.  Gaither,  74  N.  C, 
237.  Powell  V.  QuinUf  49  Ga.,  523.  Chautauqua  Co, 
Bank  v.  White^  8  Selden,  252.     2  Story's  Eq.  Juris.,  sec. 
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836.  Middletan  v.  DodweU,  18  Ves,,  266.  Edw.  on 
Ref.,  36,  356.  1  Van  Santvoords  Eq.  Pr.,  386,  387, 
896.  Jenkins  r.  Jenkins^  1  Paige,  248.  CaUarum  v. 
ShaWy  19  Iowa,  188.  Warner  v.  Gouvemeur's  JEz^a.^  1 
Barb.,  36.     ShotweU  v.  Smith,  8  Edw.,  588. 

Bedick  ^  CormeUj  for  appellee. 

Lakb,  J. 

In  the  appointment  of  a  receiver,  especially  in  a 
foreclosure  case,  very  much  mast  be  left  to  the  discre- 
tion of  the  district  judge,  and  unless  it  is  made  to  ap- 
pear that  this  discretion  has  been  exercised  unwisely 
and  to  the  injury  of  the  party  complaining,  this  court 
will  not  interfere. 

This  is  an  action  for  the  foreclosure  of  a  mortgage 
upon  real  property,  and  the  application  for  the  appoint- 
ment of  the  receiver  was  made  under  the  last  clause 
of  the  second  subdivision  of  sec.  266  of  the  code  of 
civil  procedure,  which  provides  that  it  may  be  made 
"  in  an  action  for  the  foreclosure  of  a  mortgage  when 
the  mortgaged  property  is  in  danger  of  being  lost,  re- 
moved,  or  materially  injured,  or  is  probably  insufficient 
to  discharge  the  mortgage  debt."     [Gen.  Stat.,  568.] 

A  careful  examination  of  the  evidence  upon  which 
the  district  judge  acted  in  making  the  appointment 
satisfies  us  that  the  delicate  duty,  devolved  upon  him 
by  the  application,  was  discreetly  performed.  The  full 
value  of  the  property  covered  by  the  mortgage  at  the 
time  the  receiver  was  appointed,  as  shown  by  the  av- 
erage of  the  estimates  placed  upon  it  by  nineteen  per- 
sons, whose  affidavits  were  taken,  was  considerably 
less  than  the  aggregate  of  debt,  interest,  costs,  and 
taxes,  to  be  satisfied  from  the  proceeds  of  its  sale. 

In  the  absence  of  an  agreement  to  the  contrary,  we 
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suppose  no  one  would  contend  but  that  a  mortgagor  is 
entitled  to  the  rents  and  profits  of  mortgaged  premises 
until  condition  broken,  or  in  other  words,  until  such 
time  as  the  mortgagee  is  authorized  to  proceed  by  ac- 
tion on  the  mortgage  to  subject  the  property  to  the 
payment  of  his  debt.  Such  doubtless  is  the  law.  On 
the  other  hand,  it  is  equally  clear  that  on  a  condition 
broken,  by  which  the  mortgagee  is  authorized  to  com- 
mence foreclosure  proceedings,  if  the  property  be  in- 
adequate security,  he  has  thenceforward  an  equitable 
lien  upon  the  rents  and  profits,  or  so  much  thereof  as 
may  be  necessary  to  the  security  of  the  mortgage 
debt,  which  he  may  enforce  by  proper  proceedings. 

It  will  be  noticed  that  the  statute  before  referred  to 
makes  no  exception  in  its  operation  in  favor  of  exec- 
utors and  administrators.  It  is  general  in  its  applica- 
tion so  far  as  parties  are  concerned.  No  matter  who 
the  defendants  may  be,  if  the  mortgaged  property  be 
"probably  insufficient  to  discharge  the  mortgage 
debt,"  the  plaintifit'  is  in.  a  situation  to  demand  that  his 
security  be  augmented  by  enough  of  the  rents  and 
profits  to  make  it  good. 

Indeed  we  see  no  good  reason  for  making  an  excep- 
tion in  favor  of  the  representative  of  a  deceased  mort- 
gor,  nor  how  the  court  can  do  it  in  justice  to  the 
mortgagee,  for  it  is  very  clear  that  rents  collected  by 
the  administrator  would  not  be  liable  to  the  lien  of  the 
mortgage,  but  would  belong  to  the  general  assets  of 
the  estate,  and  be  distributed  accordingly  among  all  the 
creditors. 

We  see  no  error  in  the  record,  and  the  order  ap- 
pointing the  receiver  must  be  affirmed. 

Order  affirmed. 


884     SUPREME  COURT  OF  NEBRASKA, 

McCormick  y.  Drummett. 


I  9  8841 

10  4ao| 
33  &ei 


9  384 

40  m 

9  384 

44  6821 


C.  H.  &  L.  J.  McCormick,  plaintiffs  in  error,  v. 
William  Drummett  and  others,  defendants  in 

ERROR. 

1.  Error:    motion  for  kbw  tkial:    PKTmow  in  xrror.    To 

enable  this  court  to  examine  and  pass  upon  alleged  errors  oc- 
curring upon  a  trial  to  a  jury,  it  is  necessary  that  the  attention 
of  the  trial  court  be  specifically  called  to  each  alleged  error  in  a 
motion  for  a  new  trial,  and  the  same  be  also  specifically  pointed 
out  to  the  supreme  court  in  the  petition  in  error. 

2.  Statute  of  Frauds.    Parol  agreements  entered  into  between 

A.  Z.,  8tep>father,  and  W.  D.,  step-son,  that  said  W.  D.  should 
have  the  use  of  the  farming  lunds  of  A.  Z.  during  the  life  of  A. 
Z.,  in  consideration  that  W.  D.  would  support  A.  Z.  and  his 
wife  (mother  of  W.  B.)  during  their  lives.  Under  which 
agreement  W.  D.  cultivated  the  land  and  raised  a  crop  of  grain. 
The  grain  was  seized  in  execution  upon  a  judgment  against  A. 
Z.  W.  D.  brought  replevin.  Held,  that  as  between  the  par- 
ties to  such  suit  the  said  agreement  is  not  within  the  statute  of 
frauds. 


Error  to  JeflFerson  county  district  court 

The  action  was  one  of  replevin  brought  by  the  Drum- 
metts  against  the  McCormicks  to  recover  property 
bought  by  the  latter  at  a  sheriffs  sale  under  an  execu- 
tion issued  in  their  favor  against  Adam  Ziegler,  the 
step-father  of  the  Drummetts.  Upon  a  trial  before 
Weaver,  J.,  verdict  and  judgment  were  given  in  their 
favor,  to  which  McCormicks  took  exceptions.  Fur- 
ther facts  appear  in  the  opinion. 

Slocumb  ^  Hdmbely  for  plaintiffi  in  error. 

1.  The  instruction  of  the  court  that  it  was  neces- 
sary for  the  defendant  in  the  court  below  to  prove  that 
said  execution  debtor  was  the  owner  of  the  property 
in  question  at  the  date  of  the  levy  and  sale,  before  they 
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(McCormicks)  could  derive  title  to  the  property,  mis- 
led the  jury,  and  they  undoubtedly  understood  from 
said  instructions  that  the  burden  of  proof  was  on  the 
said  C.  H.  &  L.  J.  McCormick.  In  an  action  in  re- 
plevin the  burden  of  proof  is  always  on  the  plaintiff  in 
the  case,  and  unless  he  shows  by  a  preponderance  of 
evidence  that  he  was  the  owner  and  entitled  to  the  im- 
mediate possession  of  the  property  in  controversy  at 
the  time  of  the  commencement  of  the  action,  the  ver- 
dict and  judgment  must  be  for  the  defendant,  and  this 
is  the  rule  where  defendant  alleges  ownership  of  prop- 
erty in  himself.  Henderson  v.  Casteely  3  Cr.  C.  C,  365. 
Williamson  v.  Ringold^  4  Cr.  C.  C,  39. 

2.  The  instruction  asked  for  by  plaintiffs  in  error, 
which  was  to  the  effect  that  the  owner  of  the  soil  was 
presumed  to  be  the  owner  of  the  crops  grown  thereon, 
unless  there  is  evidence  of  a  valid  lease  of  the  lands, 
is,  we  think,  a  sound  proposition  of  law ;  and  as  the 
evidence  shows  that  the  land  on  which  the  grain  was 
raised  belonged  to  Adam  Ziegler,  it  was  the  right  of 
plaintiffs  in  error  to  have  the  jury  informed  of  the  legal 
effect  of  that  fact,  and  the  court  certainly  erred  in  re- 
fusing the  instruction. 

W.  H,  SneUj  for  defendants  in  error. 

1.  The  statute  of  frauds  applies  only  to  executory 
contracts,  and  when  a  contract  is  once  executed  neither 
party  can  claim  any  advantage  under  the  statute.  If 
such  were  the  case,  it  would  be  a  fraudulent  statute 
and  not  a  statute  to  prevent  fraud.  Brown  on  Statute 
of  Frauds,  sec.  467.  Hoby  v.  Roebuck^  7  Taunt.,  157. 
Bakes  J  admr.j  v.  Pope^  7  Alabama  N.  S.,  161. 

2.  A  lease  of  lands  for  the  life  of  the  lessor  is  not  a 
lease  "for  a  longer  period  than  one  year,"  conse- 
quently the  statute  of  frauds  has  no  application  in  this 
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case.  Gen.  Statutes,  p.  892.  Peter  v.  Compton^  1 
Smith's  Lead.  Cases.  Peters,  v,  Wesiborougky  19  Pick- 
ering, 364.  Howard  v,  BurgeUy  4  Dana,  137.  Lyon  v. 
Kiv^y  11  Metcalf,  411.     Moore  v.  Fox^  10  Johns.,  244. 

Cobb,  J. 

Upon  comparing  the  petition  in  error  with  the  mo- 
tion for  a  new  trial  in  this  case,  we  find  our  field  of  in- 
quiry reduced  to  narrow  compass.  In  order  to  enable 
this'  court  to  examine  and  pass  upon  alleged  errors 
occurring  upon  a  trial  to  a  jury,  it  is  necessary  that  the 
attention  of  the  trial  court  be  specifically  called  to  each 
alleged  error  in  the  motion  for  a  new  trial,  and  the  same 
be  also  specifically  pointed  out  to  this  court  in  the  pe- 
tition in  error.  I  will  therefore  only  notice  those 
points  in  this  case  which  come  within  those  conditions. 
Several  points  made  in  the  motion  for  a  new  trial  are 
not  contained  in  the  petition  in  error,  and  Vill  there- 
fore be  considered  as  abandoned  by  the  plaintifis  in 
error.  There  are  also  some  points  contained  in  the 
petition  in  error  which  were  not  made  in  the  motion 
for  new  trial.  These  cannot  bo  considered  by  this 
court,  because  it  would  be  unjust  to  the  trial  court  to 
reverse  its  judgment  upon  a  point  to  which  its  atten- 
tion had  not  been  called.  For  if  the  point  is  a  good 
one  we  must  presume  that,  had  the  attention  of  the 
trial  court  been  called  to  it,  the  result  would  have  been 
different 

Accordingly  I  shall  consider  only  the  third,  fourth, 
and  sixth  errors  assigned  in  the  petition  in  error,  which 
are  as  follows: 

"  8d.  There  was  error  in  admitting  parol  testimony 
of  defendants  in  error  to  prove  a  lease  to  them  of  lands 
for  more  than  one  year." 

"  4th.    There  was  error  on  the  trial  of  said  cause  in 
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the  court  stating  orally  in  the  hearing  of  the  jury,  upon 
refusing  to  give  the  instructions  asked  for  by  the  plain- 
tiffs in  error,  numbered  second  and  fourth,  that  the 
statute  of  frauds  had  no  application  to  this  case." 

"  6th.  That  the  court  erred  in  overruling  the  mo- 
tion to  set  aside  the  verdict  in  said  cause  for  the  fur- 
ther reason  that  said  verdict  is  not  supported  by  the 
evidence.'* 

The  third  and  fourth  points  may  properly  be  consid- 
ered together,  because  if  this  case  is  within  the  statute 
of  frauds,  then  it  was  error  to  receive  pkrol  testimony 
to  prove  a  lease  to  defendants  of  lands  for  more  than  one 
year;  and  it  was  also  error  for  the  court  to  ^tate  in  the 
hearing  of  the  jury,  in  a  manner  calculated  to  carry  the 
same  weight  with  the  jury  as  a  formal  instruction, 
"  that  the  statute  of  frauds  had  no  application  to  this 
case."  It  may  be  that  in  order  to  have  availed  them- 
selves of  any  advantage  from  the  last  named  error,  the 
plaintiffs  in  error  should  have  prayed  the  court  to  have 
withdrawn  the  same  from  the  consideration  of  the  jury 
by  an  appropriate  instruction. 

It  appears  from  the  evidence  in  the  case  that  the 
grain  which  was  the  subject  of  the  action  was  raised 
by  the  defendants  in  error  on  land  belonging  to  Adam 
Ziegler,  their  step-father,  under  a  verbal  agreement, 
entered  into  between  them  previous  to  the  planting  of 
the  crop,  to  the  effect  that  the  defendants  in  error 
should  have  the  use  of  the  land  durinsc  the  life-time  of 
the  said  Ziegler  and  his  wife  (the  mother  of  the  Drum- 
metts)  in  consideration  that  the  latter  named  parties 
would  cultivate  the  said  land  and  support  the  former 
(Ziegler  and  wife)  during  their  lives.  This  evidence 
was  objected  to  by  the  plaintiffs  in  error  on  the  ground 
that  the  same  amounted  to  a  lease  of  the  land  for  a 
term  exceeding  one  year,  and  the  same  not  being  in 
writing  was  void  under  the  third  and  fifth  sections  of 
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chapter  25  of  the  General  Statutes,  usually  called  the 
statute  of  frauds. 

It  is  urged  on  the  other  hand  that  even  if  the  said 
agreement  is  to  he  considered  a  lease  of  the  land,  yet 
that  it  is  not  within  the  statute,  for  the  reason  that  the 
term  is  not  necessarily  one  exceeding  one  year,  heing 
for  the  lives  of  Adam  Ziegler  and  his.wife.  We  are 
cited  to  no  authority  directly  upon  this  point,  nor  have 
I  heen  able  to  find  any  within  the  brief  time  which  I 
have  been  able  to  devote  to  the  subject.  But  we  are 
cited  to  several  authorities  upon  the  construction  of 
the  first  subdivision  of  section  18  of  the  statute,  which 
declares  void  "  every  agreement  that  by  its  terms  is  not 
to  be  performed  within  one  year  from  the  making 
thereof." 

The  courts  of  England,  Massachusetts,  Kentucky, 
New  York,  and  other  states,  in  construing  similar 
statutes,  have  declared  in  effect  that  a  contract  is  not 
void  by  the  statute  of  frauds,  as  an  agreement  not  to 
be  performed  within  a  year  from  the  making  thereof, 
if  the  performance  of  it  depends  upon  a  contingency 
which  may  happen  within  the  year,  although  in  fact  it 
does  not  happen  until  after  the  expiration  of  the  year. 

I  think  the  reasoning  of  the  courts  by  which  they 
reach  the  above  conclusion  is  also  applicable  to  the 
point  raised  in  this  case,  and  that  it  goes  far  to  sup- 
port the  conclusion  that  the  agreement  under  which 
the  defendants  in  error  cultivated  the  land  in  question 
cannot  be  considered  a  contract  for  the  leasing  for  a 
longer  period  than  one  year,  when  the  event  or  events 
which  by  its  terms  is  to  bring  it  to  an  end  mat/  happen 
at  any  time  within  the  year. 

But  there  is  another  and  I  think  a  correct  view  of 
this  case  urged  by  the  defendants  in  error.  This  action 
is  not  brought  upon  or  to  enforce  the  agreement  which 
is  claimed  by  plaintifls  in  error  to  be  void  under  the 
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statute.  The  agreement,  whatever  it  should  be  consid- 
ered to  be  in  law,  is  acquiesced  in  by  all  the  parties  to 
it  So  far  as  this  case  is  concerned  the  same  has  been 
fully  executed.  Under  its  provisions,  defendants  in 
error  have  earned  or  rather  produced  the  property 
which  is  the  subject  of  the  replevin  in  this  case.  There- 
fore their  ownership  of  the  property  is  not  affected  by 
the  legal  character  of  the  agreement  under  which  they 
hold  the  land,  whether  the  same  is  within  or  without 
the  provisions  of  the  statute  of  frauds. 

There  was  therefore  no  error  in  the  court  admitting 
parol  testimony  of  the  terms  upon  which  defendants  in 
error  cultivated  the  land  in  question ;  and  as  the  agree- 
ment does  not  come  within  the  provisions  of  the  stat- 
ute of  frauds,  there  was  no  error  in  the  court  stating 
in  the  hearing  of  the  jury  that  "  the  statute  t)f  frauds 
had  no  application  to  this  case.'' 

As  to  the  sixth  point,  I  think  that  thiB  verdict  is  not 
only  sustained  by  the  evidence,  but  that  the  great  pre- 
ponderance of  evidence  sustains  the  conclusion  arrived 
at  by  the  jury,  and  that  the  verdict  is  in  accordance 
with  the  law  and  justice  of  the  case. 

The  judgment  oi  the  district  court  is  affirmed. 

Judgment  affirmbd. 
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TO  ^  Joseph  Mapstrick  and  others,  plaintiffs  in  error,  v. 

Frank  Kamqe,  defendant  in  error. 

L    Action  on  the  Case  for  Conspiracy  and  Damage.    The 

defendants,  to  the  number  of  eighteen,  were  engaged  by  the 
plaintiff  as  journeymen  tailors  to  do  tailoring  work  for  plain- 
tiff by  the  piece.  They  conspired  together  to  stop  work  sim- 
ultaneously, and  return  all  work  in  an  unfinished  condition. 
On  the  thirty-first  of  March,  1876,  they  did  stop  work,  and 
returned  to  the  plaintiff  various  and  numerous  pieces  or  jobs 
of  work  (garments)  in  an  unfinished  state,  which  were  en- 
tirely worthless  in  such  unfinished  condition.  Plaintiff  could 
not  get  any  workmen  to  finish  said  jobs,  to  plaintifiPs  damage, 
etc.  Heldf  that  a  bill  of  particulars  in  the  county  court,  set- 
ting up  the  above  facts,  contained  facts  sufficient  to  constitute  a 
caus^  of  action. 

S.  County  Court :  power  to  tkt  causb  bt  consbkt  ov  amd 
AFTER  THIRD  MONDAY  OT  TERM.  The  third  Monday  of  the 
month  was  the  fifteenth  day.  On  Saturday,  the  18th,  the  par- 
ties struck  a  jury,  and  by  consent  the  venire  was  made  return- 
able on  the  following  Monday,  on  which  day  the  parties  met 
with  their  witnesses  and  tried  the  cause,  and  again  by  consent 
continued  the  same  until  the  17th  for  argument.  Heldf  that 
said  county  court  had  jurisdiction  to  so  try  said  cause  by  con- 
sent of  parties,  on  and  after.the  third  Monday  of  the  month. 

Error  to  the  district  court  of  Douglas  county.    In 

the  county  court,  where   the    action   was    brought, 

•  Ramge,  plaintiff  there,  had  verdict  and  judgment  in 

his  favor,  which  was  affirmed  on  error  in  the  district 

court.     From  the  judgment  of  affirmance  Mapstrick 

KoTE. — When  the  court  has  jurisdiction  of  the  subject  matter  of 
the  suit  and  the  person  of  the  defendant,  and  the  defendant  has 
0ome  privilege  which  exempts  him  from  jurisdiction,  he  may  waive 
that  privilege.  Johnson  v.  Jones^  2  Neb.,  185.  So  in  an  action 
against  a  public  officer  brought  in  a  different  county  from  that  in 
which  he  held  his  office,  where  he  appeared  and  pleaded  of  the  merits 
of  the  case,  it  was  held  an  absolute  waiver  of  all  objections  to  the 
Jurisdiction  of  the  court.     Kane  v.  U.  P.  R.  R.,  6  Neb.,  105. — Kbp. 
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and  others,  defendants  in  the  county  court,  hrought 
the  case  here  upon  a  petition  in  error. 

iV.  J.  Bumharriy  for  plaintiff  in  error. 

There  is  no  conspiracy  in  this  case.  Conspiracy  in 
the  eye  of  the  law  is  the  corrupt  agreeing  together  of 
two  or  more  persons  to  do  hy  concerted  action  some- 
thing unlawful  as  a  means  or  end.  Bishop,  sec.  149. 
The  act  must  be  unlawful,  and  it  must  be  injurious  to 
an  individual  or  the  public,  by  reason  of  the  combina- 
tion. When  the  injury  contemplated  by  the  conspir- 
acy is  of  the  former  class,  and  is  meant  to  fall  upon  an 
individual  in  distinction  from  the  public  at  large,  the 
combination  must  be  of  a  nature  to  place  the  conspir- 
ators on  an  unfair  ground  toward  him,  a  ground  which 
alone  one  with  the  evil  intent  would  not  occupy — and 
whether  an  individual  or  the  public  is  to  be  wronged, 
the  wrong  must  be  of  a  sufficient  magnitude  for  the 
law  to  notice.  Taking  this  case  in  the  light  of  the 
above  rule  of  law,  there  is  certainly  no  conspiracy. 
Commonwealth  v.  Hunt^  4  Met.,  111.  As  to  the  offense 
of  the  conspiracy  itself,  there  is  no  difference  whether 
the  unlawful  thing  is  the  means  or  the  end.  If  both 
means  and  end  are  unlawful  a  fortiori^  the  offense  is 
constituted.  If  neither  is  unlawful  there  is  no  offense. 
&ate  V.  Rickey,  9  K  J.  Law,  293.  State  v.  Norton,  28 
Id.,  33. 

Plaintiff  further  claims  that,  although  a  waiver  as 
to  personal  service  may  be  held,  they  cannot  waive 
that  which  they  have  no  power  to  control;  that  is, 
they  cannot,  by  appearing  on  a  day  after  said  term 
has  expired,  give  the  court,  even  by  consent,  that 
which  the  legislature  has  expressly  provided  it  shall 
not  have.  Consent  cannot  give  jurisdiction  to  the 
subject  matter.     Thompson  v.  Steamboat  J,  D.  Morton, 
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20  Ohio  State,  26.  Place  v.  Welch,  8  W.  L.  M.,  611. 
If  the  court  has  not  the  capacity  to  try  a  question,  ex- 
cept under  particular  conditions  or  when  approached  in 
a  particular  way,  the  parties  cannot  by  consent  waive 
the  conditions  or  approach  the  court  in  any  other  way. 
An  order  made  under  such  circumstances  will  be  ab- 
solutely void.     Walker  v.  Walker,  Ex.  4,  W.  L.  M.,  32. 

John  L.  Webster  and  Balph  E  Qaylord,  for  defendant 
in  error,  cited  Johnson  v.  Jones,  2  Neb.,  135.  Kane  v. 
U.  P.  B.  jR.,  5  Neb.,  105.  Barnes  v.  Badger,  41  Barb., 
98.  Fiero  v.  Reynolds,  20  Barb.,  275.  Jacobs  v.  Moraine, 
1  Daly,  627.     People  v.  Brennan,  8  Hun.,  671. 

Cobb,  J. 

The  plaintiff  in  error  makes  two  points :  Mrsi,  that 
the  petition  in  the  court  below  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  and  second,  that 
said  cause,  which  was  originally  tried  in  the  county 
court  of  Douglas  county,  was  argued  and  submitted 
to  the  jury,  verdict  rendered,  etc.,  on  the  seventeenth 
day  of  May,  1876,  that  being  after  the  third  ^onday 
of  the  month,  at  a  time  when  the  court  had  no  author- 
ity to  act. 

The  petition  is  certainly  rather  scant,  and  had  a  mo- 
tion been  made  for  an  order  requiring  the  plaintiff  to 
make  it  more  definite  and  certain,  it  would  probably 
have  been  sustained.  But  after  verdict,  I  think  the 
allegations  of  the  petition  sufficient  to  sustain  the 
judgment. 

The  petition  alleges  that  the  plaintiff  was  damaged 
by  reason  of  the  defendants  having,  pursuant  to  a  con- 
spiracy previously  formed  between  themselves,  on  the 
thirty-first  day  of  March,  1876,  stopped  working  for 
the  plaintiff,  and  returned  to  him  all  jobs  of  work  then 
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in  their  hands  in  an  unfinished  condition,  and  did  re- 
turn to  the  plaintiff  various  and  numerous  pieces  or 
johs  of  work  (tailoring)  in  an  unfinished  state,  which 
were  entirely  worthless  in  said  unfinished  condition. 
That  said  plaintiff  could  not  at  said  time  get  any  men 
to  finish  said  work.  Whereby  said  plaintiff  had  been 
damaged  in  the  sum  of  $371.00. 

One  of  the  issues  made  by  the  answer  was  that  the 
plaintiff  sustained  no  damage  by  reason  of  the  return 
to  him  by  the  defendants  of  the  said  jobs  (garments)  in 
such  unfinished  condition,  and  there  was  testimony 
before  the  jury  in  the  county  court  to  that  point.  I 
do  not  think  that  there  is  much  difficulty  in  the  prop- 
osition that,  where  a  merchant  tailor  has  a  large  number 
of  journeymen  working  for  him  by  the  piece,  making 
up  garments  for  his  customers  out  of  material  fiirnished 
by  him  for  that  purpose,  and  by  a  preconcerted  arrange- 
ment among  themselves  the  journeymen,  instead  of 
finishing  the  work  and  thus  enabling  him  to  keep  his 
engagements  with  his  customers,  all  return  the  gar- 
ments in  an  unfinished  state,  he  would  be  damaged 
as  well  directly,  in  losing  the  money  which  his  custom- 
ers would  have  paid  him  if  he  could  have  delivered  the 
garments  to  them  in  a  finished  condition,  as  indirectly, 
by  the  loss  of  customers  and  the  damage  to  the  char* 
acter  of  his  house  for  punctuality. 

The  case  of  Jcmes  v.  Baker  ^  WesterveUj  7  Cowen,  445, 
is  in  point,  and  I  quote  a  part  of  the  syllabus: 

"  In  all  other  cases  of  conspiracy  the  remedy  is  by 
action  on  the  case,  and  one  may  be  convicted  and  the 
other  acquitted.  In  these  actions  actual  conspiracy 
need  not  be  proved;  it  may  be  inferred  from  circum- 
stances, among  which  are  the  acts  of  the  parties  in  do- 
ing the  injury  which  was  the  object  of  the  conspiracy. 

"J.,  a  merchant  tailor,  was  engaged  in  carrying  on 
a  profitable  trade  in  his  line  of  business    from  New 
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York  to  New  Orleans,  the  Buccessful  prosecution  of 
which  depended  on  a  knowledge  of  certain  things 
known  to  so  few  that  his  gains  were  very  large.  B. 
conspired  with  J.'s  foreman,  in  J/s  absence,  to  obtain 
the  secrets  of  the  business.  Did  obtain  them ;  and  was 
in  consequence  enabled  to  rival  J.  in  his  trade ;  and  J. 
was  otherwise  injured.  Held^  That  an  action  on  the 
case  lay  against  B.  and  the  journeyman,  at  the  suit  of 
J.,  for  the  conspiracy;  and  that  one  of  the  defendants 
might  be  convicted  and  the  other  acquitted. 

'^  In  such  a  suit  the  damage  is  the  gist  of  the  action, 
not  the  conspiracy." 

In  the  case  at  bar,  while  the  allegation  of  damage 
is  not  set  out  with  that  method  which  would  entitle  it 
to  be  regarded  as  a  model  of  pleading,  yet  it  was  suffi- 
cient  to  inform  the  defendants  of  the  plaintiff's  claim 
and  the  general  nature  of  the  proofs  necessary  to  meet 
it.  Upon  the  trial  there  was  proof  of  the  plaintiff's 
damage,  and  this  court  cannot  say  that  such  proof  was 
insufficient  to  sustain  the  verdict 

As  to  the  second  point  The  General  Statutes,  page 
266,  section  7,  provide  that  «  *  *  *  guch  reg- 
ular terms  shall  be  deemed  to  be  open,  without  any 
formal  adjournment  thereof,  until  the  third  Monday 
of  the  same  month,  when  all  causes  not  then  finally 
determined  shall  bo  continued  by  such  court  to  the 
next  regular  term."  That  year,  1876,  it  appears  that 
the  third  Monday  of  May  was  the  fifteenth  day  of  the 
month.  From  the  record  it  appears  that  on  the  thir- 
teenth (Saturday),  by  consent  of  parties,  a  venire  for  a 
jury,  which  had  on  that  day  been  struck  in  the  case, 
was  issued,  returnable  on  the  fifteenth.  That  on  the 
fifteenth  ^the  parties  met  with  their  witnesses  and  a 
trial  was  had;  when  again,  by  consent,  the  cause  was 
continued  for  argument  to  the  17th. 

The  statute  above  quoted  is  clearly  directory,  and 
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was  designed  for  the  convenience  of  parties  to  suits 
and  their  attorneys,  and  prohably  also  that  of  the 
county  judges  themselves,  many  of  whom  are  attorneys 
practicing  in  the  higher  courts.  While  consent  does 
not  give  jurisdiction  over  the  subject  matter,  it  does 
over  the  person,  and  it  is  clearly  competent  for  a  party^ 
to  waive  a  provision  of  law  designed  only  for  his  con- 
venience. 'But  leaving  the  consent  of  parties  out  of 
view,  suppose  the  venire  had  been  made  returnable 
Saturday  and  the  trial  had  commenced  on  that  day, 
but  could  not  be  completed  until  Monday,  or  not  even 
then,  would  not  the  letter  of  the  law  have  been  obliged 
to  yield  to  the  reason  of  the  rule  and  the  very  necessi- 
ties of  the  case,  and  would  it  not  have  been  the  duty 
of  the  court  to  have  gone  on  and  completed  the  trial, 
had  it  taken  the  entire  week?  This  proposition  is  so 
clear  that  it  need  only  to  be  stated. 
The  judgment  of  the  district  court  must  be  affirmed. 


Judgment  affirmed. 


Juliette  B.  Gillette,  plaintiff  in  error,  v.  F.  C. 
Morrison,  Administrator  of  the  estate  of  A. 
Eefflbt,  dsosased,  and  others,  defendants    in 

ERROR. 


9  896 
17  096 


9 
32 


395 
93 


9  395 

88  2<B 

9  395 

50  157 


Courts:  discrktioit  ov  thx  cottst.  Upon  the  plaintiff  resting 
her  cade^  defendants'  counsel  moved  for  a  non-suit  "on  the 
ground  that  there  is  no  evidence  whatever  offered  by  the  plain- 
tiff to  sustain  her  cause  of  action,  and  on  the  further  ground 
that,  as  shown  by  the  evidence  offered  by  the  phiintiff,  there  is 
already  on  the  records  of  the  court  a  finding,  decree,  and  judg- 
ment against  the  defendants  in  this  cause.''  Whereupon  coun- 
sel for  the  plaintiff  asked  leave  of  the  court  to  withdraw  his 
rest,  and  for  leavje  to  introduce  the  journal  entry  showing  the 
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setting  aside  of  the  other  journal  entry  constituting  a  judgment 
against  defendant.  The  court  refused  the  request  and  sustained 
the  motion  for  non-suit.  Held,  That  the  district  court  should 
have  granted  the  request  of  the  counsel  for  the  plaintiff,  and 
that  his  refusal  to  do  so  was  an  abuse  of  discretion,  for  which 
the  judgment  must  be  reversed  and  a  new  trial  granted. 

Error  to  the  district  court  for  Otoe  cojinty,  where 
the  cause  was  tried  before  Gaslin,  J.,  of  the  fifth  dis- 
trict, sitting  in  that  county.  The  facts  appear  in  the 
opinion. 

A.  C.  Micketts,  for  plaintiff  in  error. 

1.  It  is  the  duty  of  the  trial  court  to  use  all  proper 
means  to  fully  determine  the  issues  involved  in  an  ac- 
tion, and  thereby  conclude  litigation.  To  this  end  it  is 
not  only  proper,  but  the  duty  of  the  court  to  allow  the 
plaintiff  to  withdraw  a  rest  and  put  in  further  material 
evidence  which  may  have  been  overlooked  or  omitted 
by  mistake;  and  the  fact  that  defendant  has  made  a 
motion  for  non-suit  does  riot  affect  the  plaintiff's  right 
Newbraugh  v.  Curn/y  Wright  0.,  511.      Wadsworth  v. 

t  Thompson,  18  Ga.,  709.  McColgan  v.  McKay ,  25  Ga., 
631.  Larman  v.  Huey,  18  B.  Mon.,  436.  Smith  v.  Mer- 
riUy  9  Gray,  144.  Lewis  v.  Ryder,  13  Abb.,  W.  T.  Pr., 
1.  AUen.  V.  Watson,  2  Hill,  S.  C,  819.  Hansm  v.  Jfi- 
chelson,  19  Wis.,  498. 

2.  A  motion  for  a  non-suit,  on  the  ground  that  no 
right  to  recover  has  been  shown,  as  in  the  case  at  bar, 
is  too  general.  It  should  specifically  point  out  the  de- 
fects in  the  evidence  so  as  to  show  the  real  point  which 
defendant  intends  to  raise.  Trustees  v.  Cogger,  6  Barb., 
576.  Castle  v.  Duryea,  82  Barb.,  480.  KUer  v.  Kimr 
ball,  10  Cal.,  267.  People  v.  Banvard,  27  Cal.,  470. 
Booth  V.  Bunce,  31  N.  Y.,  246.  Binsse  v.  Wood,  87  N. 
Y.,  526.  Sands  v.  Shoemaker,  4  Abbot  New  York  Ap- 
peals Decisions,  119. 
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T.  B.  Stevenson*  and  M.  L.  Haywardy  for  defendant 
in  error. 

Cobb,  J. 

This  case  has  been  before  this  court  once  before,  7 
Feb.,  263. 

From  the  record  it  appears  that  I.  P.  Mumford,  on 
the  twenty-fifth  day  of  January,  1870,  made  his  prom- 
issory note,  payable  ten  days  after  date  to  A.  Ileffley 
or  order,  for  the  sum  of  $844.77,  with  12  per  cent  inter- 
est, which  note  was  secured  by  a  mortgage  on  certain 
real  estate  in  Otoe  county,  executed  by  the  said  Mum- 
ford  and  wife;  that  on  the  twenty-fifth  day  of  October, 
1870,  the  said  A.  HeflBey,  for  value,  endorsed  and  de- 
livered the  said  note,  and  assigned  by  an  instrument  in 
writing  the  said  mortgage  to  the  plaintiff;  that  an  ac- 
tion of  foreclosure  was  afterwards  commenced  in  the 
district  court  of  Otoe  county,  by  this  plaintiff,  against 
John  W.  Mumford  and  others,  heirs  at  law  of  said  I. 
P.  Mumford  (he  having  deceased),  Elizabeth  Mumford, 
his  widow,  Logan  Enyart,  his  administrator,  A.  Hef- 
fley,  Diantha  Latham,  and  Aultman,  Miller  &  Co., 
upon  the  said  note  and  mortgage;  that  a  judgment  of 
foreclosure  was  rendered  in  said  case  on  the  eighth  day 
of  September,  1874;  that  upon  the  sale  of  the  mort- 
gaged premises  by  the  sheriff  of  Otoe  county,  and  the 
application  of  all  the  proceeds  thereof,  properly  so  ap- 
plicable to  the  payment  of  the  plaintitt''s  claim,  there 
still  remained  a  deficiency  of  J947.17;  that  said  sale 
was  confirmed  and  judgment  for  deficiency  in  the  ■> 

above   amount  rendered   against  A.  Heffley  on  the  1 

twelfth  day  of  March,  1875,  and  that  there  was  after-  i 

wards  paid  on  the  said  judgment  by  the  Mumford  es- 
tate the  sum  of  $347.66. 

It  is  assumed  that  the  above  stated  judgment,  so  far 
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as  A.  Hcffley  was  concerned,  was  afi&rwards  set  aside 
by  the  district  court  on  application  of  the  said  A.  Hef- 
fley,  for  the  want  of  sufficient  allegations  in  the  origi- 
nal petition  to  charge  him  as  endorser  upon  the  said 
note.  The  record  also  shows  that  on  the  sixteenth 
day  of  June,  1876,  the  plaintiff  made  her  motion  in 
the  said  district  court  to  revive  the  said  action  against 
the  legal  representatives  of  A.  Heffley,  he  having  de- 
ceased; that  said  legal  representatives  appeared  and 
answered;  that  the  court  overruled  and  denied  said 
motion,  which  action  of  the  district  court  was,  upon 
error  to  this  court,  reversed,  and  the  cause  remanded, 
the  same  having  heen  revived  in  the  supreme  court 
against  F.  C.  Morrison,  administrator  of  the  estate  of 
A.  Hcffley,  deceased;  that  on  the  twenty-sixth  of 
April,  1878,  the  plaintiff,  by  leave  of  the  district  court,  - 
filed  her  amended  petition,  and  that  the  defendant 
made  answer,  presenting  two  issues. 

1.  The  defendant  denies  the  presentation  and  de- 
mand  of  payment  upon  the  maker  of  the  note  and  due 
notice  to  decedent  as  endorser.  2.  He  alleges  fraud 
and  collusion  between  the  attorney  for  the  plaintiff  and 
the  attorney  of  one  Diantha  Latham  in  a  previous  ac- 
tion, by  reason  of  which  other  securities  were  lost, 
which  should  have  been  applied  by  the  plaintiff  to  keep 
down  the  deficiency  for  which  this  suit  is  prosecuted. 
It  should  perhaps  be  stated  that  the  defendant  also  set 
up  the  statute  of  limitations  in  his  answer,  but  if  ever 
seriously  relied  upon  as  a  defense,  it  seems  to  have 
been  abandoned  on  the  trial. 

Upon  the  trial  the  plaintiff,  under  objection,  proved 
by  Lee  P.  Gillette,  her  husband,  the  presentation  of  the 
note  for  payment  to  Mumford  four  or  five  days  after 
the  indorsement  of  the  same  to  her,  its  non-payment 
and  notice  thereof  to  Heffley  on  the  same  day. 

She  also  called  G.  W.  Co  veil,  who  had  been  the  at- 
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torney  of  Diantha  Latham,  to  disprove  the  charge  of 
collusion,  etc.,  set  up  in  defendant's  answer.  After 
the  attorney  had  got  through  with  the  examination  in 
chief  of  this  witness  the  court  directed  the  witness  as 
follows :  "  You  may  now  tell  all  about  this  matter,  so 
that  we  shall  not  have  to  take  any  further  time  about 
it,"  whereupon  witness  stated:  "  Mr.  Heffley  stated  to 
me  that  no  demand  or  notice  or  protest  was  made  on 
the  note  after  it  became  due  on  him,"  etc. 

For  some  purpose,  not  apparent  to  the  writer,  the 
attorney  for  the  plaintiff  introduced  the  record  of  the 
judgment  for  deficiency,  rendered  March  12,  1875. 
The  attorneys  for  defendant  objected  to  the  admission 
in  evidence  of  the  proffered  record  on  the  ground  that 
it  was  incompetent,  irrelevant,  and  being  no  decree, 
and  for  the  further  reason  that  the  said  entry  had  been 
set  aside,  whereupon  counsel  for  plaintiff  said :  "  We 
admit  that;  I  only  offer  it  to  show  what  the  court  did. 
We  admit  that  it  was  set  aside,  as  against  A.  Heffley, 
by  reason  of  insufficient  allegations  in  the  petition."  ' 
Objection  overruled  and  defendant  excepted.  Plain- 
tiff*s  counsel  having  rested  the  case  on  the  part  of  the 
plaintiff,  the  following  proceedings  were  had  as  per 
bill  of  exceptions,  which  I  quote  literally :  "  The  court 
called  upon  defendant's  counsel  to  proceed  with  his 
case.  Counsel  for  defendant:  'We  move  for  a  non- 
suit  in  this  case  on  the  ground  that  there  is  no  evi- 
dence whatever  offered  by  the  plaintiff  to  sustain  her 
cause  of  action,  and  on  the  further  ground  that,  as 
shown  by  the  evidence  offered  by  the  plaintiff,  there  is 
already  on  the  records  of  the  court  a  finding  decree 
and  judgment  against  the  defendant  in  this  cause.' 
The  court  asked  for  the  record,  and  defendant  passed 
to  his  honor  Journal  J  of  the  records  of  the  court, 
page  437.  Counsel  for  the  plaintiff:  'I  ask  leave  of 
the  court  to  withdraw  my  rest,  and  for  leave  to  intro- 
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duce  the  Journal  entry,  showing  the  setting  aside  of 
the  other  journal  entries  constituting  a  judgment 
against  Hefflej.'  The  court  refused  the  request  made, 
to  which  ruling  of  the  court  the  plaintiff  excepted. 
Counsel  for  plaintiff.  ^I  demand  that  they  put  form- 
ally into  writing  their  motion  for  a  non-suit  before  it 
is  argued.'  Counsel  for  defendant.  *W"e  have  a  re- 
porter here  to  record  our  motions.'  The  Court  *  The 
defendant  moves  for  a  non-suit.  I  sustain  the  motion 
and  direct  the  jury  to  find  for  the  defendant.'  After 
signing  verdict  of  jury  by  the  foreman,  its  return  and 
filing  of  the  same  by  the  clerk,  the  plaintiff's  counsel 
excepted  to  a  non-suit,  also  to  the  verdict  of  the  jury." 

The  plaintiff's  motion  for  a  new  trial  was  overruled 
and  final  judgment  for  defendant,  and  the  case  comes 
here  again  on  petition  in  error. 

It  is  very  clei^  that  upon  the  pleadings  and  proof 
the  plaintiff  was  entitled  to  a  verdict  and  judgment 
The  whole  case  was  predicated  on  the  former  action  of 
the  court  setting  aside  the  judgment  for  deficiency 
against  A.  Heffley.  Counsel  for  defendant  had  asserted 
in  open  court,  pending  the  trial,  as  a  reason  for  exclud- 
ing the  record  of  the  judgment,  when  offered  in  evi- 
dence by  the  counsel  for  plaintiff,  that  the  same  had 
been -set  aside.  That  it  had  been  must  have  been  a 
matter  of  record  in  the  identical  case  before  the  court 

« 

But  suppose  it  had  not  been  set  aside.  A  former  re- 
covery, in  order  to  defeat  a  subsequent  action,  must  be 
pleaded  in  bar.  Therefore,  whether  we  understand  the 
court  as  granting  a  peremptory  non-suit,  or  directing 
the  jury  to  find  a  verdict  for  the  defendant,  or  both,  it 
was  an  error. 

But  had  it  been  true  that,  in  order  to  make  out  the 
plaintiff's  case,  it  was  necessary  for  her  to  introduce  the 
journal  entry  showing  the  setting  aside  of  the  judg- 
ment, and  her  counsel  had  prematurely  rested  the  case 
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without  introducing  it,  the  court  should  have  allowed 
him  to  withdraw  his  rest  for  the  purpose  of  introduc- 
ing it;  and  a  refusal  to  do  so  upon  the  reasonable 
and  timely  application  of  plaintiffs  counsel  was  an 
abuse  of  discretion  on  the  part  of  the  district  court, 
which  it  is  the  duty  of  this  court  to  correct. 

In  Mercer  v.  Sayre  (impleaded  with  Toler),  7  Johns., 
807,  afker  the  evidence  was  closed,  and  after  the  de- 
fendant's counsel  had  summed  up  to  the  jury,  and 
while  the  plaintiff's  counsel  was  addressing  the  jury, 
the  counsel  for  defendant  informed  the  judge  that  he 
had  just  discovered  certain  evidence  favorable  to  the 
defendant  which  he  asked  permission  to  give  to  the 
jury;  but  the  judge  thought  he  could  not  admit  the 
evidence  unless  the  plaintiffs  counsel  would  consent, 
which  being  refused,  the  evidence  was  rejected  and  ver- 
dict and  judgment  for  the  plaintiff  The  supreme 
court,  presided  over  by  then  chief  justice,  James  Kent, 
in  reversing  the  judgment  below,  say:  "The  judge, 
under  the  circumstances  of  the  case,  had  a  discretion  to 
admit  the  evidence ;  and  it  ought  in  sound  discretion 
to  have  been  received.  We  think,  therefore,  that  the 
defendants  are  entitled  to  a  new  trial."  There  is  an 
abundance  of  authorities  to  this  effect. 

Counsel  for  the  defendant  make  the  point  that  plain- 
tiff offered  no  testimony  as  to  demand  of  payment  of 
the  note  of  Mumford  and  notice  on  Heffley,  except  Lee 
P.  Gillette,  the  husband  of  plaintiff.  That  under  the 
laws  of  1873,  Gen.  Stat,  582,  section  329,  this  witness, 
being  the  plaintiff's  husband,  and  having  a  direct  legal 
interest  in  the  result  of  the  suit,  was  incompetent.  That 
hence  the  plaintiff  offered  no  testimony  on  that  point. 
The  section  referred  to  reads  as  follows ;  *  *  * 
"  Nor  shall  any  person,  having  a  direct  legal  interest  in 
the  result  of  any  civil  cause  or  proceeding,  be  a  com- 
petent witness  therein  when  the  adverse  party  is  an 
28 
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executor,  administrator,  or  legal  representative  of  a 
deceased  person."  The  note  sued  on  has  been  treated 
throughout  the  controversy  as  the  separate  property 
of  the  plaintiff.  It  has  not  been  shown  to  have  been 
in  the  possession  of  Lee  P.  Gillette,  except  for  the  pur- 
pose of  presentation  for  payment,  which  he  swears  he 
did  by  authority  of  the  plaintiff.  If  it  is  her  separate 
property,  then  her  husband  has  no  direct  legal  inter- 
est in  the  result  of  the  suit. 

Defendant's  counsel  also  make  the  point  that  plain- 
tiff should  bring  her  case  within  the  provisions  of  sec- 
tion 848,  on  page  656  of  the  General  Statutes.  That 
section  provides  that:  "After  such  petition  (for  fore- 
closure of  mortgage)  shall  be  filed,  while  the  same  is 
pending,  and  after  a  decree  rendered  thereon,  no  pro- 
ceedings whatever  shall  be  had  at  law  for  the  recoveiy 
of  the  debt  secured  by  the  mortgage  or  any  part 
thereof,  unless  authorized  by  the  court"  The  object  of 
this  section  is  to  prohibit  a  plaintiff,  after  having  com- 
menced an  action  to  foreclose  a  mortgage,  from  bring- 
ing a  separate  and  independent  suit  on  the  note  or 
bond  secured  by  the  mortgage.  This  is  not  a  separate 
or  independent  suit,  nor  is  it  a  proceeding  at  law.  It 
is  a  revivor  of  the  original  action  in  chancery  for  the 
foreclosure  of  a  mortgage  and  judgment  for  deficiency. 
At  the  same  time  it  is  incorrect  to  say  that  said  pro- 
ceeding was  unauthorized  by  the  court,  as  the  suit  was 
revived  by  order  of  this  court  See  7  Neb.  Repts.,  263. 

Defendant's  counsel  also  make  a  point  upon  the  tes- 
timony of  G.  W.  Covell,  wherein,  in  response  to  the 
rather  sweeping  question  of  the  court,  he  testifies  as  to 
statements  made  to  him  by  A.  Hefflcy  in  his  life-time 
to  the  effect  that  no  notice  had  been  given  him  of  a 
demand  on  Muraford  and  refusal  to  pay  the  note.  To 
this  it  may  be  answered  that  said  evidence  was  not 
called  out  by  the  plaintiff's  counsel,  but  was  excepted 
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to  by  him,  and  that,  as  it  would  not  have  been  respon- 
sive to  any  question  which  could  have  properly  been 
put  to  witness  on  cross-examination,  it  should  not  have 
been  permitted  to  go  to  the  jury.  It  need  scarcely  be 
added  that  it  would  be  incompetent  for  the  defendant 
to  prove  the  declarations  of  the  decedent  made  in  his 
life-time,  unless  made  in  the  presence  of  the  plaintiff, 
as  a  defense  to  the  action. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Reversbd  and  rbmandbd. 


School  District  Number  Two  of  Salinb  Oottntt, 

PLAINTIFF  IN  ERROR,  V.  ThB  BoARD   OF   CoUNTT  COM- 
MISSIONERS OF  Salinb  County,  defbndant  in  error. 

School  Funds:  coiTirtT  tbiasxtsbb:  distbibtttiok.  Under 
the  law,  since  the  constitution  of  1876  took  effect,  license  moneys 
are  devoted  to  the  support  of  common  schools ;  and  it  is  the  dutj 
of  the  treasurer  of  each  county  to  take  all  proper  measures  to 
secure  to  each  district  the  amount  to  which  it  is  entitled.  But 
the  county  is  in  no  way  answerable  for  the  acts  of  the  treasurer 
in  respect  of  this  duty. 

Error  to  the  Saline  county  district  court 

In  the  years  1876, 1877,  and  1878,  the  treasurer  of 
the  city  of  Crete  collected  the  sum  of  $3,700  as  license 
money  for  the  sale  of  intoxicating  liquors,  under  ordi- 
nances of  said  city  passed  pursuant  to  the  city's  general 
powers  and  the  authority  of  chapter  53  of  the  criminal 
code.  This  sum  of  money,  in  different  sums,  at  differ- 
ent times,  said  city  treasurer  turned  over  to  the  county 
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treasurer,  who  placed  it  to  the  credit  of  the  school  fand, 
and  disbursed  the  same  in  the  manner  practiced  prior 
to  the  adoption  of  the  state  constitution  of  1875. 

The  city  of  Crete  is  a  city  of  the  second  class,  of  less 
than  2,000  population.  The  plidntiff  is  a  school  dis- 
trict which  includes  all  the  area  and  population  of  the 
said  city  of  Crete.  The  plaintiff  demanded  the  money 
of  the  defendants.  From  the  refusal  of  the  board  of 
county  commissioners,  plaintiff  appealed  to  the  district 
court,  which  sustained  defendant's  demurrer  to  the  pe- 
tition and  dismissed  the  cause. 

TVne  ^  Dougherty^  for  plaintiff  in  error. 

If  plaintiff  is  entitled  to  sue  for  this  money,  the  right 
to  recover  is  sustained  by  reason  and  by  the  following 
authorities :  AdmWs  of  JDumond  v.  Carpenter^  8  John- 
son, 188.  Union  Bank  v.  Bank,  8  Mass.,  74.  Fowler 
V.  Shearer  J  7  Mass.,  14.  Wiseman  v.  lA/man,  7  Mass., 
288.  Mowatt  v.  Wright,  1  Wendell,  856.  Woodward  r. 
mU,  6  Wis.,  146.  Town  of  lUpon  v.  School  District,  17 
Wis.,  88. 

Hastings  ^  McQinUe,  for  defendant  in  error. 

Laeb,  J. 

The  action  below  was  commenced  to  recover  the 
amount  of  certain  license  moneys  which,  under  sec- 
tion 6,  article  Vlil  of  the  constitution  of  1875,  be- 
longed to  the  plaintiff,  and  should  have  been  applied 
exclusively  to  the  support  of  its  common  schools. 

But  we  think  the  plaintiff  has  mistaken  its  remedy. 
Although  the  funds  in  question  have  been  improperly 
used  by  the  several  school  districts  of  the  county,  their 
misapplication  was  a  work  in  which  the  board  of  com- 
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missioners  neither  took,  nor  could  take,  any  part  what- 
ever, and  for  which  the  county  is  in  no  way  liable. 

By  referring  to  sec.  72,  page  974,  Gen.  Stat.,  it  will 
be  seen  that  the  county  treasurer  is  intrusted  with  very 
large  powers  respecting  school  moneys,  and  is  made 
the  special  protector  of  funds  designed  for  the  support 
of  schools  within  his  county.  It  is  specially  enjoined 
upon  him  to  "  take  all  proper  measures  to  secure  to 
each  district  its  full  amount  of  school  funds"  from 
whatever  source  they  may  arise.  And  in  this  connec- 
tion it  is  his  duty,  when  such  funds  come  into  his 
hands,  to  credit  them  to  the  proper  district,  and  on 
proper  application  pay  them  over  to  the  officer  of  the 
district  entitled  to  receive  them  from  his  hands. 

With  the  management  of  this  business  the  county 
commissioners  have  no  voice  whatever.  They  cannot 
control — nor  is  the  county  in  anywise  answerable  for — 
the  acts  of  the  treasurer,  either  committed  or  omitted, 
in  respect  of  these  duties.  If  the  county  treasurer 
has  misappropriated  moneys  belonging  to  the  plaintiff, 
he  and  his  sureties  may  be  liable  in  a  proper  action  on 
his  bond;  but  the  county  very  clearly  is  not  liable 
therefor. 


Judgment  affirmed. 
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Jamjss  L.  Hilton,  plaintiff  in  ebbor,  v.  John  0.  Boss 

AND  OTHBBSy  DBFENDANTS  IN  BBBOB. 

1.  Attaohment:     bbhor:     unbbrtakino.     The  undertaking 

provided  for  by  *' An  act  to  provide  for  the  retention  of  at- 
tached property  pending  a  review  on  error,"  etc.  [Gen.  Stat, 
715],  passed  February  17,  1878,  not  being  necessarily  a  part  of 
the  record  of  the  case,  its  absence  therefrom  cannot  be  taken 
as  proof  that  it  was  not  in  fact  given. 

2.     :     .     Error  in  discharging  an  attachment  on  mo- 


tion of  defendant,  whereby  costs  are  wrongfully  visited  upon 
the  plaintiff,  is  not  cured  by  a  subsequent  final  judgment  in  the 
action  in  favor  of  the  defendant. 


▲FriDAYiT.     An  affidavit  setting  forth  the  existence  of 


the  grounds  of  attachment  in  the  words  of  the  statute,  unac- 
companied by  any  facts  showing  them  to  be  true,  will  support 
the  writ.  But  when  such  affidavit  is  met  by  the  positive  oath 
of  the  defendant  in  denial,  it  must  be  supported  by  competent 
evidence,  or  the  attachment  will  be  dissolved. 


;  DELiYBBT  UKDBBTAKiNG.  The  giving  of  a  delivery 
undertaking,  as  provided  in  sec.  206  of  the  code  of  civil  pro- 
cedure, neither  has  the  effect  of  dissolving  the  attachment  nor 
of  preventing  the  defendant  from  afterwards  moving  its  disso- 
lution as  to  the  whole  or  a  part  of  the  property  attached,  which 
he  may  do  at  any  time  before  final  judgment  in  the  action. 


Note. — In  support  of  the  third  point  of  syllabus,  see  also  EUiaon 
V.  Tallon^  2  Neb.,  16.  TalUm  v,  Ellison^  8  Neb.,  78.  But  in  an 
application  for  the  allowance  of  an  attachment  on  a  claim  not  due 
the  language  of  the  code  should  not  only  be'  repeated,  but  the  affi- 
davit should  also  contain  a  statement  of  the  facts  and  circumstances, 
such  as  ordinarily  disclose  the  intent,  purpose,  or  effect  in  the  dispo- 
sition of  the  property  as  injurious  to  the  rights  of  creditors.  SU- 
dentoff  V,  Annabilj  6  Neb.,  64.  The  affidavit  may  be  amended,  even 
after  a  motion  to  quash  the  proceedings  has  been  filed,  because  of 
that  particular  defect.  Struthera  v.  McDowell^  5  Neb.,  491.  The 
want  of  a  venue  is  fatal  unless  cured  by  amendment,  but  to  be  made 
available  the  motion  to  dissolve  in  such  case  must  be  made  before 
final  judgment  in  the  action.  Rudolf  v,  McDonald^  6  Neb.,  163. — 
Bkp. 
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Error  to  the  district  court  of  Buffalo  county. 
Heard  below  before  Gaslin,  J.  The  opinion  states 
the  case. 

Hamer  ^  Conner ^  for  plaintiff  in  error. 

E.  C.  Qdkins  and  Sam.  L.  Savidge,  for  defendants  in 
error. 

Lake,  J. 

This  is  a  proceeding  in  error  to  reverse  the  order  of 
the  district  court  for  Buffalo  county  discharging  an 
attachment  of  personal  property. 

A  preliminary  motion  is  interposed  by  the  defend- 
ant  in  error,  to  dismiss  the  case  upon  two  grounds : 

Ist.  Because  "  the  plaintiff  in  error  has  failed  to  give 
the  undertaking  required  by  an  act  entitled,  'An  act 
to  provide  for  the  retention  of  attached  property  pend- 
ing a  revievv'  on  error  of  an  order  discharging  the 
attachment,' "  passed  and  took  effect  February  17th, 
1878.     Gen.  Stat.,  715. 

2d.  "  That  the  original  action  in  which  the  attach- 
ment mentioned  in  this  cause  was  issued  has  proceeded 
to  final  judgment  in  favor  of  said  defendant.'* 

As  to  the  first  ground  of  the  motion,  it  may  be  an- 
swered that  we  have  nothing  before  us  to  show  that  the 
undertaking  required  by  this  very  crudely  expressed 
statute  was  not  given.  In  the  first  section  it  is  pro- 
vided that  the  plaintiff  in  error  "  shall  give  an  under- 
taking to  the  adverse  party,  with  surety  or  sureties  to 
be  approved  by  the  court  in  double  the  amount  of 
the  appraised  value  of  the  property  attached,  condi- 
tioned to  pay  said  adverse  party  all  damages  sustained 
by  such  party  in  consequence  of  the  filing  of  said  peti- 
tion in  error,  in  the  event  that  such  order  of  attach- 
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ment  shall  be  discharged  by  the  court  in  which  said 
petition  in  error  shall  be  filed,  as  having  been  unlaw- 
fully obtained." 

Although  it  is  by  no  means  so  clear  as  it  might  have 
been  made,  it  was,  we  think,  the  intention  of  the 
legislature  to  have  the  undertaking  approved  by  the 
court  whose  judgment  it  is  sought  to  have  reversed, 
and  then  deposited  with  the  clerk  thereof.  Be  that  aa 
it  may,  however,  it  is  clear  that  the  undertaking,  not 
being  necessarily  a  part  of  the  record  of  the  case,  its 
absence  therefrom  is  of  no  particular  significance,  and 
cannot  be  taken  as  proof  that  it  was  not  in  &ct  given. 
Of  this  matter  the  ofiicial  certificate  of  the  proper  clerk 
would  be  the  proper  evidence.  Therefore,  as  there  is 
no  evidence  before  us  that  the  proper  undertaking  was 
not  in  fact  given,  it  is  unnecessary  to  decide  what  the 
result  of  a  failure  to  give  it  would  be. 

As  to  the  second  point  we  answer  that,  if  the  order 
of  attachment,  having  been  properly  issued,  were  erro- 
neously  discharged  on  motion  of  the.  defendants, 
whereby  costs  were  wrongfully  visited  upon  the  plain- 
tiff, the  error  is  not  cured  by  the  fact  of  a  final  judg- 
ment being  since  rendered  which  would  have  dissolved 
the  attachment,  had  it  been  continued  to  that  time.  If 
it  were  properly  issued,  it  was  the  plaintiff's  right  to 
have  the  attachment  stand  until  final  judgment  in  the 
action,  unless  sooner  discharged  by  giving  of  the  under- 
taking to  "  perform  the  judgment  of  the  court,"  as  pro- 
vided in  section  219  of  the  code  of  civil  procedure. 
Gen.  Stat.,  560.  While  a  final  judgment  in  the  action, 
in  favor  of  the  defendants,  terminates  the  proceedings 
in  attachment  in  their  favor,  it  does  not  have  the  effect 
of  curing  all  previous  errors  committed  by  the  court  or 
judge,  respecting  the  attached  property,  prejudicial  to 
the  plaintiff.  The  motion  to  dismiss  the  petition  in 
error  must  therefore  be  overruled. 
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But  was  there  error  in  the  ruling  of  the  court  on  the 
motion  to  dissolve  the  attachment?  We  think  not 
most  clearlyl  The  affidavit  on  which  the  attachment 
issued  set  forth,  substantially  in  the  words  of  the  stat- 
ute, the  fifth,  sixth,  eighth,  and  ninth  causes  men- 
tioned in  section  198  of  the  code  of  civil  procedure 
(Gen  Stat.,  556)  as  grounds  for  which  a  plaintiff  may 
"  have  an  attachment  against  the  property  of  the  de- 
fendant." But  no  facts  or  circumstances  were  given 
showing,  or  even  tending  to  show,  the  actual  existence 
of  any  one  of  these  grounds.  "While  an  affidavit  of  this 
description,  acquiesced  in,  will  sustain  an  attachment, 
it  is  not  sufficient  for  this  purpose  when  met  by  the 
positive  oath  of  the  defendant  in  denial,  but  must  itself 
be  supported  by  competent  proof,  or  the  attachment 
will  be  discharged.  Goston  v,  PaigCy  9  Ohio  State,  897. 
Emmit  v.  Yeigh,  12  Ohio 'State,  335.  Mlison  v.  TaOanj 
2  Neb.,  14.     Tallon  v.  Ellison,  3  Neb.,  78. 

Here,  however,  we  have,  in  addition  to  a  positive  de- 
nial of  the  truth  of  the  plaintiff's  affidavit,  a  very  con- 
clusive showing  of  facts  and  circumstances  establishing 
its  falsity  as  to  all  of  the  statutory  grounds  for  the  at- 
tachment recited  therein. 

But  the  hope  of  a  reversal  seems  to  rest,  not  so  much 
upon  the  strength  of  the  plaintiff's  case,  as  upon  what 
is  supposed  by  counsel  to  constitute  an  estoppel  of  all 
inquiry  concerning  the  validity  of  the  attachment  pro- 
ceedings prior  to  the  levy  of  the  order.  It  is  claimed 
here,  and  was  in  the  court  below,  that  the  sheriff,  in 
executing  the  order  of  attachment,  took  from  the  de- 
fendants what  is  known  as  a  delivery  undertaking  ac- 
cording to  section  206  of  the  code,  "  that  the  property, 
or  the  appraised  value  thereof  in  money,  should  be 
forthcoming  to  answer  the  judgment  of  the  court  in 
the  action ;"  and  that  thereupon  the  goods  were  left  in 
possession  of  the  persons  where  found.     Gen.  Stat., 
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558.  That  this  claim  accords  ftiUy  with  the  facts  as  they 
actually  transpired  is  established  beyond  all  contro- 
versy, if  we  were  permitted  to  look  beyond  the  sheriff's 
return  to  ascertain  just  what  he  did  under  the  writ 
But,  in  the  consideration  of  this  matter,  we  must  take 
the  return  of  the  officer  as  conclusive;  and  in  this,  not 
only  is  no  mention  made  of  the  said  undertaking,  bat 
the  sheriff  expressly  says:  "I  now  have  the  property 
mentioned  in  the  above  inventory  and  appraisement  in 
my  possession."  There  is  no  doubt  whatever  of  the 
&lsity  of  this  part  of  the  return,  for  it  is  shown  by  sev- 
eral affidavits,  among  them  that  of  the  sheriff  himself, 
giving  a  copy  thereof,  showing  that  the  undertaking 
was  accepted,  and  the  goods  left  with  the  defendants, 
who  continued  thereafter  to  dispose  of  them  as  they 
had  done  before  the  levy  was  made. 

But  even  if  these  facts  were-  embodied  in  the  return, 
as  they  clearly  should  have  been  under  section  211  of 
the  code  (Gen.  Stat,  559),  still  they  could  not  have 
the  effect  contended  for  by  plaintiff's  counsel,  for  the 
giving  of  such  an  undertaking  neither  has  the  effect  of 
dissolving  the  attachment  nor  of  preventing  the  de- 
fendant from  afterwards  moving  its  dissolution,  as  a 
moment's  attention  to  the  statute  will  show.  Indeed, 
one  of  the  provisions  of  the  undertaking  is,  that  the 
property  shall  be  forthcoming,  to  be  disposed  of  in  sat- 
isfaction of  the  claim  for  which  the  attachment  was 
made.  Again,  section  229  of  the  code  declares  that 
"  the  court  may  compel  the  delivery  to  the  sheriff,  for 
sale,  of  any  of  the  attached  property  for  which  an 
undertaking  may  have  been  given,  and  may  proceed 
summarily,  on  such  undertaking,  to  enforce  the  deliv- 
ery of  the  property,"  etc.  And  section  230  is  of  sim- 
ilar import     Gen.  Stat,  562. 

Speaking  of  a  statute  very  similar  to  ours  on  this 
subject,  the  supreme  court  of  Missouri  say  that,  "it 
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was  not  intended  to  divest  the  lien  of  the  creditor,  but 
was  intended  chiefly  to  save  expense  to  the  parties,  and 
had  in  view  only  such  property  as  could  be  used  with- 
out impairing  its  value."  Evans  v.  Kingy  7  Mo.,  411. 
So,  too,  the  supreme  court  of  Ohio,  in  BuUedge  v,  Corhin^ 
10  Ohio  State,  478,  in  construing  a  statute  from  which 
ours  was  copied,  say :  "  The  party  to  whom  the  sherijBP 
BO  re-delivers  it  thereby  receives  and  holds  it  as  the 
bailee  of  the  sheriff,  and  the  property  is  still  in  con- 
templation of  law  in  the  possession  of  the  sheriff,  so 
far  as  subsequent  attaching  creditors  are  concerned." 

And  we  think  it  equally  clear  that,  by  giving  the  un- 
dertaking, notwithstanding  which,  as  we  have  shown, 
the  attached  property  is  liable  at  any  time  to  be  retaken 
by  the  sheriff,  by  order  of  the  court,  the  defendant  did 
not  estop  himself  from  questioning  the  validity  of  the 
seizure.  The  time  within  which  a  motion  to  discharge 
the  attachment  may  be  filed ,  seems  to  co-exist  with  it, 
up  to  the  rendition  of  final  judgment  in  the  action. 
Rudolf  V.  McDonald^  6  Neb.,  163.  Thus  it  is  provided 
in  section  235  of  the  code  that:  "The  defendant  may, 
at  any  time  before  judgmenty  upon  reasonable  notice  to 
the  plaintiff,  move  to  discharge  the  attachment  as  to 
the  whole  or  a  part  of  the  property  attached."  Gen. 
Stat.,  563.  And  this  right  may  be  exercised,  whether 
the  property  be  in  the  actual  possession  of  the  officer 
or  has  been  released,  and  is  subject  to  the  order  of  the 
court  utider  such  undertaking  in  the  hands  of  the  de- 
fendant, or  in  the  hands  of  a  third  person  as  garnishee. 
Seney's  Code,  308.     Note  1  to  sec.  212,  Ohio  Code. 

Such  being  our  views  of  the  questions  presented,  the 
order  of  the  district  court  must  be  affirmed. 

Ordeb  affirmed. 
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Mabt  J.  Dolby,  PLAnrriFF  nr  error,  y.  Rbubbn  R. 

TiNGLEY,  DEFENDANT  IN  BRBOB. 

1*  Praotioe:  motioh  fob  vok-suit.  "Where  there  is  testimonj 
tending  to  sustain  a  cause  of  aotion,  a  motion  to  non-suit  tha 
plaintiff  should  be  overruled. 

S.    :    aAKKisHMxirr.    Where  an  action  was  commenced  in 


the  county  court  and  a  garnishee  duly  summoned,  who  an- 
swered, admitting  the  possession  of  assets  of  the  debtor,  judg- 
ment in  the  county  court  in  favor  of  the  debtor  will  not  discharge 
the  garnishee  where,  on  appeal  to  U^e  district  court,  judgment  is 
rendered  in  favor  of  the  plaintiff.  But  otherwise  if  no  appeal 
is  taken  or  the  attachment  is  discharged. 


8.  ;     .      A    garnishee    answered     in     the    county 

court  that  he  had  under  his  "control  notes,  judgments,  and 
other  evidences  of  indebtedness ''  belonging  to  the  debtor,  "  in 
the  aggregate  about  $2,000/'  and  an  order  was  entered  for  him 
to  retain  "the  sum  of  |450  and  |25  to  cover  costs  to  abide  the 
further  event  of  the  suit.''  On  appeal  to  the  district  court, 
Heldf  that  the  garnishee  was  not  discharged,  but  that  no  recov- 
ery could  be  had  against  him  under  the  order  of  the  court  until 
he  had  collected  some  of  the  assets  or  converted  the  same  into 
money. 

Error  to  the  Lancaster  county  district  court,  where 
the  cause  was  tried  before  Pound,  J. 

A.  C  RickettSj  for  plaintijff  in  error. 

1.  By  our  statutes,  when  an  appeal  is  taken  irom 
the  county  court  to  the  district  court  the  latter  becomes 
possessed  of  the  entire  case  with  all  its  incidents,  and 
carries  its  own  Judgments  into  execution  without  any 

Note. — Garnishment  after  judgment,  under  sec.  244  of  the  civil 
code,  Oen.  Stat.,  665,  is  authorized  only  when  an  execution  has  been 
issued  and  returned  unsatisfied  for  want  of  property.  If  in  such  case 
the  judgment  is  set  asicUj  the  garnishee  is  discharged.  CUmgh  v. 
Buck^  6  Neb.,  848.— Rkf. 
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intervention  of  the  lower  court.  The  judgment  of  the 
county  court  is  expunged  and  the  court  itself  divested 
of  all  control  over,  or  power  in,  the  case.  By  process 
of  law  the  action  is  simply  transferred  and  continued 
in  another  jurisdiction,  to  be  passed  upon  in  all  re- 
spects as  though  originally  brought  there.  If  there  is 
no  judgment  releasing  the  defendant  in  attachment, 
then  there  is  no  judgment  releasing  his  debtor  the  gar- 
nishee, who  is  much  less  interested  and  a  mere  stake- 
holder for  the  parties  litigant;  like  money  or  property 
in  the  hands  of  the  court  he  must  follow  the  suit  to 
which  he  belongs,  to  await  the  orders  of  the  court. 
Gen.  Stat,  268,  sec.  26.  Code  Civ.  Procd.,  sec.  1008 
and  1010.  4  la.,  230.  23  Pick.,  465.  9  la.,  429. 
Drake  on  Attachments,  sec.  960  and  658.  3  la.,  20&. 
6  Wheat,  194.  8  Blatch.  U.  S.  Cirt.,  34.  38  Ga.,  602. 
8  Ala.,  811.    9  Ala.,  223.     18  Ala.,  80.     6  Ala.,  683. 

8  Ohio,  274.     27  HI.,  862.     8  Stewart,  90. 

2.  The  evidence  shows  a  final  order  directing  the 
garnishee,  defendant  in  error,  to  pay  the  garnished 
mon6y  into  court.  From  this  order  no  appeal  has 
been  taken,  neither  has  it  been  set  aside  or  modified, 
but  remains  in  full  force  j;ind  eftect  (like  other  judg- 
ments it  cannot  be  attacked  collaterally),  and  the  de- 
fendant in  error  cannot  now  be  heard  to  dispute  his 
liability.     Wilson  v.  Bvmey^  8  Neb.,  89.    6  O.  S.,  42. 

9  Ohio  State,  388. 

Brovm^  Marshall  ^  Caldioelly  for  defendant  in  error, 
contended  that  garnishment,  being  a  purely  statutory 
proceeding,  cannot  be  pushed  in  its  operation  beyond 
the  letter  of  the  statute  under  which  it  is  resorted  to. 
Drake  on  Attachments,  sec.  451.  65  N".  C,  681. 
That  from  an  examination  of  sec.  226  and  1006  of  the 
code.  Gen.  Stat.,  526,  686,  the  word  "judgment'*  must 
mean  the  same  in  one  section  as  in  the  other,  and  if  so 
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it  must  be  decisive  of  this  case,  for  in  the  former  seo- 
tion  the  judgment  for  the  defendant  in  attachment 
discharges  the  garnishee,  and  m  the  latter  the  judg- 
ment may  be  appealed  to  the  district  court  after  the 
garnishee  is  discharged.  That  no  provision  can  be 
found  anywhere  for  continuing  the  garnishment  if 
judgment  is  rendered  in  favor  of  the  defendant  in  the 
court  where  the  action  is  commenced,  while  an  express 
statute  is  found  discharging  the  garnishee  under  such 
circumstances.  Boston  v.  Wright^  8  Kan.,  227.  GhUes 
v.  Saunders^  18  Ean.,  411.  Butcher  v.  Thylor^  18  Kan,, 
688. 

Maxwell,  Ch.  J. 

On  the  sixth  day  of  July,  1875,  Thomas  J.  H.  Dolby 
commenced  an  action  against  R.  F.  Parshall  by  at- 
tachment in  the  county  court  of  Lancaster  county, 
Tingley  being  served  with  process  of  garnishment 
On  the  second  day  of  August  of  that  year  Tingley  ap- 
peared and  answered :  "  I  have  under  my  control  notes, 
judgments,  and  evidences  of  indebtedness  belonging 
to  Parshall  in  the  aggregate  of  about  $2,000,  more  or 
less.'*  The  court  thereupon  made  the  following  order : 
"  It  is  ordered  that  R.  R.  Tingley,  the  within  named 
garnishee,  keep  and  retain  in  his  hands  the  sum  of 
$450,  and  $25  to  cover  costs,  to  abide  the  further  event 
of  the  suit"  Various  adjournments  of  the  cause 
were  had  until  the  twentieth  day  of  September  of  that 
year,  when  the  case  was  tried  and  judgment  rendered 
in  favor  of  the  defendant,  Parshall.  The  plaintiff 
appealed  the  cause  to  the  district  court,  where  in  Feb- 
ruary, 1878,  judgment  was  rendered  in  his  favor  for 
the  sum  of  $549.20  and  costs.  On  the  second  day  of 
March  thereafter  the  district  court  sustained  a  motion 
to  require   "Tingley,  the  garnishee  herein,  to   pay 
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money  into  court  as  per  his  answer  and  order  hereto- 
fore made."  The  money  not  being  paid,  the  plaintiff 
brought  this  action  against  the  garnishee.  The  de- 
fendant herein  in  his  answer  alleges : 

First.  That  he  was  discharged  by  the  judgment  for 
the  defendant  in  the  county  court. 

Second.  That,  in  obedience  to  the  order  of  the  dis- 
trict court,  he,  on  the  fifteenth  day  of  March,  1878, 
presented  to  the  clerk  of  the  district  court  the  note  of 
J.  H.  Dolby  to  R.  F.  Parshall  for  about  the  sum  of 
$492,  and  therefore  he  has  complied  with  the  order  of 
said  court. 

Third.  That  prior  to  the  notice  of  garnishment 
Parshall  was  indebted  to  him  in  the  sum  of  $921  and 
upwards,  and  the  proceeds  of  the  assets  were  to  be  ap- 
plied in  payment  of  the  indebtedness  due  said  defend- 
ant, and  that  Parshall  is  still  indebted  on  the  original 
indebtedness  the  sum  of  $525  and  upwards,  and  con- 
siderable sums  expended  in  conducting  suits  for  the 
collection  of  said  assets.  The  defendant  also  alleges 
that  he  has  not  been  able  to  collect  enough  to  satisfy 
his  own  claim.  He  also  alleges  that  some  of  the  notes 
and  assets  are  of  no  value. 

It  is  unnecessary  to  notice  the  reply.  On  the  trial  of 
the  cause  the  plaintiff  introduced  the  judgment  against 
Parshall,  and  a  transcript  of  the  proceedings  of  the 
county  court,  the  answer  of  the  garnishee  therein,  and 
the  order  of  the  court  thereon,  and  also  the  order  on 
the  garnishee  in  the  district  court  and  the  assignment 
to  plaintiff,  and  rested.  The  defendant  then  filed  a 
motion  for  a  non-suit.  1.  Because  the  court  had  no 
jurisdiction.  2.  Because  the  appeal  to  the  district  court 
did  not  affect  the  garnishee.  8.  Because  the  evidence 
was  not  sufficient  to  sustain  a  judgment.  The  motion 
was  sustained  and  the  cause  dismissed.  The  plaintiff 
brings  the  cause  into  this  court  by  petition  in  error. 
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questions  of  fact  are  involved  as  to  his  liability,  the 
case  should  not  be  disposed  of  in  this  summary  man- 
ner. 

But  the  order  in  this  case  was  to  retain  a  certdn 
amount  of  money.  Section  200  of  the  Ohio  code  pro- 
vides for  issuing  an  execution  in  all  cases  where  '^the 
garnishee  shall  admit  an  indebtedness  to  the  defend- 
ant" The  remedy  provided  by  the  code  is  by  action 
against  the  garnishee.  And  the  order,  together  with 
the  admissions  of  indebtedness  of  the  garnishee,  may 
be  given  in  evidence  upon  the  trial.  But  where,  as  in 
this  case,  the  garnishee  seeks  to  apply  the  assets  col- 
lected by  him  to  his  own  use,  the  right  to  make  such 
application,  when  denied,  is  a  question  of  fact  which 
must  be  submitted  to  the  jury.  The!  court  therefore 
erred  in  sustaining  the  motion  for  a  non-suit. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Ebvsbsbb  and  rbmakded. 


Mild  F.  Ebllogo,  appellant,  v.  Lukh  Laybndbr  and 

othbbs,  appellbbs. 

1.  Speoiflo  Ferformanoe.  A  plaintiff  need  not  in  all  cases 
necessarily  perform  or  offer  to  perform  all  of  his  part  of  a  con- 
tract in  order  to  maintain  an  action  for  specific  performance. 
So  heldf  Where  defendant  had  entered  into  an  agreement  for 
the  sale  of  certain  real  property  to  the  plaintiff,  who  paid  part 
of  the  consideration,  gave  notes  for  the  balance,  which  were 
sold  and  endorsed  by  defendant  to  a  third  party,  upon  payment 
of  which  defendant  was  to  give  a  deed  for  the  property,  and  be- 
fore the  maturity  of  the  note  judgments  were  recovered  against 
defendant,  which  were  in  form  a  lien  upon  the  property,  the 
contract  not  having  been  recorded,  and  defendant,  after  matur- 
ity of  the  notes,  conveying  the  property  to  another. 
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2.  IVotice.  A  conveyed  land  to  B,  a  married  woman  ;  G  had  an 
equitable.interest  in  the  land,  of  which  A  had  knowledge  when 
he  received  the  title,  as  well  as  when  he  conveyed  it.  The  ne- 
gotiations on  the  part  of  B  for  the  purchase  and  conveyance  of 
the  land  were  conducted  by  her  husband,  as  her  agent,  who 
was  a  partner  in  a  firm  of  general  land  agents,  who,  at  the  time 
of  these  transactions  and  for  some  time  previously,  had  the  said 
real  property  on  their  books  for  sale  as  the  property  of  G,  he, 
the  husband,  having  entered  the  same  on  said  books,  and  know- 
ing of  the  interest  of  0  in  the  property,  although  the  naked 
legal  title  was  in  another.  Held,  That  B  had  notice  of  the 
equitable  interest  of  G,  and  took  the  title  subject  thereto. 

Appbal  from  Lancaster  county  district  court.  The 
action  was  for  the  specific  performance  of  a  contract 
which,  with  the  facts  prior  and  subsequent  to  its  exe- 
cution, are  set  forth  in  the  opinion  sufficient  to  an  un- 
derstanding of  the  case.  Defendants  below  had  judg- 
ment before  Pound,  J.,  dismissing  the  casei  and  plaintiff 
appealed. 

Lambj  BWmgsley  ^  Lawbertson  and  Broum  ^  Mar* 
shall,  for  plaintiff  in  error. 

1.  Time  is  not  of  the  essence  of  this  contract. 
Dorsey  v.  HaJl,  7  Neb.,  464.  Hoagland  v.  LatouretiBj  2 
New  Jersey  Eq.,  254.  Huffman  v.  Summery  17  Id., 
264.     King  v.  Buckman,  21  Id.,  599. 

2.  Where  the  vendor  again  sells  the  estate  of  which, 
by  reason  of  the  first  contract,  he  is  only  seized  in 
trust,  he  will  be  considered  as  selling  it  for  the  benefit 
of  the  person  for  whom  by  the  first  contract  he  became 
trustee,  and  therefore  liable  to  account,  or  the  second 
purchaser,  if  he  had  notice  at  the  time  of  his  purchase 
of  the  previous  contract,  will  be  compelled  to  convey 
the  property  to  the  first  pufchaser.  Hoagland  v,  Tjo- 
iourettCy  2  New  Jersey  Eq.,  264.  Dovming  v.  Bisley,  14 
Id.,  94.     Murray  v.  Ballou,  1  Johns.  Ch.,  566. 

8.     The  entry  of  Kellogg  into  possession  and  his 
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payment  of  part  of  the  price  are  of  themselves  a  suffi- 
cient ground  to  entitle  him  to  relief  when  perhaps  re- 
lief could  not  otherwise  be  granted.  Bellamy  v.  Bags- 
dalCy  14  B.  Monr.,  364.  Edgerton  v.  Peckham^  11  Paige, 
862.    Hoag  v.  Oioen,  60  Barb.,  84. 

4.  The  plaintiff  should  not  have  been  turned  out  of 
court  without  any  relief,  and  if  the  court  were  of  the 
opinion  that  there  was  a  rescission  at  Salem,  it  should 
have  done. equity  between  the  parties,  the  plaintiff 
should  have  had  a  decree  for  the  re-payment  for  the 
advanced  purchase  money — Eaton  r.  Bedickj  1  Neb., 
805 — ^and  a  decree  enforcing  an  equitable  lien  on  the 
land  for  the  amount  he  had  already  paid.  Wickman  v. 
BobinaoUy  14  Wis.,  493,  and  case^  cited.  Story's  Eq., 
sec.  1217.  1  A.  K.  Marshall,  Ky.,  495.  WtUard  v. 
Taylor y  8  Wallace,  567.  Quinn  v.  Roath^  37  Conn.,  16. 
SneU  V.  Miichdly  65  Me.,  48.  Smoot  v.  jRea,  19  Md., 
898. 

Harwood  ^  Ames  and  James  E.  PhUpott,  for  appellees. 

1.  Is*  not  an  estoppel  against  Kellogg  proven  in 
favor  of  Lavender  and  his  grantees?  Acting  in  good 
faith,  upon  the  refusal  of  Kellogg  to  complete  the  pur- 
chase,  Lavender  conveyed  with  warranty  to  Philpott 
and  Caution,  to  whom  the  refusal  was  made,  and  they 
also,  relying  upon  the  refusal  and  circumstances,  pur- 
chased for  and  paid  a  valuable  consideration. 

2.  The  contract  between  Lavender  and  Kellogg 
was  never  acknowledged  or  made  of  record,  and  there 
is  no  testimony  that  E.  Mary  Gregory,  the  present 
holder,  for  a  valuable  consideration,  of  the  title  under 
Lavender's  grantees,  ever  had  any  notice  or  knowledge 
of  it  until  after  the  commencement  of  this  action. 

8.  No  fault  can  be  imputed  to  Lavender,  and  con- 
sequently none  to  his  grantees,  or  those  claiming  under 
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them.  He  only  contracted  to  convey  upon  payment 
of  both  notes.  An  action  is  now  pending  on  the  last 
note,  against  Lavender  as  endorser,  which  may  be  pros- 
ecuted to  judgment;  and  Lavender  and  his  grantees 
have  never  been  apprised  of  its  payment,  neither  has 
it  been  paid,  unless  the  articles  of  confederation  found 
in  the  record  are  regarded  as  payment,  which  we 
apprehend  will  not  be  done,  especially  because  of  the 
fact  that  Parshall,  the  owner  of  the  note,  whose  action 
is  now  pending  upon  it,  has  declined  to  accept  a  part- 
nership  in  the  confederacy  as  payment  That  he  is 
wholly  ignorant  of  the  final  consummation  of  the 
scheme  is  evident  both  from  the  record  and  from  the 
absence  of  his  testimony  as  a  witness.  He  is  one  of 
the  enemy  upon  whom  the  '*  confederate  brigadiers" 
of  this  transaction  hope  to  subsist. 

Cobb,  J. 

The  plaintiff  purchased  the  real  estate  in  question — 
two  city  lots  in  Lincoln,  with  a  dwelling  house  thereon, 
on  the  13th  day  of  July,  1872;  the  said  purchaae  was 
evidenced  by  a  writing  of  which  the  following  is  a 
copy: 

"Agreement  made  and  entered  into  the  thirtieth 
day  of  July,  1872,  between  Luke  Lavender,  of  Lincoln, 
county  of  Lancaster,  and  state  of  Nebraska,  and  M.  F. 
Kellogg,  city  of  Lincoln,  county,  state  aforesaid.  Wit- 
nesseth  that  the  said  Luke  Lavender,  in  consideration 
of  the  sum  of  five  hundred  dollars  now  pai<l,  and  the 
sum  of  one  thousand  dollars  to  be  paid  the  first  day  of 
May,  A.D.  1873,  and  the  further  sum  of  one  thousand 
dollars  to  be  paid  on  or  before  the  first  day  May,  1874, 
when  a  deed  is  executed,  doth  grant,  bargain,  and  sell 
unto  the  said  M.  F.  Kellogg,  his  heirs  and  assigns,  all 
that  piece  or  parcel  of  land  situate  in  the  county  of 
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Lancaster,  city  of  Lincoln,  and  known  on  the  recorded 
plat  as  lots  11  and  12,  in  block  10  of  Lavender's  additiou 
to  Lincoln,  together  with  all  and  singular  the  appup- 
tenances  thereunto  belonging  or  in  anywise  apper- 
taining; and  the  parties  hereby  bind  themselves,  their 
heirs,  executors,  and  administrators  for  the  perform- 
ance of  all  and  every  part  of  the  above  agreement.  Aa 
witness  our  hands  and  seals,  day  and  year  first  above 
written." 

'^  Signed,  sealed,  and  delivered 
In  the  presence  of,  "  Luke  Lavender. 

"Witness :  "  M.  F.  KELLooa. 

"  C.  0.  Parmbnter." 

The  plaintiff  paid  the  $500  down,  and  executed  and 
delivered  notes  for  the  two  deferred  payments  as  set 
out  in  the  agreement  The  agreement  was  not  ac- 
knowledged or  recorded.  Kellogg  went  into  posses- 
sion of  the  property,  and  with  his  family  moved  into 
the  house  on  the  premises  and  continued  to  reside 
there  for  about  a  year.  The  first  deferred  payment 
was  about  to  become  due,  and  the  plaintiff  (Kellogg) 
being  unable  to  raise  more  than  seven  hundred  of  the 
thousand  dollars,  applied  to  J.  W.  Hartley,  a  banker, 
gave  him  the  seven  hundred  dollars  which  he  had,  and 
obtained  from  him  an  agreement  to  advance  the  re- 
maining three  hundred  dollars  and  take  up  the  said 
note  when  it  should  become  due,  and  to  secure  him, 
and  finally  to  repay  the  three  hundred  dollars,  he 
placed  the  said  property  in  the  hands  of  Hartley  to  be 
rented  and  sold;  he  the  said  Kellogg  removing  with 
his  family  from  said  property  to  Salem,  Richardson 
county.  In  accordance  with  said  agreement  between 
Kellogg  and  Hartley,  the  said  first  note  was  paid  at  or 
about  maturity;  and  about  that  time,  in  the  spring  or 
summer  of  1873,  the  said  Hartley  placed  the  said  prop- 
erty in  the  hands  of  McMurtry  &  Gregory,  land  agents, 
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to  rent  and  sell  the  same  on  account  of  Kellogg,  the 
plaintiff.  They  agreed  to  act  as  such  agents — ^the  de- 
fendant Gregory  placing  the  description  of  the  prop- 
erty on  their  books.  McMurtry  &  Gregory  acting  as 
such  agents,  received  and  communicated  to  Hartley 
several  offers  to  purchase  said  property,  none  of  which 
were  accepted. 

Upon  making  the  said  contract  and  sale,  the  defend- 
ant, Luke  Lavender,  took  the  two  notes  hereinbefore 
described  to  Deacon  Tingley,  who,  as  the  agent  of  one 
Parshall,  a  non-resident,  was  engaged  in  loaning  and 
investing  money,  collecting  the  same,  etc.,  and  sold 
them  to  him,  endorsing  one  of  them — the  first  one  to 
fall  due — without  recourse,  and  the  other  generally. 
Philpott  &  Cantlon  were  Lavender's  general  attorneys, 
and  one  of  them  drew  up  the  said  contract  of  sale  be- 
tween Lavender  and  Kellogg.  About  the  time  of  the 
last  mentioned  note  becoming  due,  it  was  put  into  the 
hands  of  Philpott  &  Cantlon  for  collection  on  account 
of  said  Parshall,  who  owned  it  through  Tingley  his 
agent.  They  at  the  same  time  procured  a  deed  to  be 
executed  by  Lavender  to  Kellogg  of  the  said  lots,  and 
one  of  them  went  to  the  home  of  the  said  Kellogg  and 
tendered  him  the  deed,  and  demanded  payment  of  the 
note.  The  note  was  not  paid,  whereupon  it  was  re- 
turned to  Tingley  as  uncollectible,  and  shortly  after- 
wards the  property  was  conveyed  by  Lavender  to 
Philpott  &  Cantlon,  who  shortly''  afterwards  sold  and 
conveyed  it  to  the  defendant,  E.  Mary  Gregory,  wife 
of  John  S.  Gregory,  the  trade  being  in  fact  made  by 
the  said  John  S.  Gregory. 

Thus  it  is  seen  that,  by  reason  of  the  failure  of  Kel- 
logg to  pay  the  notes,  and  the  action  of  Lavender  in 
conveying  the  land  upon  such  failure,  unless  the  plain- 
tiff is  entitled  to  relief  in  this  action  he  has  lost  the 
$1200  which  he  has  paid,  and  is  liable  for  $1300  more, 
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but  which  he  is  probably  unable  to  pay,  and  in  that 
case  the  same  will  be  a  total  loss  to  Parshall  and  Hartley, 
both  of  whom  have  acted  in  good  faith  in  the  prem- 
ises. Kellogg  has  not  performed  his  part  of  the  con- 
tract entirely.  But  does  that  preclude  him  from  all 
relief  in  a  court  of  equity  ?  When  the  last  note  be- 
came due  he  did  not  pay  it  for  two  reasons :  Firsts  he 
was  unable  to  pay  it;  and  second^  had  he  been  able  to 
pay  it,  Lavender  had  suffered  the  lots  to  become  in- 
cumbered by  judgments  then  of  record  against  him, 
and  so  Kellogg  could  not  have  paid  off  the  said  note  with 
safety  without  having  first  applied  to  a  court  of  equity 
to  have  the  said  moneys  applied  upon  said  judgments, 
and  the  lien  thereof  taken  off  from  the  said  property. 
And  this  could  not  have  been  done  because  Lavender 
had  sold  and  endorsed  the  said  note  to  Parshall,  and 
the  money,  had  Kellogg  been  able  to  pay  it  at  matu- 
rity, must  have  gone  to  him.  It  will  not  be  deemed 
necessary  to  cite  authorities  to  the  effect  that  equity 
will  not  require  of  the  plaintiff,  as  a  condition  prece- 
dent to  his  bringing  suit  for  a  specific  performance, 
that  he  should  have  made  payments  which  the  princi- 
pal defendant  has  placed  it  out  of  his  power  to  make, 
with  safety  and  justice  to  the  rights  of  others.  But, 
laying  aside  the  consideration  of  the  effect  of  the  judg- 
ments rendered  against  Lavender,  and  which  were  con- 
sequently incumbrances  upon  the  title  of  the  property 
in  question,  it  is  not  always  necessary  that  a  plaintiff, 
in  order  to  maintain  an  action  for  specific  performance, 
should  first  perform,  or  offer  to  perform,  all  of  his  part 
of  the  contract  Says  an  eminent  legal  writer:  "  The 
law  holds  parties  strictly  to  the  very  terms  of  their 
engagements,  and  demands  from  the  plaintiff  an  exact 
performance  of  all  the  stipulations  on  his  part  which 
are  essential  to  a  recovery,  or  else  no  legal  right  of 
action  accrues  to  him.    Equity  distinguishes  between 
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those  terms  and  stipulations  which  are  of  the  essence 
of  the  contract  and  those  which  are  not  of  the  essence, 
and  does  not  permit  the  defendant  to  set  up  a  breach 
of  the  latter  as  a  complete  bar  to  all  relief,  or  as  a  suf- 
ficient reason  for  wholly  refusing  to  execute  the 
agreement.  In  these  cases  no  action  at  law  can  be 
maintained ;  but  equity,  if  the  contract  is  otherwise  a 
proper  one,  will  decree  a  specific  performance  with 
such  compensations  or  allowances  as  may  be  found 
just  to  the  parties."  Pomeroy  on  the  Specific  Per- 
formance of  Contracts,  sec.  29.  "  Even  when  the  par- 
tial failure  or  inability  to  perform,  and  the  consequent 
loss  of  a  legal  remedy,  result  directly  from  the  default 
of  the  plaintiflF  himself,  the  contract  will  be  specifically 
enforced  if  the  relief  is  demanded  by  equitable  prin- 
ciples/* Ibid.  The  same  doctrine  is  stated  by  Lord 
Redesdale  in  the  following  language :  "  Courts  of 
equity  have  therefore  enforced  contracts  specifically 
where  no  action  for  damages  could  be  maintained; 
for  at  law  the  party  plaintiff  must  have  strictly  per- 
formed his  part,  and  the  inconvenience  of  insisting 
upon  that  in  all  cases  was  sufficient  to  require  the  in- 
terference of  courts  of  equity.  They  dispense  with 
that  which  would  make  compliance  with  what  the  law 
requires  oppressive ;  and  in  various  cases  of  such  con- 
tracts they  are  in  the  constant  habit  of  relieving  the 
man  who  has  acted  fairly,  though  negligently."  Lem- 
man  v.  Napper^  2  Sch.  &  Lef.,  682. 

In  this  case  time  was  not  an  essential  nor  even  a 
material  element  in  the  contract.  Lavender,  by  trad- 
ing off  the  notes,  had  not  only  made  it  a  matter  al- 
most, if  not  quite,  of  indifference  to  himself  whether 
they  were  ever  paid  or  not,  but  had  placed  it  out  of 
his  power  to  return  the  notes  to  Kellogg  for  the  pur- 
pose of  rescinding  the  contract.  In  order  to  have 
made  time  an  essential  element  in  the  contract,  the 
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same  being  worded  as  it  was,  it  would  have  been  neces- 
sary for  Lavender  to  have  notified  Kellogg  to  pay  the 
unpaid  note  within  a  reasonable  time  then  specified, 
and  upon  his  failure  to  pay  within  such  time  he  must 
then  have  placed  him  in  statu  quo^  returned  to  him  the 
$1500  already  paid  and  the  unpaid  note. 

Such  were  the  conditions  of  the  parties  when  the  de- 
mand was  made  for  payment,  and  deed  tendered  by 
Caution.  This  demand  was  peremptory  and  no  time 
given  for  compliance  with  its  terms.  The  testimony  is 
conflicting  as  to  what  response  Kellogg  made  to  this  de- 
mand of  payment,  and  the  reasonableness  of  Kellogg's 
statement  inclines  me  to  take  it  for  true  rather  than 
the  other,  which  lacks  that  element.  It  is  unreasonar 
ble  that,  having  paid  twelve  hundred  dollars  on  this 
property  and  having  placed  it  in  the  hands  of  a  respon- 
sible banker  to  be  rented  and  sold,  he  would  have  said 
less  than  he  claims  to  have  said  in  response  to  Caution's 
demand.  And  the  demand  was  one  which  Lavender 
nor  his  agent  was  in  a  condition  to  make,  nor  was  it 
reasonable ;  and  even  if  Kellogg  did  in  his  despair  of 
being  able  to  save  his  property  use  the  language  attri- 
buted to  him  by  Caution,  under  the  circumstances  it 
should  not  be  considered  sufficient  evidence  of  his 
abandonment  of  his  right  to  the  property. 

Upon  the  non-payment  of  the  last  note  by  Kellogg 
it  would  have  been  competent  for  Lavender,  who  was 
legally  held  upon  it  as  endorser,  to  have  taken  it  up, 
and  had  it  not  been  for  the  judgments  which  had  been 
recovered  against  him,  and  constituted  liens  on  the 
property,  to  have  brought  a  suit  for  specific  perform- 
ance. In  that  event  he  would  have  been  entitled  to  a 
judgment  for  the  sale  of  the  property  and  the  applica- 
tion of  the  proceeds  of  such  sale  to  the  payment  of  the 
said  note,  the  residue,  if  any,  to  go  to  Kellogg  or  such 
other  parties  as  might  seem  to  be  equitably  entitled 
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thereto.  Before  leaving  this  branch  of  the  case  to  pass 
to  the  consideration  of  the  question  of  notice  to  the 
present  holder  of  the  legal  title,  I  will  only  add  that,  as 
between  Lavender  and  Kellogg,  the  case  stands  now 
precisely  as  it  would  have  stood  in  the  case  above  put. 

The  only  remaining  question  is:  Had  the  defendant, 
E.  Mary  Gregory,  notice  of  the  equitable  title  of  Kellogg 
in  the  premises  at  the  time  of  her  purchase. 

It  appears  from  the  testimony  that  Philpott  &  Caut- 
ion had  full  notice  of  all  the  facts  in  the  case,  so  that 
they  took  the  title  charged  with  all  the  equities.  They 
retained  the  title  for  somewhat  less  than  two  months, 
when  they  conveyed  it  to  the  defendant,  E.  Mary 
Gregory. 

It  also  appears  from  the  testimony  that  E.  Mary 
Gregory  is  the  wife  of  John  S.  Gregory.  That  John 
S.  Gregory  and  J.  H.  McMurtry  were  in  1874,  and  pre- 
viously, co-partners  in  the  business  of  real  estate  agents 
in  the  city  of  Lincoln.  That  some  time  in  the  winter 
or  early  spring  of  1874,  the  real  estate  in  question  wag 
placed  in  the  hands  of  said  McMurtry  &  Gregory  to  sell 
on  account  of  the  plaintiff.  They  made  several  at- 
tempts to  sell  the  property,  but  without  success.  Hart- 
ley, Tingley,  and  Lamb,  all  of  whom  were  interested 
in  the  sale  of  the  property  on  account  of  the  plaintiff, 
had  repeated  interviews  with  McMurtry  &  Gregory  in 
regard  to  the  same.  So  far  as  the  testimony  shows, 
while  the  property  was  in  the  hands  of  these  land 
agents  and  the  plaintiff,  and  those  interested  with  him 
expecting  them  to  sell  the  property,  the  conveyances 
from  Lavender  to  Philpott  &  Cantlon,  and  from  them 
to  Mrs.  Gregory,  were  made,  and  it  appears  from  the 
testimony  of  John  S.  Gregory  that  he  "  made  the  trade 
with  Philpott,"  which  is  evidenced  by  the  deed  from 
Philpott  &  Cantlon  to  E.  Mary  Gregory.  That  he  went 
into  possession  soon  afterwiirds,  and  now  makes  his 
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home  on  the  property.  It  cannot  be  doubted  that  he 
knew  of  the  equities  of  the  plaintiff.  And  even  if  the 
court  shuts  its  eyes  to  the  evidence,  that  this  is  one  of 
those  cases  becoming  too  numerous  throughout  the 
country,  where  the  name  of  the  wife  is  used  in  convey- 
ances without  her  knowledge  or  participation  in  the 
business  at  all,  yet  we  are  bound  to  presume  that  he, 
assuming  to  act  as  her  agent,  communicated  to  her  all 
the  knowledge  which  he  possessed  on  the  subject 
Wade  on  Notice,  p.  312  and  313,  and  authorities  there 
cited. 

I  conclude,  therefore,  that  the  plaintiff  is  entitled  to 
a  specific  performance  of  the  contract,  and  to  have  the 
said  property  treated  as  a  fund  out  of  which  the  sums 
severally  due  to  Hartley  and  Parshall  be  paid,  and  so 
far  as  may  be  he  be  re-imbursed  the  $1200,  paid  by 
him  on  the  contract. 

It  appears  from  the  testimony  that  the  possession  of 
the  real  estate  in  .question,  as  well  'as  the  plaintiff's 
equitable  title  thereto,  were  by  the  plaintiff  placed 
into  the  hands  of  J.  W.  Hartley  as  collateral  security 
for  $300,  advanced  by  him  to  assist  in  taking  up  the 
first  of  the  $1,000  notes,  and  that  he  received  some 
money  as  rent  for  the  premises,  to  be  applied  thereon. 
Also  that  Robert  F.  Parshall  is  the  owner  of  the  last 
said  $1,000  notes. 

It  also  appears  from  the  record  that  Palmer  Way, 
John  Johnson,  Dwight  G.  Hull,  H.  Atkins,  A.  K. 
White,  Mary  Lavender,  Monell  &  Lashley,  A.  S.  God- 
frey &  Co.,  Samuel  Roach,  Alfred  Parmenter,  T.  B. 
Sloss  &  Smith,  11.  C.  Hastings,  The  First  Baptist 
Church,  Farmer  Brothers,  and  Seth  Robinson,  each 
have  judgments  of  record  in  the  said  county  of  Lan- 
caster against  the  said  Luke  Lavender,  which  consti- 
tute liens  in  form  against  and  upon  the  said  real  es- 
tate. 
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It  is  a  rule  of  equity  jurisprudence  that  all  persons 
having  a  joint  and  common  interest  in  a  bill  must  be 
made  parties  thereto  either  as  plaintiffs  or  defendants. 
Boughton  v.  AUerij  11  Paige's  Chancery,  321.  Hence, 
before  a  final  decree  can  be^  entered  in  this  case, 
it  will  be  necessary  that  Parshall  and  Hartley  be 
brought  in  as  parties,  and  for  the  purpose  of  prevent- 
•  ing  a  multiplicity  of  suits,  and  that  the  property,  if  it 
should  become  necessary  that  it  be  sold  under  the  de- 
cree of  the  court,  bring  the  best  price,  it  will  also  be 
necessary  that  the  persons  named  as  judgment  cred- 
itors of  the  defendant  Lavender  be  also  made  parties 
to  the  bill,  that  their  several  claims  and  liens  upon  the 
said  real  estate  may  be  adjudicated  in  this  action. 

The  judgment  of  the  district  court  is  therefore  re- 
versed and  the  cause  remanded  for  further  proceed- 
ings, in  accordance  with  the  above  views. 


Reversed  and  remanded. 


Isaac  Albertson  and  others,  plaintiffs  in  error,  v. 
The  State  of  Nebraska,  defeni)ant  in  error. 

1.  Action  against  County  Treasurer:    syidencs.    In  an 

action  against  a  county  treasurer  for  moneys  collected  by  him 
for  the  state,  the  original  receipts  received  by  him  from  the 
state  treasurer,  and  used  by  him  in  his  settlement  with  the 
county  commissioners,  prima  facie  control  as  to  the  amount 
paid  by  him  to  the  state. 

2.  Action  on  O£Q.0ial  Bonds.    Section  82  of  the  code  of  civil 

procedure  authorizes  an  action  upon  an  official  bond  in  favor 
of  the  public^  where  there  are  no  special  provisions  to  the  con- 
trary, in  the  name  of  the  objigee  of  the  bond.  Section  648  au- 
thorizes an  action  in  favor  of  an  individual  who  has  sustained 
injury  by  a  breach  of  its  conditions  in  his  own  name. 
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8.  Action  against  County  Treasurer:  paktixs.  A  suit 
in  behalf  of  the  public  against  a  county  treasurer  for  a  breach 
of  the  conditions  of  his  bond  must  be  instituted  bj  the  ooanty 
clerk  at  the  direction  of  the  state  auditor  or  county  commis- 
sioners, and  the  petition  should  allege  that  it  is  so  instituted. 

4  Construotion  of  Statutes.  Special  proTiaions  of  a  statute 
in  regard  to  a  particular  subject  will  preTail  over  general  pro- 
Tisions  in  the  same  or  other  statutes,  so  £ur  as  there  is  a  con- 
flict. 


6.  — .  Where  there  is  an  irreconcilable  coniliot  between  dif- 
ferent sections  or  parts  of  the  same  statute  the  last  worda 
stand,  and  those  in  conflict  therewith  are  repealed. 

Error  to  the  district  court  for  Colfax  county. 
Tried  before  Post,  J.  The  case  is  stated  in  the  opin- 
ion. 

C.  J.  Phelps  and  Marlow  ^  Mungery  for  plaintiff  in 
error,  cited  Board  of  Education  v.  Kersinger,  2  W.  L.  M. 
Hunter  v.  Commissioners,  10  Ohio  State,  615.  Commis- 
sioners V.  Crafty  6  Ean.,  145.  Sec.  95  Gen.  Stat,  930. 
Snyder  v.  The  State,  21  Ind.,  77.  Taggart  v.  The  State^ 
49  Ind.,  42.     Oabel  v.  McCafferty,  58  Ind.,  76. 

C.  J.  Dilworthy  Attorney  Qeneral,  for  the  State. 

Maxwell,  Ch.  J, 

Isaac  Albertson  was  treasurer  of  Colfax  county  from 
the  fourth  day  of  December,  1871,  to  the  fifth  day  of 
January,  1874.  On  the  seventeenth  day  of  March, 
1876,  the  state  of  Nebraska  commenced  an  action 
against  Albertson  and  his  sureties  on  his  official  bond, 
in  the  district  court  of  Colfax  county,  to  recover  the 
sum  of  J2,210,  claimed  to  be  due  the  state,  the  items 
being  as  follows:  J824.48  state  taxes,  f60  judiciary 
tiind,  $455.09  interest  on  school  land,  |870.50  principal 
of  school  land. 
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On  the  trial  of  the  cause  the  plaintiff  recovered  the 
entire  sum  claimed.  Albertson  and  his  sureties  bring 
the  cause  into  this  court  by  petition  in  error. 

The  plaintiffs  in  error  called  as  a  witness  one  Woods 
who  had  been  employed  as  an  expert  by  the  county 
commissioners  of  Colfax  county  to  examine  Albert- 
son's accounts,  who  testified  that  from  the  examination 
made  by  him  it  appeared  that  Albertson  had  overpaid 
the  general  fund  $926.07,  state  sinking  fund  f  186.45f , 
university  and  state  normal  school  fund  $485.47f. 
That  there  was  a  balance  due  the  state  on  the  state 
school  fiind  of  $231.21|.  The  witness  testifies  that  he 
made  his  statements  from  the  receipts  of  the  state 
treasurer  to  Mr.  Albertson;  that  he,  with  one  Bleker, 
had  been  employed  by  the  county  commissioners  of 
Colfax  county,  soon  after  the  expiration  of  Mr.  Albert- 
son's term  of  ofiice,  to  examine  his  accounts,  and  had 
spent  about  four  weeks  in  making  the  examination. 
The  original  receipts  could  not  be  found  at  the  time 
of  the  trial,  but  the  witness  swears  that  the  aggregate 
amounts  were  taken  from  such  receipts  at  the  time  of 
the  examination  three  years  before.  No  attempt  was 
made  on  the  part  of  the  state  to  impeach  this  testimony 
by  showing  from  the  proper  records  of  the  county  that 
it  is  incorrect.     This  should  have  been  done. 

Section  42,  chapter  13,  Gen.  Statutes,  239,  provides 
that  "  the  county  clerk  shall  keep  a  distinct  account 
with  the  treasurer  of  the  county  for  each  several  term 
for  which  the  treasurer  may  be  elected,  in  a  book  to 
be  provided  for  that  purpose,  commencing  from  the 
day  on  which  the  treasurer  shall  assume  the  duties  of 
his  oflice,  and  continuing  until  the  same  or  another 
person  is  qualified  as  treasurer,  in  which  account  he 
shall  charge  the  treasurer  with  all  sums  paid  him,  and 
for  all  sums  for  Tvhich  the  treasurer  is  accountable  to 
the  county,  and  he  shall  credit  him  with  all  orders  re- 
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turned  and  cancelled,  with  all  moneys  paid,  and  with 
all  vouchers  presented  to  him,  and  with  all  matters 
with  which  the  treasurer  is  credited  on  account 

Section  47,  chapter  66,  Gen.  Stat.,  916,  provides  that 
"the  county  clerk  is  required  to  keep  a  duplicate  of 
the  treasurer's  cash  book,  and  to  enter  therein  all  du- 
plicate receipts  by  him  received  from  the  treasurer,  in 
the  same  manner  and  form  as  the  treasurer  is  required 
to  keep  the  same." 

Section  77,  page  925,  provides  that  "the  county 
treasurer  shall  settle  with  the  county  commissioners  on 
or  before  the  first  Monday  of  May,  and  on  the  first 
Monday  of  October;  provided^  however^  that  the  county 
commissioners  may  require  the  county  treasurer  to  set- 
tle with  them  at  any  time.  The  treasurer  is  to  be 
charged  with  the  amount  of  all  tax  lists  placed  in  his 
hands  for  collection,  and  credited  with  the  amounts 
collected  thereon,  and  the  delinquent  lists;  he  shall 
leave  his  vouchers  with  the  commissioners  to  be  re- 
tained by  them  for  evidence  of  his  settlement  If  the 
treasurer's  accounts  are  correct,  the  commissioners 
shall  certify  the  same;  if  not,  he  shall  be  liable  on  hia 
bond." 

It  will  thus  be  seen  that  the  account  with  the  county 
treasurer  is  kept  in  the  county,  and  the  settlement  is  to 
be  made  with  the  county  commissioners.  The  state  taxes 
are  to  be  collected  and  paid  to  the  state  treasurer,  and 
the  receipt  received  therefor  is  to  be  used  as  a  voucher 
in  his  settlement  with  the  commissioners.  This  receipt 
given  by  the  state  treasurer  is  the  original;  a  duplicate 
thereof,  it  is  shown  by  the  testimony,  is  filed  in  the 
auditor's  office  and  a  copy  retained  in  the  treasurer's 
office.  While  the  auditor  is  the  general  accountant  of 
the  state,  and  is  required  [Gen.  Stat,  1011]  to  keep  all 
"  public  account  books,  accounts,  vouchers,  documents, 
and  all  papers  relating  to  the  accounts  and  contracts  of 
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the  state,  and  its  revenue,  debt,  and  fiscal  affairs,  not 
required  by  law  to  be  placed  in  some  other  office,  or 
kept  by  some  other  officer  or  person,^'  yet  in  a  con- 
test as  to  the  amount  paid  to  the  state  treasurer  by  a 
county  treasurer,  the  original  receipt  of  the  state  treas- 
urer filed  with  the  county  commissioners  prima  facie 
will  control. 

It  appears  from  the  record  that  one  ¥.  E.  Frye  acted 
as  deputy  for  Albertson,  and  had  acted  as  deputy  for 
his  predecessor.  That  Albertson,  in  fact,  had  trusted 
the  business  to  his  care.  It  also  appears  that  on  the 
fourth  day  of  December,  1871,  Albertson  received  from 
his  predecessor  the  sum  of  $10,421  belonging  to  the 
several  funds,  but  we  are  not  informed  whether  this 
included  the  sum  of  about  $2,000  afterwards  paid  by 
Frye  to  the  state  treasurer  on  the  account  of  Carson, 
the  predecessor  of  Albertson.  And  the  testimony  en- 
tirely fails  to  show  what  sum,  if  any,  Albertson  turned 
over  to  his  successor  in  office.  CTnder  the  issue  made 
in  the  pleadings  the  burden  of  proof  was  on  the  state, 
and  there  not  being  sufficient  proof  to  sustain  the  judg- 
ment it  must  be  reversed. 

The  plaintiffs  insist  that  the  action  cannot  be  prose- 
cuted in  the  name  of  the  state.  Section  6,  chapter  6, 
Gen.  Stat.,  99,  provides  that :  "All  bonds  by  county 
and  precinct  officers  shall  be  given  to  the  county  in 
which  such  officers  are  elected  respectively,  *  * 
and  shall  be  approved  by  the  county  commissioners 
and  filed  in  the  office  of  the,  county  clerk,  unless  oth- 
erwise provided  by  law."  The  bonds  in  this  case  are 
^ven  to  the  "  County  of  Colfax.** 

Section  80  of  the  code,  Gen.  Stat.,  628,  provides  that: 
"Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  provided  in  section 
thirty-two." 

Section  82  provides  that:    "An  executor,  adminis- 
80 
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trator,  guardian,  trustee  of  an  express  trust,  a  person 
with  whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another,  or  a  person  expressly  authorized 
by  statute,  may  bring  an  action  without  joining  with 
him  the  person  for  whose  benefit  it  is  to  be  prosecuted. 
Ofiicers  may  sue  and  be  sued  in  such  name  as  is  author- 
ized by  law,  and  official  bonds  may  be  sued  upon  in  the 
same  way.^^ 

Section  648,  page  689,  Gen.  Stat.,  provides  that: 
"  When  an  officer,  executor,  or  administrator  within  this 
state,  by  misconduct  or  neglect  of  duty,  forfeits  his  bond 
or  renders  his  securities  liable,  d^nj  person  injured  there- 
by, or  who  is  bylaw  entitled  to  the  benefit  of  the  security, 
may  bring  an  action  thereon  in  his  own  name  against 
the  officer,  executor,  or  administrator,  and  his  sureties, 
to  recover  the  amount  to  which  he  may  be  entitled  by 
reason  of  the  delinquency." 

Evidently  two  classes  of  cases  are  covered  by  these 
provisions,  the  one  where  the  security  is  taken  to  pro- 
tect the  righta  of  the  public,  and  the  other  where  it  is 
taken  to  protect  the  rights  of  individuals,  as  in  the 
case  of  Stewart  v.  Carter^  4  Neb.,  564.  Hoffman  v,  Kop- 
plekoMj  8  Id.,  844.  In  this  class  of  cases  the  action 
may  be  brought  in  the  name  of  the  individual,  because 
the  public  have  no  interest  in  the  matter  in  contro- 
versy, and  a  judgment  in  &vor  of  one  person  is  no  bar 
to  another  action  thereon  by  some  other  person  injured 
by  a  breach  of  the  conditions  of  the  bond.  This  sec- 
tion seems  to  be  limited  tp  cases  of  private  injury  and 
to  have  no  application  where  the  injury  is  to  the  pub- 
lic. Where  the  injury  is  to  the  public  the  action  must 
be  prosecuted  as  provided  in  section  thirty-two. 

This  question  was  before  the  supreme  court  of  Ohio 
in  Hunter  v.  Commissioners  of  Mercer  Covnty^  10  Ohio 
State,  616.  In  that  case  the  bond  was  given  as  re- 
quired by  statute  to  the  state  of  Ohio,  conditioned  for 
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the  faithful  discharge  of  the  official  duties  of  William 
Hunter  as  treasurer  of  Mercer  county,  etc.  An  action 
was  brought  on  the  bond  in  the  name  of  the  county 
commissioners.  It  was  held  that  the  commissioners 
derived  no  authority  under  section  566  (643  of  our  code) 
to  maintain  an  action  on  the  bond,  and  that  the  action 
must  be  brought  in  the  name  of  the  obligee.  And  the 
same  ruling  was  had  in  the  case  of  Athens  ^TowTiship  v. 
Kersivger^  2  W.  L.  M.,  474. 

Section  95,  chapter  66,  General  Statutes,  930,  pro- 
vides that  "  if  any  county  treasurer  shall  fail  to  make 
return,  fail  to  make  settlement,  or  fail  to  pay  over  all 
money  with  which  he  may  stand  charged,  at  the  time 
and  in  the  manner  prescribed  by  law,  it  shall  be  the 
duty  of  the  county  clerk,  on  receiving  instructions  for 
that  purpose  from  the  state  auditor,  or  from  the  county 
commissioners  of  his  county,  to  cause  suit  to  be  insti- 
tuted against  such  treasurer  and  his  sureties,  or  any  of 
them,  in  the  district  court  of  his  county.*'  This  section 
corresponds  with  section  101  of  chapter  46  of  the  Re- 
vised Statutes  of  1866,  and  is  a  special  provision  as  to 
the  mode  of  procedure,  in  case  of  the  delinquency  of 
the  treasurer.  The  object  of  requiring  the  county 
clerk  to  institute  proceedings  is  not  entirely  clear,  but 
probably  because  he  is  the  accountant  of  the  county, 
and  knows,  or  is  presumed  to  know,  the  condition  of 
the  treasurer's  account,  and  whether  in  fact  he  is  in 
default.  And  such  a  rule  is  founded  on  just  and  equit- 
able principles.  The  auditor  of  state  being  the  general 
accountant  of  the  state,  reports  to  the  clerk  of  a  particu- 
lar county  that  he  finds  from  his  accounts  that  the  treas- 
urer of  that  county  has  failed  to  pay  over  certain  funds 
due  the  state,  and  directs  him  to  institute  a  suit  against 
the  treasurer.  The  clerk  would  then  ascertain  from 
his  own  records  whether  the  treasurer  had  in  fact  paid 
such  money  over  or  not,  as  in  the  event  of  a  suit  he 
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would  be  required  to  verify  the  petition,  and  he  could  not 
swear  that  he  believed  the  treasurer  to  be  in  default 
unless  his  records  disclosed  that  fact.  Thus  the  rights 
of  the  public  are  protected,  while  the  rights  of  the 
treasurer  are  also,  as  no  action  can  be  commenced  un- 
less there  is  probable  ground.  But  whatever  the  object 
of  the  statute,  its  plain  provisions  cannot  be  disre- 
garded, and  must  be  obeyed.  In  an  action  against  a 
county  treasurer  like  the  one  at  bar,  the  petition  must 
allege,  and  if  necessary  the  plaintiff  must  prove  on  the 
trial  that  the  action  was  instituted  by  the  county  clerk 
at  the  direction  of  the  state  auditor  or  the  county  com- 
missioners. 

The  plaintifib  in  error  insist  that,  the  bond  being 
given  to  the  county^  the  action  cannot  be  prosecuted 
in  the  name  of  the  state.  As  already  shown,  section 
82  of  the  code  provides  that  '^  ofBicers  may  sue  and  be 
sued  in  such  name  as  is  authorized  l)y  law,  and  official 
bonds  may  be  sued  upon  in  the  same  way.'' 

At  common  law  an  action  could  only  be  brought  on 
a  bond  in  the  name  of  the  obligee.  Has  the  code 
changed  this  rule? 

In  Hunter  v.  Commissioners^  10  Ohio  State,  519,  it  was 
held  that  the  code  had  not  changed  the  common  law 
rule  in  that  regard.  The  bond  is  a  contract  made  with 
the  county  for  the  use  of  whoever  is  intrusted  with  the 
funds  in  the  treasurer's  hands.  The  obligee  thus  be- 
comes the  trustee  of  an  express  trust.  Suppose  a 
county  treasurer  has  in  his  hands  funds  belonging  to 
the  state,  county,  and  the  several  school  districts  in 
his  county  ?  Must  each  school  district,  the  county,  and 
the  state  bring  a  separate  action  for  their  several  funds, 
when  one  suit  in  the  name  of  the  obligee  of  the  bond 
will  place  the  money  when  recovered  in  the  hands  of 
the  proper  authorities,  to  be  paid  to  those  entitled  to 
the  same  7   We  think  it  is  clear  that  an  action  against 


JULY  TERM,  1879.  437 

Albertson  v.  The  State. 

a  county  treasurer  upon  his  official  bond,  for  the  recov- 
ery of  public  moneys,  must  be  prosecuted  in  the  name 
of  the  obligee  of  the  bond.  The  attorney  general  in 
his  brief  admits  that  section  644-643  of  Ihe  code  does 
not  apply  to  this  class  of  cases,  but  contends  that  it  is 
governed  by  section  4,  article  3,  of  chapter  73,  General 
Statutes,  p.  1013,  which  provides  that  "  It  shall  be  the 
duty  of  the  auditor  *  *  to  direct  prosecutions  in  the 
name  of  the  state  for  all  official  delinquencies,  in  rela- 
tion to  the  assessment,  collection,  and  payment  of  the 
revenue,  against  all  persons  who  by  any  means  become 
possessed  of  public  money  or  property,  due  or  belong- 
ing to  the  state,  and  fail  to  pay  or  deliver  the  same, 
and  against  all  debtors  of  the  state.**  If  this  provision 
stood  alone,  it  would  probably  be  sufficient  to  author- 
ize a  suit  to  be  instituted  in  the  name  of  the  state. 
On  page  21  of  the  Revised  Statutes  of  1866,  we  find 
the  above  provision,  with  the  additional  authority  to 
the  auditor  to  employ  an  attorney  in  certain  cases.  On 
pages  338  and  339,  we  find  section  101  of  the  revenue 
law  which  reads  as  follows:  "  K  any  county  treasurer 
shall  fail  to  make  return,  fail  to  make  settlement,  or  fail 
to  pay  over  all  money  with  which  he  may  stand  charged, 
at  the  time  and  in  the  manner  prescribed  by  law,  it 
shall  be  the  duty  of  the  county  clerk,  on  receiving  in- 
struction for  that  purpose  from  the  territorial  auditor 
or  from  the  county  commissioners  of  his  county,  to 
cause  suit  to  be  instituted  against  such  treasurer  and 
his  sureties,  or  any  of  them,  in  the  district  court  of  his 
county. 

It  is  a  well  settled  rule  of  construction  that  special 
provisions  of  a  statute  in  regard  to  a  particular  subject 
will  prevail  over  general  provisions  in  the  same  or 
other  statutes  so  far  as  there  is  a  conflict.  T/ie  People 
V.  Gosper y  3  Neb.,  310.  McCann  v.  McLennan^  2  Id., 
289.     Pelt  V.  Pelty  19  Wis.,  193.     Gty  of  Covington  v. 
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McNickUa^  18  B.  Monroe,  286.  Peyton  v.  Mosehfy  8 
Mod.,  77.  Such  being  the  case  the  special  provisions 
contained  in  section  96  of  the  revenue  law  govern  in 
the  case,  and  the  general  provisions  of  section  4,  chap- 
ter 73,  do  not  apply.  Again,  the  Revised  Statutes  of 
1866  were  passed  as  one  act,  and  in  such  case  the  well 
known  rule  applies  that  where  there  is  an  irreconcila- 
ble conflict  between  different  sections  or  parts  of  the 
same  statute,  the  last  words  stand,  and  those  which 
are  in  conflict  therewith  are,  so  far  as  there  is  a  conflict, 
repealed.  The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further  proceed- 
ings. 

JUDGMBNT  BBYSRSED. 

Lakb,  J. 

I  concur  in  so  much  of  the  foregoing  opinion  as 
holds  that  the  action  in  the  name  of  the  state  cannot 
be  maintained.  It  should  unquestionably  have  been 
brought  in  the  name  of  the  county,  although  insti- 
tuted by  the  direction  of  the  state  auditor,  under  the 
statute. 

But  as  to  the  residue  of  the  opinion  of  the  majority  of 
the  court  I  must  dissent,  and,  briefly  stated,  for  the  fol- 
lowing reasons :  1.  Under  the  pleadings,  in  my  opin- 
ion,  the  burden  of  proof  was  not  on  the  state,  but  on 
the  defendants.  2.  But  whether  the  burden  of  proof 
were  put  upon  the  defendants  or  not  there  was  ample 
testimony  to  support  th'e  verdict.  As  to  the  burden  of 
proof,  an  examination  of  the  pleadings  will  show  this 
to  be  their  condition,  viz. :  the  petition  sets  forth  in 
detail  an  itemized  account  of  all  the  taxes  received  by 
the  defendant  Albortson,  as  treasurer,  belonging  to  the 
various  state  funds,  followed  by  an  explicit  statement 
of  the  full  amount  paid  over  by  him  to  the  state  treas- 
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urer,  as  shown  by  the  several  vouchers  returned  by 
him  to  the  county  clerk,  as  the  statute  directs,  for  rec- 
ord. In  this  statement  of  taxes  collected,  the  several 
dates  when,  and  the  names  of  the  various  persons 
from  whom,  they  were  received,  are  particularly  given. 
This  statement  of  the  account  between  Albertson  and 
the  state  shows  the  exact  balance  in  his  hands  for 
which  the  action  was  brought. 

In  the  answer  there  is  no  denial  of  the  correctness 
of  any  item  of  this  long  account,  and  it  must  be  taken 
as  true — or  at  least  should  be,  under  the  rule  of  the 
civil  code — that  material  allegations  of  the  petition,  not 
controverted  by  the  answer,  "  shall,  for  the  purpose  of 
the  answer,  be  taken  as  true.''  The  defendants  con- 
tented themselves  by  alleging  in  the  most  general  way 
payment  by  Albertson  to  the  state  treasurer  of  all 
funds  which  he  had  received  belonging  to  the  state. 
This,  in  addition  to  being  a  mere  conclusion  of  fact, 
with  nothing  whatever  alleged  to  support  it,  was  de- 
nied by  the  reply,  which,  according  to  my  understand- 
ing of  the  rules  of  pleading,  threw  the  burden  of 
proving  such  payment  upon  the  defendants,  and  if  they 
failed  to  make  good  the  averment  the  plaintiff  must 
recover. 

As  to  the  evidence,  all  I  care  to  say  is,  that  upon  all 
material  matters  there  was  but  little  real  .conflict,  and 
in  my  opinion  fully  warranted  the  verdict  returned  by 
the  jury,  independently  of  the  effect  which  I  would 
give  to  the  averment  of  the  petition.  With  the  peti- 
tion admitted,  there  is  not  the  shadow  of  doubt,  in  my 
mind,  that  the  verdict  was  right,  and  should  be  up- 
held. 
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Blunk  Brothers,  plaintifb^  in  error,  v.  F.'  B. 
Kelley,  defendant  in  error. 

Oonstruotion  of  Statutes:  contbacts.  The  act  to  prevent 
the  fraudulent  transfer  of  personal  property,  approved  Febru- 
ary 19, 1877,  does  not  apply  to  contracts  entered  into  before  the 
act  took  effect. 

Error  to  the  district  court  of  Lancaster  county. 
Tried  before  Post,  J.     The  facts  appear  in  the  opinion. 

N.  H.  Bell,  for  plaintiffs  in  error. 

1.  A  statute  which  takes  away  or  impairs  any  vested 
right  acquired  under  existing  laws,  or  creates  a  new 
obligation,  or  imposes  a  new  duty,  or  attaches  a  new 
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disability  in  respect  to  transactions  or  considerations 
already  past,  is  deemed  to  be  retrospective  or  retroac- 
tive. Sedgwick  on  Stat,  and  Const  Law,  2  Ed.,  p. 
160.  Society  for  Prop,  of  Gospel  v.  Wheeler^  2  Galli- 
Bon,  105. 

2.  To  allow  the  act  to  affect  the  rights  of  plaintiffs  in 
error  is  to  make  it  retrospective.  Courts  will  not  give 
this  effect  to  an  act  unless  it  was  clearly  the  intention 
of  the  legislature,  as  shown  by  the  language  of  the  act 
itaelf.  Sedgwick  Stat,  and  Const.  Law,  160.  Yoimg 
V.  Hughes y  4  H.  &  N.,  76.  Williams  v.  Smithy  4  H.  &  N., 
658.  Martin  v.  State,  22  Tex.,  214.  Aurora  v.  Bdt- 
houscy  7  Ind.,  59.  Bond  v.  Munro,  28  Geo.,  597.  Gerry 
V.  Stonemariy  1  Allen,  819.  Parsons  v.  Payne^  26  Ark., 
124.  Dash  V.  Van  Kleeck^  7  John.,  477.  Varick  v. 
BriggSy  6  Paige,  832. 

J,  R.  GilkersoUy  for  defendant  in  error,  cited  Sedg. 
Stat,  and  Const.  Law,  262.  Jackson  v.  Lamphire,  8 
Peters,  289.  Potter's  Dwarris  on  Statutes,  pp.  478, 
478,  479.  Stocking  v.  Hunt,  8  Denio,  274.  SuIUvan  v. 
Brewster y  1  E.  D.  Smith,  681.  Miller  v.  Moore^  1  E.  D. 
Smith,  639.  1  Kent  Com.,  455.  FairchiUs  v.  Gwynn^ 
16  Abb.,  Pr.  R.,  81.  Cooley  on  Const  Lim.,  658. 
Potter's  Dwarris  on  Statutes,  164. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin,  commenced  before  a 
justice  of  the  peace.  On  appeal  to  the  district  court 
the  case  was  tried  upon  the  following  stipulation: 

"  The  case  shall  be  submitted  to  the  court  on  one 
question,  viz. :  whether  plaintiffs,  who  had  sold  the 
property  in  controversy,  taking  therefor  a  note  from 
the  purchaser,  providing  that  the  title  and  ownership 
of  the  property  should  remain  in  Blunk  Brothers  until 
the  note  was  fully  paid,  can  take  and  hold  the  prop- 
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erty,  who  claims  under  an  execution  levy,  made  after 
the  taking  effect  of  the  law  below  referred  to,  and 
without  notice  of  plaintiffs'  claim.  It  is  conceded  that 
the  property  had  been  sold  by  Blunk  Brothers  before 
the  law  took  effect  requiring  notes  of  the  kind  above 
stated,  or  copies  thereof,  to  be  filed  with  the  county 
clerk,  in  order  that  the  owner  of  the  note  may  hold 
the  property  against  subsequent  purchasers  in  good 
faith.  Would  this  act  of  the  legislature  have  a  retro- 
spective operation  so  as  to  require  Blunk  Brothers  to 
file  a  copy  of  the  note  that  was  executed  before  the  act 
took  effect,  in  order  that  they  might  hold  the  property 
against  defendant?  If  the  question  is  resolved  in  fa- 
vor of  Blunk  Brothers,  then  judgment  to  be  entered 
for  them — ^as  prayed  for  in  the  petition— otherwise  the 
finding  to  be  for  the  defendant." 

The  court  rendered  judgment  in  favor  of  the  de- 
fendant. The  plaintiffs  bring  the  cause  into  this  court 
by  petition  in  error. 

It  appears  from  the  bill  of  exceptions  that  the  prop- 
erty in  dispute  consisted  of  a  sixteen-inch  riding  sulky 
plow  and  a  cultivator;  and  the  defendant,  as  a  judg- 
ment creditor,  purchased  the  property  at  a  sale  under 
an  execution  against  one  Williamson. 

The  act  "to  prevent  the  fraudulent  transfer  of  per- 
sonal property,"  approved  February  19,  1877  [Laws 
1877,  p.  170],  provides:  "That  no  sale,  contract,  or 
lease,  wherein  the  transfer  of  title  or  ownership  of  per- 
sonal property  is  made  to  depend  upon  any  condition, 
shall  be  valid  against  any  purchaser  or  judgment  cred- 
itor of  the  vendee  or  lessee,  in  actual  possession,  ob- 
tained in  pursuance  of  such  sale,  contract,  or  lease, 
without  notice,  unless  the  same  be  in  writing,  signed 
by  the  vendee  or  lessee,  and  a  copy  thereof  filed  in  the 
office  of  the  clerk  of  the  county  within  which  said 
vendee  or  lessee  resides,"  etc. 
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Before  the  passage  of  this  act  it  was  held  that  a  sale 
or  delivery  of  goods,  upon  condition  that  the  property 
was  not  to  vest  until  the  purchase  money  was  paid  or 
secured,  did  not  pass  the  title  to  the  vendee  until  the 
condition  had  been  performed.  AultTnan  v.  Mallory^  5 
Keb.,  178.  In  that  case  the  plaintifis  had  sold  to  one, 
Johnson,  a  mower  and  reaper,  receiving  from  him  two 
notes,  payable  to  them,  containing  a  condition  that  the 
title  to  the  property  should  not  pass  until  the  notes 
were  paid.  One,  Parker,  having  recovered  a  judgment 
against  Johnson,  caused  an  execution  to  be  levied  upon 
the  machine  in  question,  the  plaintiffs  brought  an  ac- 
tion of  replevin,  and  it  was  held  that  they  were  enti- 
tled to  the  possession  of  the  property.  Has  the  stat- 
ute changed  the  law  as  to  contracts  existing  at  the  time 
of  its  passage?  We  think  not.  The  xjontract  in  ques- 
tion was  valid  at  the  time  it  was  entered  into,  and  the 
title  of  the  property  in  question  did  not  pass  to  the 
vendee  until  payment  of  the  amount  due  the  plaintiffi. 
The  legislature,  in  the  passage  of  the  act  of  1877,  did 
not  attempt  to  apply  the  same  to  existing  contracts.  The 
statute  was  designed  to  affect  only  such  contracts  as 
were  entered  into  after  the  law  took  effect.  This  be- 
ing the  case,  the  plaintiffs  are  entitled  to  judgment 
The  judgment  of  the  district  court  is  reversed,  and 
judgment  is  entered  in  this  court  in  conformity  to  the 
stipulation. 

Judgment  aocordikglt. 
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George  W.  Mowery,  plaintiff  in  error,  v.  P.  P.  'as  so? 
Mast  &  Co.  and  Alfred  Calvert,  defendants  in  L^  ^ 
error. 

Promissory  Note:  airARAKTT.  One  M.,  an  agent,  wrote  the 
following  guaranty  on  a  note  before  delivering  the  same  to  his 
principal:  **For  value  received,  we  hereby  guarantee  the 
payment  of  the  within  note,  and  waive  protest,  demand,  and 
notice  of  non-payment  thereof.  G.  W.  Mowxrt.'^  Heldf 
that  a  joint  action  could  not  be  maintained  against  him  and 
the  maker  of  the  note. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J.  The  case  is  stated  in  the 
opinion. 

Baity  ^  Bagan  and  A.  H.  Bowm^  for  plaintiff  in 
error,  cited  2  Parsons  on  !N".  and  B.,  117,  and  Note  a 
and  118  and  Ifote  d.  Brandt  on  Suretyship  and  Guar- 
anty, 2,  sec.  1,  and  cases  there  cited.  McMillan  v.  BuWa 
Head  Banky  82  Ind.,  11.  Central  Savings  Bank  v. 
Shine,  48  Mo.,  463.  AUm  v.  Fosgate,  11  How.  Pr.,  218. 
Swan's  Pleadings,  109.  Brewster  v.  Silence^  8  N".  Y., 
215.  Draper  v.  Snow,  20  lb.,  837.  7  Kan.,  839.  20 
Mich.,  46.  The  liability  of  the  guarantor  does  not 
arise  upon  the  same  obligation  or  instrument,  there- 
fore is  not  brought  within  sec.  44,  page  529,  General 
Statutes  of  Nebraska.  Central  Savings  Bank  v.  Shine, 
48  Mo.,  463.  McMillan  v.  BuWs  Head  Bank,  33  Ind., 
11.  AUen  V.  Fosgate,  11  How.  Pr.,  218.  2  Parsons, 
K  and  B.,  218. 

T.  D.  Scqfield  and  A.  T.  Ash,  for  defendants  in 
error,  cited  Gen.  Stat.,  Neb.,  529,  sec.  44.  Story  on 
Promissory  Notes,  sec.  468.  White  v.  Howland,  9  Mass., 
814.     Carver  v.  Warren,  5  Mass.,  545.     Sumner  v.  Gray, 
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4  Pick.,  811.  Guidrey  v.Vives,  8  Martin,  K  S.,  659. 
Nelson  v.  Dubois^  18  John.,.  175.  L/wqueer  v.  Prosser^  1 
Hill,  256.  4  Hill,  420.  Manrow  v.  Durham,  8  HiU, 
684.  Ketchel  v.  Burns,  24  Wend.,  456.  Clay  v.  Edger- 
tony  19  Ohio  State,  554.  StaU  v.  Olds,  12  Ohio,  168. 
Gale  V.  Van  Arman,  18  Ohio,  886.  16  Ohio,  1.  Neil  v. 
Trustees,  81  Ohio  State,  15.  The  guarantee  alleges  on 
its  face  that  it  was  made  for  value  received.  This  is  a 
sufficient  averment  of  a  consideration.  Stoiy  on  Pro- 
missory Notes,  §§  458,  496. 

Mazwbll,  Ch.  J. 

On  the  fifteenth  day  of  April,  1876,  Alfred  Calvert 
executed  a  note  for  the  sum  of  $85  and  interest  to  P. 
P.  Mast  k  Co.,  due  and  payable  at  the  Adams  county 
bank  on  the  first  day  of  November,  1877.  Before  the 
delivery  of  the  note  to  P.  P.  Mast  &  Co.  the  following 
guaranty  was  written  on  the  back  of  the  note  by  Mow- 
ery,  their  agent : 

"  For  value  received  we  hereby  guarantee  the  pay- 
ment of  the  within  note,  and  waive  protest,  demand, 
and  notice  of  non-payment  thereof. 

«  a.  W.  MOWERT." 

On  the  seventh  day  of  January,  1879,  an  action  was 
commenced  against  Calvert  and  Mowery  before  a  jus- 
tice of  the  peace  upon  the  note  in  question,  and  judg- 
ment rendered  against  them  jointly  for  the  sum  of 
(44.62  and  costs.  Mowery  appealed  to  the  district 
court.  A  petition  being  filed  in  the  district  court 
praying  for  a  joint  judgment  against  Calvert  and 
Mowery,  a  demurrer  was  interposed  by  Mowery  on 
the  ground  of  a  misjoinder  of  causes  of  action.  The 
demurrer  was  overruled  and  judgment  rendered 
against  him  jointly  with  Calvert.  Mowery  brings  the 
cause  into  this  court  by  petition  in  error. 
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The  only  question  at  issue  is  the  right  of  the  holder 
of  a  note  to  bring  a  joint  action  against  the  maker 
and  a  guarantor  of  the  note.  Section  44  of  the  code  of 
civil  procedure  provides  that  "  persons  severally  liable 
upon  the  same  obligation  or  instrument,  including  the 
parties  to  bills  of  exchange  and  promissory  notes, 
may,  all  or  any  of  them,  be  included  in  the  same  ac- 
tion at  the  option  of  the  plaintiff.'*     [Gen.  Stat,  529.] 

This  is  a  literal  copy  of  sec.  120  of  the  code  of  New 
York  as  it  existed  prior  to  1876,  which  has  been  copied 
in  Ohio,  Florida,  Minnesota,  Oregon,  Colorado,  North 
Carolina,  South  Carolina,  and  Wisconsin.  Bliss  on 
Code  Pleading,  sec.  94.  In  Kansas  the  words  "  and 
indorsers  and  guarantors ''  follow  the  words  "  promis- 
sory notes.'* 

Section  2550  of  the  code  of  Iowa  of  1873  provides 
that  "  when  two  or  more  persons  are  bound  by  con- 
tract, or  by  judgment,  decree,  or  statute,  whether 
jointly  only  or  jointly  and  severally,  or  severally  only, 
and  including  the  parties  to  negotiable  paper,  com- 
mon orders  and  checks,  and  sureties  on  the  same,  and 
separate  instruments,  or  hjany  liability  growing  out  of 
the  same,  the  action  thereon  may,  at  the  plaintiff's  op- 
tion, be  brought  against  any  or  all  of  them."  Under 
these  provisions  it  is  held  that  the  guarantor,  when  the 
guaranty  is  on  the  same  paper  with  the  original  instru- 
ment, may  be  joined  as  defendant  with  the  maker. 
Peddicond  v.  Whittarrty  9  Iowa,  471.  Marvin  v.  Adam- 
sorij  11  Id.,  871.  Tucker  v.  Shiner,  24  Id.,  334.  Stoid 
V.  Noterrum,  30  Id.,  414.     Mix  v.  Fairchild,  12  Id.,  351. 

In  Gale  v.  Van  Armani  18  Ohio,  336,  before  the 
adoption  of  the  code,  the  supreme  court  held  that, 
where  a  stranger  to  a  note,  payable  in  clocks,  at  the 
time  of  the  execution  wrote  upon  the  back  of  the  note 
and  signed  these  words :  "  I  guarantee  the  fulfillment  of 
the  within  contract,"  it  was  a  joint  contract,  and  that 
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the  parties  might  be  sued  jointly  upon  it,  citing  Leon- 
ard V.  Sioeetzer^  16  Ohio,  1.  Stage  v.  Olds^  12  Id.,  158. 
Bright  v.  Carpenter  ^  Schuer,  9  Id.,  139.  The  decision 
is  placed  upon  the  ground  that  the  instruments  were 
executed  by  principal  and  surety  at  the  same  time, 
upon  the  same  consideration,  for  the  same  purpose, 
and  took  effect  from  a  single  delivery.  The  dissenting 
opinion  of  Hitchcock,  C.  J.,  seems  to  draw  the  proper 
distinction  between  a  guarantor  and  surety,  which 
seems  to  have  been  overlooked  by  the  majority  of  the 
court. 

Where  the  guaranty  is  made  at  the  same  time  with 
the  principal  contract,  and  becomes  an  essential 
ground  of  credit,  there  is  no  doubt  the  consideration 
extends  to  the  contract  of  guaranty.  But  a  contract 
of  guaranty  is  not  a  primary  obligation  to  pay,  but  is 
an  undertaking  that  the  debtor  shall  pay.  The  con- 
tract of  the  maker  and  sureties  upon  a  promissory 
note  is  to  pay  the  same.  The  guarantor  is  not  a 
promisor  with  the  maker.  How,  then,  can  he  be 
sued  with  the  maker  of  a  promissory  note  upon  an 
obligation  to  which  he  is  not  a  party  ?  The  contract 
of  guaranty  is  a  separate  and  independent  contract, 
and  the  liability  of  the  guarantor  is  governed  by  the 
express  terms  of  his  contract.  He  cannot  be  joined 
in  an  action  against  the  maker  of  a  note,  he  not  being 
liable  as  maker.  Phalen  v.  Dingeey  4  E.  D.  Smith,  879. 
De  Bidder  v,  Schermerhomj  10  Barb.,  638.  Tibbits  v. 
Percy,  24  Id.,  39.  Allen  v.  Fosgate^  11  How.  Pr.,  218. 
Borden  v.  Gilbert,  13  Wis.,  670.  Virden  v.  Ellsworth,  15 
Ind.,  144.  Bondwrant  v.  Bladen,  19  Id.,  160.  It  fol- 
lows that  the  judgment  of  the  district  court  must  be 
reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

Revseskb  akd  bbmandbd. 
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The  Union  Pacific  Railroad  Company  v.  The  Board 
OP  County  Commissioners  op  Buffalo  County,  the 
County  Clerk  and  County  Treasurer  op   said 

COUNTY. 

1.  Taxes:    sinking  pttnd  :    lxtt  of  taxes.    The  county  com- 

missionera  of  B.  county,  after  the  exhaustion  of  the  levy  in  the 
years  1876  and  1877,  allowed  claims  against  the  county  to  the 
amount  of  $22000.00  and  issued  certificates  of  indebtedness  there- 
for, and  levied  a  sinking  fund  tax  of  five  mills  on  the  dollar 
valuation  for  their  payment.  Heldy  that  the  tax  was  illegal  and 
void. 

2.    :    .    A  '*  sinking  fiind  tax"  is  a  tax  raised  to  be 

applied  to  the  payment  of  the  interest  and  principal  of  a  public 
loan,  and  it  cannot  under  the  statute  be  levied  for  the  payment 
of  floating  indebtedness. 

Original  application  for  an  injunction. 
A.  J.  PoppletoTiy  for  plaintiff. 
Hamer  ^  Conner^  for  defendant. 
Maxwell,  Ch.  J. 

This  is  an  action  to  restrain  the  collection  of  a  sink- 
ing fund  tax  of  five  mills  on  the  dollar  valuation  in 
Buffalo  county. 

The  petition  alleges  that  during  the  years  1876  and 
1877  the  county  commissioners  of  said  county,  after 
the  entire  levy  for  each  respective  year  had  been  ex- 
hausted, audited  and  allowed  a  large  number  of  accounts 
or  claims  against  the  county,  chargeable  against  the 
various  funds,  amounting  in  the  aggregate  to  the  sum 
of  $22000.00,  and  the  county  clerk  of  said  county  issued 
his  certificate  of  such  auditing  and  allowance.  A  copy 
of  one  of  the  certificates  is  attached  to  the  petition,  and 
is  as  follows : 

"  $160.64.  Kearney,  I^Teb.,  January  20, 1877- 

"  This  is  to  certify  that   the   claim  of  V.  B.  Clark 
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against  Buffalo  county,  Nebraska,  for  160**-j-oo"  dollars, 
dated  December  2, 1876,  and  filed  in  this  office  Decem- 
ber 4th,  1876,  has  been  endorsed  by  the  county  com- 
missioners for  160 •*Yoo"  dollars  to  be  paid  in  a  warrant 
drawn  on  its  proper  fund  as  soon  as  the  next  levy 
therefor  is  made.  "  Simon  C.  Ater, 

"No.  500.  '' County  Clerk. 

"Allowed  Dec.  4th,  1876.  [seal]." 

The  petition  also  alleges  that  among  the  taxes  levied 
July  7th,  1878,  by  said  commissioners  is  a  tax  desig- 
nated as  "  county  sinking  Aind''  tax  of  five  mills  on  the 
dollar  valuation .  of  the  property  of  said  county,  and 
that  said  tax  was  levied  to  pay  the  certificates  of  in- 
debtedness above  described;  that  on  the  second  day  of 
July,  1878,  the  board  of  county  commissioners  ordered 
twenty-five  per  cent  of  said  certificates  to  be  paid  by 
warrants  drawn  on  the  county  sinking  fund  of  said 
county,  and  that  the  same  be  paid  equally  to  the  hold- 
ers of  said  dertificates;  that  warrants  for  a  large 
amount  were  drawn  upon  said  sinking  fund,  and  there 
now  remains  in  the  treasury  of  said  county  the  sum  of 
$3849.47 ;  that  on  the  fifth  day  of  May,  1879,  said 
board  of  county  commissioners  ordered  the  county 
clerk  of  said  county  to  draw  warrants  upon  the  county 
treasurer  of  said  county  for  all  moneys  in  the  county 
sinking  fund  of  said  county  pro  rata  on  all  outstanding 
certificates  or  audited  accounts  against  Buffalo  county, 
except  those  for  rebate  of  taxes;  that  said  clerk  has  not 
drawn  said  warrants,  but  said  order  still  remains  in 
full  force  and  effect;  that  there  now  stands  wrongfully 
charged  on  the  tax  rolls  of  said  county  against  the 
property  of  the  plaintiff,  for  the  county  sinking  fund  of 
1878,  the  sum  of  $2572.69,  which  tax  is  now  due  and 
payable ;  that  plaintiff  has  paid  all  legal  taxes  levied 
and  charged  against  the  property  of  the  plaintiff,  etc 

The  defendants  in  their  answer  allege  that  said  sink- 
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ing  fund  tax  was  levied  as  provided  in  section  2,  page 
45,  laws  of  1877,  and  for  the  purpose  of  paying  one 
year's  interest  on  all  the  outstanding  warrants  of  Buf- 
falo county,  and  five  per  cent  of  the  principal  thereof; 
they  deny  that  said  tax  was  levied  to  pay  audited 
accounts'  or  certificates  of  indebtedness,  but  that  after 
it  was  levied  it  was  determined  by  said  board  to  pay 
pro  rata  said  audited  accounts  or  certificates  of  indebt- 
edness; that  warrants  to  the  amount  of  $24,222.15,  with 
interest  thereon  from  the  first  day  of  November,  1875, 
were  outstanding  and  unpaid  at  the  time  of  the  levy  of 
said  sinking  fund  tax;  they  deny  that  said  commission- 
ers ordered  the  payment  of  twenty-five  per  cent  of  said 
certificates  or  audited  accounts,  etc. 

The  testimony  consists  of  copies  of  the  orders  of  the 
commissioners  for  the  payment  of  twenty-five  per  cent 
of  said  certificates  out  of  said  sinking  fund. 

There  is  but  one  question  presented  by  the  record, 
viz. :  the  authority  of  the  county  commissioners  to  levy 
a  sinking  fund  tax  for  the  payment  of  audited  accounts. 

Section  24,  chap.  13,  General  Statutes,  236,  provides 
that  "it  shall  not  be  lawful  for  any  warrants  to  be 
issued  for  any  amount  exceeding  in  the  aggregate  the 
amount  levied  by  tax  for  the  current  year."* 

Section  25  provides  that  "  in  order  to  guard  against 
any  such  overdraft,  each  warrant  shall  express  plainly 
on  its  face  the  amount  levied  for  the  current  year  and 
the  amount  already  expended." 

Section  26  provides  that  "Any  warrant  drawn  after 
the  amount  levied  for  the  year  is  exhausted,  shall  not 
be  chargeable  as  against  the  county,  but  may  be  col- 
lected by  civil  action  from  the  county  commissioners 
making  the  same,  or  either  of  them." 

Section  27  requires  the  board  to  make  out  and  pub- 


*NoTB. — See  this  section  now  amended,  Laws  1879,  p.  866. 
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lish  yearly,  in  at  least  one  newspaper  in  the  county,  if 
such  there  be,  a  report  of  the  receipts  and  exp^enditures 
of  the  year  next  preceding,  and  the  amounts  allowed 
on  each  separate  fund,  and  a  detailed  statement  show- 
ing the  resources  and  liabilities  of  the  county  at  the 
end  of  each  year.  If  there  is  no  paper  published  in 
the  county,  then  such  statement  is  to  be  posted  up  in 
five  public  places  in  the  county. 

These  provisions  prohibit  absolutely  the  commission- 
ers from  drawing  warrants  in  excess  of  the  aggregate 
amount  levied  by  tax  for  the  current  year.  The  man- 
ifest object  of  the  statute  is  to  compel  county  commis^ 
sioners  to  administer  county  affairs  with  economy.  They 
have  no  authority  to  issue  certificates  of  indebtedness 
after  the  exhaustion  of  the  levy.  A  warrant  in  fact  is 
a  mere  certificate  of  indebtedness  although  negotiable 
in  form,  as  it  does  not  partake  of  the  character  of  ne- 
gotiable paper  so  far  as  to  estop  the  county  from  avail- 
ing itself  of  any  defense  it  may  have  against  it,  even  in 
the  hands  of  a  bonafde  purchaser  for  value  without  no- 
tice. School  District  v.  Stough^  4  Neb.,  859.  In  case  of 
a  deficit  in  the  county  revenue  to  meet  the  current  ex- 
penses of  the  county,  the  statute  authorizes  the  com- 
missioners to  submit  to  the  people  of  the  county,  at 
any  regular  or  special  election,  the  question  of  borrow- 
ing a  sufficient  sum  of  money  for  that  purpose  upon 
the  credit  of  the  county.  (Gen.  Stat,  235.)*  They 
have  no  authority  to  levy  taxes  for  any  purpose  unless 
authorized  by  statute.  The  whole  course  of  the  legis-- 
lation  of  this  state  has  been  to  restrict  and  limit  within 
proper  bounds  the  power  to  contract  municipal  indebt- 
edness, and  as  far  as  possible  protect  tax  payers  and 
bona  fide  creditors  of  the  county  from  the  evils  on  one 
hand  of  reckless  expenditure,  and  on  the  other  of  de- 

*NoTS.— See  Laws  1879,  pp.  861,  868. 
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predated  credit;  but  if,  when  the  levy  is  exhausted,  the 
commissioners  can  continue  to  issue  certificates  of  in- 
debtedness, and  then  levy  a  sinking  fund  tax  for  the 
payment  of  the  same,  there  would  practically  be  no 
limitation  upon  their  power  to  contract  debts;  but  such 
is  not  the  law. 

A  sinking  fund  is  defined  to  be  a  fund  arising  from  par- 
ticular taxes,  imposts,  or  duties,  which  is  appropriated 
toward  the  payment  of  the  interest  due  on  a  public  loan 
and  for  the  payment  of  the  principal.  2  Bouvier's 
Law  Diet.,  524.  No  one  will  contend  that  indebted- 
ness against  the  county  in  the  form  of  accounts  audited 
and  allowed  can  be  designated  a  public  loan.  Ordi- 
narily such  accounts  can  be  paid  out  of  the  ordinary 
levy,  but  when  this  cannot  be  done,  the  only  remedy 
is  that  provided  in  the  statute,  by  submitting  a  propo- 
sition to  the  people  of  the  county  for  authority  to  bor- 
row the  necessary  funds. 

Section  2  of  the  act  to  amend  the  revenue  law, 
approved  February  19, 1877  (Laws  1877,  p.  45),  which 
provides  for  a  sinking  fund  to  pay  all  the  outstanding 
debts  of  a  county,  does  not  apply  to  merely  audited 
claims,  but  is  restricted  to  the  funded  debt,  nor  does 
the  act,  approved  February  17,  1877  (Laws  1877,  p. 
219),  "  to  provide  for  the  funding  of  the  warrants  and 
outstanding  indebtedness  of  counties,"  authorize  the 
levy  of  a  sinking  fund  tax  to  pay  the  floating  indebted- 
ness of  a  county.  The  plaintiff  having  paid  all  taxes 
legally  assessed  against  its  property  in  Buffalo  county, 
and  the' sinking  fund  tax  being  levied  without  author- 
ity of  law,  the  injunction  heretofore  granted  is  made 
perpetual. 

Judgment  accordingly. 
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Samuel  W.  Dell,  appellee,  y.  Isaac  Oppenhbimeb 
AND  Rosa  Oppenheimer,  appellants. 

1*  Usiiiy.  Where  the  original  contract  of  loan  is  bona  fidit^  and 
wholly  free  from  the  taint  of  usury,  it  will  not  be  inyalidated  by 
a  subsequent  agreement  to  pay  interest  at  an  usurious  rate  after 
the  debt  has  matured. 

2.  Evidenoe:  wrrvsss  impkachsd.  Where  a  party  swears 
falsely  to  a  fact  in  respect  of  which  he  cannot  be  presumed 
liable  to  mistake,  courts  are  bound  to  apply  the  maxim  falsut 
in  uno^  falsus  in  omnibus^  and  to  give  no  credit  to  any  alleged 
fact  depending  upon  his  statement  alone.    This  rule  applied. 

Appeal  by  defendants  fifom  a  decree  of  foreclosure 
rendered  against  them  in  Lancaster  county  district 
court,  Pound,  J.,  presiding. 

Mason  ^  WhedoUj  for  appellants,  cited  Montany  ». 
Eock,  10  Mo.,  506.  WUey  v.  Hight,  89  Mo.,  130. 
WilUe  V.  Green,  2  N.  H.,  838.  Shirdey  v.  Wilty,  19  HI., 
628.  Mitchell  v.  DoggeU,  1  Fla.,  865.  Matlock  v.  Mai 
lory,  19  Ala.,  694.  Richards  v.  Kovntze^  4  Neb.,  200, 
and  authorities  there  cited. 

Burr  ^  Stein,  for  appellee,  cited  Richards  v.  KourUzey 
4  Neb.,  200.  Rosa  v.  DoggeU,  8  Neb.,  48.  Bell  v.  CoL^ 
man,  2  C.  B.,  284.  Basby  v.  I^n,  1  Ohio  State,  409. 
Carson  v.  Ingals,  88  Barb.,  657. 

Lake,  J. 

This  is  an  action  to  foreclose  a  mortgage,  and  the 
only  defense  interposed  is  that  of  usury.  The  court 
below  found  from  the  evidence  that  the  original  con- 
tract of  loan  was  not  usurious,  "but  that  after  the  ma- 
turity of  said  note  and  mortgage,  the  plaintiff  agreed 
to  take  and  receive,  and  the  defendants  agreed  to  give 
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and  pay,  interest  at  the  rate  of  fifteen  per  cent  per 
annum  on  said  note  and  mortgage;  and  that  in  pur- 
suance of  said  last  named  agreement  the  defendant 
did  pay,  and  the  plaiutift*  received,  interest  on  said 
note  and  mortgage  at  the  rate  of  fifteen  per  cent  per 
annum,  and  that  the  illegal  interest  so  paid  and  re- 
ceived amounts  to  the  sum  of  $52.50/'  Upon  these 
facts  the  court,  following  the  decision  in  the  case  of 
Richards  v.  Kountze^  4  Neb.,  200,  found,  as  matter  of 
law,  "  that  the  plaintiff  is  entitled  to  interest  on  said 
note  and  mortgage  at  the  rate  of  twelve  per  cent  per 
annum,  and  that  the  defendants  are  entitled  to  be 
credited  on  said  note  and  mortgage,  as  payments,  the 
amount  of  said  illegal  interest,"  and  rendered  judg- 
ment accordingly.  In  this  application  of  the  law  to 
the  facts  as  found  the  court  was  clearly  right,  for  the 
original  contract,  if  bonajide,  and  wholly  free  from  the 
taint  of  usury,  would  not  be  invalidated  by  a  subse- 
quent agreement  to  pay  interest  at  an  usurious  rate  af- 
ter the  note  had  matured.  Hichards  v.  Kountzey  supra. 
It  only  remains,  therefore,  to  ascertain  whether  the 
finding  of  facts,  in  view  of  the  evidence,  can  be  up- 
held. 

By  the  terms  of  the  note  and  mortgage  the  interest 
to  be  paid  was  fixed  at  twelve  per  cent  per  annum, 
payable  semi-annually.  The  defendants,  however,  in 
their  answer  allege  that  the  rate  actually  agreed  upon, 
and  which  they  paid  until  the  note  matured,  was 
twelve  and  a  half  per  cent;  and  that  after  its  maturity 
a  new  arrangement  was  made  whereby,  in  considera- 
tion of  a  further  indefinite  extension  of  the  time  of 
payment  the  interest  should  be  increased  to  fifteen  per 
cent,  and  that  several  semi-annual  payments  were 
made  at  that  rate.  These  allegations  of  the  answer 
are  fully  sustained  by  the  testimony  of  the  de- 
fendant Isaac  Oppenheimer,  with  whom  the  contract, 
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whatever  it  may  have  been,  was  made,  and  that  of 
Moses  Oppenheimer,  through  whom  the  defendants 
paid  their  last  installment  of  interest,  endorsed  on  the 
note,  the  amount  of  which,  although  not  disclosed  by 
the  endorsement,  it  is  clearly  shown  was  fifty-two  dol- 
lars and  fifty  cents.  This  endorsement,  like  each  of 
the  other  eight,  appearing  on  the  note,  being  simply 
an  acknowledgement  of  the  payment  of  "  six  months' 
interest,"  without  mentioning  the  amount. 

Opposed  to  these  two  witnesses,  who  testify  posi- 
tively and  with  great  particularity — the  first  one  as  to 
the  terms  of  the  original  loan  and  the  subsequent  ex- 
tension, and  both  oi  them  as  to  payments  of  interest, 
showing  it  to  have  been  exacted  at  usurious  rates,  both 
before  and  after  maturity — we  have  only  the  denial  of 
the  plaintiff  in  a  general  way  that  he  either  contracted 
for  or  was  paid  more  than  twelve  per  cent,  the  rate  call- 
ed for  by  the  note.  It  will  be  seen,  therefore,  that  there 
is  an  irreconcilable  conflict  of  testimony  upon  the  only 
question  in  the  case.  Kor  is  it  possible  that  this 
conflict  resulted  from  innocent  mistake  or  want  of 
recollection,  and  it  is  certain  that  either  the  plaintiff, 
or  the  defendant  and  his  witness,  Moses  Oppenheimer, 
wilfully  testified  falsely. 

The  court  below  seems  to  have  surmounted  this 
difficulty  by  a  sort  of  compromise — ^by  entirely  dis- 
crediting the  plaintiff's  denial  of  having  taken  fift;een 
per  cent  after  the  note  matured,  but  giving  full  credit 
to  his  testimony  as  to  the  terms  of  the  original  con- 
tract and  the  payment  of  interest  under  it.  In  hold- 
ing the  defense  established  as  to  the  payment  of  the 
fifteen  per  cent,  that  court  was  clearly  right;  for,  all 
other  circumstances  being  equal,  it  is  less  likely  that 
two  witnesses,  one  of  whom  had  no  pecuniary  interest 
in  the  result  of  the  controversy,  knowingly  swore  to 
that  which  was  false,  than  that  one,  and  he  the  intre- 
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ested  plaintiff,  did  so.  But,  having  thus  rightly  de- 
termined that  the  plaintiff  had  sworn  falsely  of  a  fact 
within  his  knowledge,  and  concerning  which  he  could 
not  have  been  innocently  mistaken,  there  was  certain- 
ly no  propriety  in  giving  credit  to  his  statements  con- 
cerning the  original  transaction,  wherein  he  is  charged 
with  having  contracted  for  and  received  interest  at  the 
rate  of  twelve  and  a  half  per  cent.  Where  a  party 
speaks  to  a  fact  in  respect  to  which  he  cannot  be  pre- 
sumed liable  to  mistake,  courts  are  bound,  upon  prin- 
ciples of  law,  morality,  and  justice,  to  apply  the  max- 
im, falsus  in  uno,  fahus  in  omnibus.  The  Santissima  Trini- 
dady  7  Wheaton,  288.  And  in  Knowks  v.  The  People, 
15  Mich.,  408,  it  was  held  that,  where  a  witness,  in  a 
material  xnatter,  swears,  willfully  and  knowingly,  to 
that  which  is  false,  no  credit  should  be  given  to  any 
alleged  fact  depending  upon  his  statements  alone. 

Such  being  our  view  of  the  evidence,  we  must  hold 
that  the  original  contract  of  loan,  as  well  as  the  subse- 
quent arrangement,  was  usurious,  as  alleged  in  the 
answer,  and  render  judgment  as  required  by  the  stat- 
ute in  such  cases,  viz. :  "  for  the  principal,  deducting  in- 
terest paid,'*  and  the  defendants  to  recover  their  costs. 
There  appears  to  have  been  paid,  as  interest,  during 
the  first  Wo  years  under  the  agreement  for  twelve  and 
a  half  per  cent,  $175.00;  and  during  the  next  two 
years  and  six  months,  under  the  agreement  for  fifteen 
per  cent,  $262.50,  making  an  aggregate  of  $437.50. 
This  amount,  deducted  from  the  $700.00  principal, 
leaves  a  balance  of  $262.50,  for  which  the  proper  judg- 
ment will  be  entered  in  this  court. 


Judgment  accobdingly. 
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The  State  of  Nebraska,  ex.  rel.  Samuel  Osborfb, 
Jr.,  v.  William  B.  Thorne,  Treasurer  of  Adams 
County. 

1.  Mandamus  to  compel  pajrment  of  bonds  to  aid  worics 

of  internal  improvement.  In  the  application  for  a  man- 
damus to  compel  the  payment  of  bonds  issued  to  aid  in  the 
construction  of  works  of  internal  improvement,  it  is  not  suffi- 
cient to  show  merely  that  they  were  issued  '*for  works  of  in- 
ternal improvement;''  but  there  should  be  such  particular  de- 
scription of  the  works  as  to  enable  the  court  to  see,  by  an  in- 
spection of  the  petition  alone,  that  they  were  really  of  that 
character. 

2.  Precinct  bonds:    PATMEirr.    The  money  with  which  to  pay 

precinct  bonds  is  raised  and  disbursed  with  the  same  formality, 
and  through  precisely  the  same  agencies,  as  are  ordinary  county 
funds ;  and  the  county  treasurer  is  authorized  to  make  payment 
of  such  bonds  only  on  warrants  issued  by  the  county  commit 
sioners. 

Original  application  for  mandamus. 

Bowen  ^  Tanner j  for  relator,  contended  that  the  re- 
spondent, having  money  in  his  possession,  derived  from 
a  special  levy,  for  the  specific  purpose  of  paying  the 
interest  on  the  bonds  in  question,  that  the  act  of  pay- 
ment is  a  naked  ministerial  duty,  clearly  incumbent 
upon  respondent,  the  performance  of  which  will  be 
compelled  by  mandamus.  High  on  Ex.  Remedies, 
sees.  80,  81,  86,  87,  88,  89,  90,  104, 106, 112,  and  cases 
cited.  lb.,  824  and  326,  and  cases  cited,  and  333, 357, 
365,  and  367.  Moses  on  Mandamus,  140,  141,  142, 
People  V,  Solomon^  Am.  Law  Reg.,  237.  Savage  v. 
Holmes^  15  La.  An.,  834.  State  v.  Mounts  21  La.  An., 
352.  12  Peters,  524.  34  Pa.  State,  293.  26  Ga.,  665. 
7  la.,  186,  390.  Brown  v.  OrayOy  32  la.,  498.  13  Wis., 
257. 

J.  M,  Raganj  for  respondent. 
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1.  It  must  appear  that  the  law  affords  no  other 
remedy.  High  Ex.  Lex.  Rem.,  13.  12  Barb.,  27.  2 
Binn.,  860.  26  Barb.,  73.  17  Ala.,  627.  Mandamus 
is  the  dernier  ressort    26  111.,  336. 

2.  The  relator's  remedy  is  by  suit  upon  the  bond  of 
respondent,  as  treasurer.  Laws  1879,  p.  843,  sees. 
169  to  176  inclusive.  Gen.  Stat.,  640.  22  Ohio  Stat, 
534.  4  Kan.,  262.  8  Kan.,  458.  Kan.  Stat,  Ann't'd 
Ed.,  233-238. 

8.  The  relator's  petition  is  insuflBlcient  It  states 
conclusions,  and  should  state  facts.  Code,  sec.  92.  It 
does  not  allege  facts  which  show  that  the  law  was 
complied  with  in  issuing  the  bonds.  Gen.  Stat,  448. 
Kemerer  v.  The  State^  7  Neb.,  130. 

Lake,  J. 


This  is  an  original  application  to  this  court  for  a 
peremptory  writ  of  mandamus  to  compel  the  defendant, 
as  treasurer  of  Adams  county,  to  pay  from  the  funds 
in  his  hands,  collected  for  that  purpose,  the  interest 
alleged  to  be  due  on  certain  precinct  bonds,  issued  by 
the  commissioners  of  said  county,  and  now  held  by 
the  relator. 

There  is  a  technical  defect  in  the  petition  which  of 
itself  might  be  fatal  to  this  application.  It  is  not  al- 
leged in  terms,  nor  is  it  a  necessary  inference  from 
other  facts  stated,  that  the  bonds  in  question  were  in- 
tended "to  aid"  a  work  or  "works  of  internal  im- 
provement," the  only  object  for  which  such  bonds 
could  have  been  legally  voted  and  issued.  The  alle- 
gation of  the  petition  is  merely  that  they  were  issued 
"for  works  of  internal  improvement  in  said  precinct;" 
but  whether  to  be  devoted  to  the  purchase  on  behalf 
of  the  precinct  of  works  of  this  character  already 
built,  for  which  there  was  no  authority,  or  to  aid  in 
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the  construction  of  those  undertaken  and  prosecuted 
by  others,  for  which  there  was  authority,  the  petition 
fails  entirely  to  inform  us.  And  in  this  connection  it 
might  well  be  asked,  of  what  did  those  things  consist 
which  the  relator  has  seen  fit  to  style  "works  of  inter- 
nal improvement?"  Were  they  railroads,  turnpikes, 
canals,  or  some  other  of  the  numerous  enterprises 
to  which  this  term  would  apply  ?  or  might  they  not 
have  been  objects  of  private  concern  purely,  and  which 
the  court  would  be  bound  to  declare  entirely  foreign 
to  it,  and  to  aid  which  no  valid  precinct  indebtedness 
could  have  been  voted?  This  is  an  important  inquiry, 
and  one  that  vitally  concerns  the  relator  in  making 
out  a  case  for  the  desired  relief,  but  to  which  the  peti- 
tion furnishes  no  sort  of  answer. 

It  is  not  sufficient,  in  a  petition  for  the  kind  of  judg- 
ment here  sought,  and  which  can  be  given,  if  at  all, 
only  by  the  plaintiff  showing  himself  very  clearly  en- 
titled to  it,  to  allege  in  this  general  way  that  the 
works  were  ^'of  internal  improvement,"  but  there 
should  be  such  particular  description  of  the  works  as 
to  enable  the  court  to  see  by  an  inspection  of  the  peti- 
tion alone  that  they  were  really  of  that  character. 

But,  in  addition  to  this,  which  may  be  regarded  as  a 
defect  merely  in  the  statement  of  existing  facts  and 
curable  by  amendment,  there  is  another  objection 
which  seems  to  go  to  the  very  foundation  of  the  relator's 
right  for  any  relief  whatever  as  against  this  defendant 

Admitting  to  the  fullest  extent  the  justness  of  the 
relator's  claim  to  the  money  in  question,  and  his  right 
to  have  it  applied  in  satisfaction  of  his  demand,  still 
there  was  an  important  step  to  be  taken,  and  which  he 
failed  to  take,  before  he  could  legally  call  upon  the  treas- 
urer for  payment. 

When  these  bonds  were  issued  there  was  no  special 
provision  of  statute  governing  alone  the  creation  and 
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payment  of  thia  sort  of  indebtedness,  but  the  whole 
business  was  assimilated  to  that  respecting  county  in- 
debtedness for  a  similar  purpose,  and,  like  it,  was  put 
in  charge  of  the  county  commissioners  of  the  proper 
county,  who  were  not  only  required  to  issue  the  bonds 
when  voted,  but  also  to  cause  to  be  annually  levied, 
collected,  and  paid  to  the  holders  of  such  bonds,  a 
special  tax  on  all  the  taxable  property  within  the  pre- 
cinct, sufficient  to  pay  the  annual  interest  as  it  falls 
due,  and  finally  the  bonds  themselves  at  their  matu- 
rity.    Sees.  5,  7,  chap.  85,  Gen.  Statutes,  448. 

As  to  the  several  duties  of  the  county  commissioners 
respecting  them,  the  law  makes  no  distinction  what- 
ever between  precinct  and  county  bonds.  They  must 
issue  both,  and  when  issued  it  is  their  duty  to  keep  a 
record  of  the  kinds  and  amounts,  as  well  as  the  times 
and  places  of  payment,  and  make  provisions  therefor, 
as  the  statut'C  directs.  In  the  case  of  precinct  bonds 
the  means  of  payment  must  be  raised  by  a  tax  levied 
by  the  commissioners  "  upon  the  property  within  the 
bounds  of  such  precinct,"  which  must  be  collected  in 
the  same  manner  as  is  the  ordinary  county  revenue, 
and  through  the  agency  of  the  county  treasurer,  whose 
only  duty  in  connection  with  the  fund  arising  there- 
from, when  collected,  is  to  hold  it  subject  to  the  order 
of  the  county  commissioners  directing  its  application 
to  the  object  for  which  it  was  intended. 

As  before  stated,  the  management  of  this  sort  of 
precinct  indebtedness  is  made  to  conform  to  that  of 
counties  of  like  character.  The  sole  distinction  is  that 
it  concerns  a  distinct  portion  only  instead  of  the  whole 
body  of  the  county.  The  money  with  which  to  meet 
the  obligations  of  a  precinct  is  raised  and  paid  out 
with  the  same  formality,  and  through  precisely  the 
same  agencies,  as  are  the  ordinary  county  funds,  and, 
except  where  there  is  some  special  provision  of  statute 
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authorizing  it,  payment  therefrom  can  be  legally  made 
only  on  "warrants  issued  by  the  county  commissioners 
according  to  law."  Sec.  53,  chap.  18,  Gen.  Stat.  241.* 
Therefore,  to  have  justified  the  defendant  in  making 
the  payment  demanded,  the  relator  should  first  have 
obtained  from  the  county  commissioners  the  proper 
order  for  him  to  do  so.  But  having  neglected  this 
step,  the  relator  was  not  in  a  situation  to  make  a  legal 
demand  for  the  money,  and  the  defendant  was  right 
in  withholding  it. 

"Writ  dbnikd. 


The  Statb  of  Nebraska,  ex.  eel.  Joseph  K  Maelay, 
V.  F.  W.  LiBDTKB,  Auditor  of  Public  Accounts, 

Act  of  the  Leg^lature:  ▲lleoxd  ohissiovb.  In  the  cue 
made,  held  that  this  court  cannot  supply  a  positive  provision  of 
law  wanting  in  an  enrolled  act,  approved  by  the  executive,  and 
deposited  in  the  office  of  the  secretary  of  state,  even  if  it  ap- 
pear by  the  Journals  that  the  bill  containing  such  provision 
passed  both  houses  of  the  legislature,  and  that  such  provision 
was  left  out  of  the  enrolled  bill  either  by  accident  or  design. 

Oriqikal  application  for  mandamus  to  compel  the 
respondent  to  draw  his  warrant  on  the  state  treasurer 
for  the  sum  of  $75,  balance  of  salary  alleged  to  be 
due  the  relator  as  deputy  commissioner  of  public  lands 
and  buildings  for  the  fiscal  quarter  ending  June  30, 
1879. 

John  D.  HdyeSy  for  the  relator* 

The  Attorney  General^  for  the  respondent. 

Note.— See  Laws  1879,  p.  879. 
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Cobb,  J. 

The  act  of  tbe  legislature,  entitled  "  An  act  to  pro- 
vide for  tbe  payment  of  tlie  salaries  of  tbe  officers  of 
the  state  government,  penitentiary,  hospital  for  inaane, 
institutes  for  the  blind  and  deaf  and  dumb,  for  the 
years  1879  and  1880,"  approved  Feb.  27, 1879  [Laws, 
1879,  p.  427],  fixes  the  salary  of  the  relator  at  |1200 
per  annnm,  and  appropriates  $2400  for  the  purpose  of 
paying  tbe  same  for  the  years  1879  and  1880.  Such 
are  the  provisions  of  the  law  as  published,  and  as  it 
appears  in  the  enrolled  act  on  file  in  the  office  of  the 
secretary  of  state. 

It  would  not  avail  the  relator  in  this  action  if  it 
were  true,  as  suggested,  that  a  senate  amendment  to 
House  Soil  52  (being  the  bill  for  the  above  act),  rais- 
ing bis  salary  to  |1,500  per  year,  and  appropriating 
$3,000  to  pay  the  same  for  the  sud  two  years,  was 
agreed  to  in  committee  of  conference  and  reported  to  , 
and  adopted  in  each  house  respectively.  For  even 
then  tbe  law  in  that  shape  would  lack  one  essential 
of  legislation,  viz.:  approval  by  the  executive.  I  will 
therefore  decline  to  look  into  the  journals  to  ascer- 
tain whether  tbe  relator's  history  of  tbe  bill  in  ques- 
tion be  correct  or  not  Because,  if  correct  in  every 
particular,  it  could  not  avail  him  here. 

Tbe  writ  most  therefore  be  denied. 

"Writ  dbhibi). 
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The  Statb  of  ITebraska,  ex.  rsl.  Jefferson  B. 
Weston,  v.  F.  W.  Liedtke,  Auditor  of  Public 
Accounts. 

Iiand  Commissioner  nnder  Statute  of  June  24, 1867.    The 

relator  was  state  auditor  during  the  years  1875  and  1876,  and 
under  the  provisions  of  the  act  of  June  24,  1867,  he  was  ex 
officio  state  land  commissioner  at  a  salary  of  $1,000  per  year. 
The  constitution  of  1876,  which  came  into  force  November  1, 
1876,  provided  for  the  election  of  a  commissioner  of  public 
lands  and  buildings  at  the  annual  election  to  be  held  in  No- 
vember, 1876,'  and  that  his  term  of  office  should  begin  on  the 
first  Thursday  after  the  first  Tuesday  in  January,  1877.  The 
said  constitution  also  contains  the  following  provisions: 

"  Section  2,  art.  V.  ♦  *  *  None  of  the  officers  of  the  ex- 
ecutive department  shall  be  eligible  to  any  other  state  office 
during  the  period  for  which  they  shall  have  been  elected." 

"Sec.  23,  art.  XVI.  The  present  executive  state  officers 
shall  continue  in  office  until  the  executive  state  officers  pro- 
vided for  in  this  constitution  shall  be  elected  and  qualified." 

Held  that  the  relator  was  entitled  to  the  salary  of  land  com- 
missioner at  the  rate  of  f  1,000  per  annum  for  the  months  of 
November  and  December,  1876,  and  for  the  entire  year  1870. 

Original  application  for  Mandamus. 

J.  B.  Westmiy  pro  se. 

F.  W.  Liedtke^  in  personam* 

Cobb,  J. 

The  office  of  state  land  commissioner  was  created, 
the  duties  of  such  office  devolved  upon  the  state  aud- 
itor, and  the  salary  for  the  services  thereof  fixed  at 
$1,000  per  annum,  to  be  paid  quarterly,  by  an  act  ap- 
proved June  24,  1867.  Gen.  Stat,  990.  The  relator, 
who  was  the  state  auditor,  discharged  the  duties  of 
state  laud  commissioner  during  the  years  1875  and  1876. 
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He  drew  his  salary  for  ten  months  of  the  year  1875, 
leaving  the  same  for  two  months  of  that  year,  and  for 
the  whole  of  1876,  undrawn.  The  sum  of  $2,000  be- 
ing appropriated  by  the  act  of  February  23, 1875,  for 
salary  of  land  commissioner,  there  remains  of  such 
appropriation  $1,166.67,  which  the  relator,  having  dis- 
charged the  duties  of  the  office  for  the  whole  of  said 
time,  is  entitled  to,  unless  the  provisions  of  the  consti- 
tution of  1875  have  intervened  to  cut  off  his  right 
thereto. 

The  respondent  makes  the  point  that  the  office  of 
land  commissioner,  as  created  by  the  act  of  June  26, 
1867,  was  abolished  by  section  26  of  Article  V.  of  the 
constitution  of  1875.  This,  position  does  not  seem  to 
be  tenable,  except  in  the  sense  that  all  of  the  offices, 
as  created  by  the  former  constitution,  were  abolished. 
True,  the  office  of  land  commissioner,  previously  a 
statutory  office,  was,  by  the  force  of  the  new  constitu- 
tion, lifted  to  the  dignity  of  a  constitutional  office,  and 
made  an  elective  one;  otherwise  there  is  nothing  t% 
distinguish  this  from  any  other  of  the  executive  state 
offices,  so  far  as  the  effect  of  the  new  constitution  up- 
on it  is  concerned.  I  do  not  think  that  any  such 
meaning  as  that  contended  for  can  be  placed  upon  sec- 
tion 26,  Article  V. ;  but,  on  the  contrary,  that  by  the 
necessary  implication  of  the  language  of  said  section, 
the  office  of  land  commissioner  is  continued.  Section 
24  fixes  the  salaries  of  the  governor,  auditor,  treas- 
urer, secretary  of  state,  attorney  general,  superintend- 
ent of  public  instruction,  and  commissioner  of  public 
lands  and  buildings;  fixes  the  pay  of  the  lieutenant 
governor,  etc.  Section  25  provides  that  the  officers 
mentioned  in  said  article  shall  give  bonds,  etc.;  then 
follows  the  26th  section,  which  provides  that  "no 
other  executive  state  officer  shall  be  continued  or  cre- 
ated, and  the  duties  now  devolving  upon  officers  not 
82 
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provided  for  by  this  constitution  shall  be  performed 
by  the  officers  herein  created."  The  language  of  this 
section  clearly  shows  that  it  was  intended  as  a  limita- 
tion of  legislative  power,  and  not  to  apply  in  any  man- 
ner to  any  of  the  officers  named  in  the  24th  section. 
The  land  commissioner,  or  commissioner  of  public 
lands  and  buildings,  is  not  an  other  executive  state  offi- 
cer, nor  is  he  an  officer  "  not  provided  for  by  this  con- 
stitution." 

The  respondent  also  makes  the  point:  "That  by 
reason  of  section  24,  Article  V.  of  the  constitution  of 
1876,  the  salary  of  the  auditor  of  public  accounts  was 
established  at  twenty-five  hundred  dollars  per  annum, 
in  lieu  of  all  fees,  perquisites  of  office,  or  other  com- 
pensation." Upon  this  point  it  may  be  said  the  offices 
of  auditor  and  land  commissioner  were  never  united, 
although,  by  the  act  of  1867,  it  was  the  duty  of  one 
person  to  discharge  the  duties  of  the  two  offices;  yet 
such  duties  were  inherently  and  necessarily  separate 
and  different;  and  for  this  reason,  no  doubt,  the  con- 
stitution provided  that  after  the  1st  of  January,  1877, 
the  said  two  offices  should  be  held  by  as  many  differ- 
ent persons.  It  is  scarcely  possible,  then,  that  the 
framers  of  that  instrument  should  have  intended  that, 
for  the  fourteen  months  intervening  between  the  ta- 
king effect  of  the  new  constitution  and  the  going  into 
office  of  the  first  executive  state  officers  under  it,  the 
two  offices  should  be  consolidated,  and  the  compensa- 
tion for  services  of  one  paid  for  as  perquisites  of  the 
other.  Certainly,  had  the  framers  of  the  constitution 
intended  any  such  unusual  thing,  they  would  have 
used  clear  and  unmistakable  language  to  that  effect, 
which  quality  cannot  be  claimed  for  the  section 
quoted. 

The  third  and  last  point  made  by  respondent  is: 
"  That  by  reason  of  section  2  of  Article  V.  of  the  con- 
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stitution  of  1875,  the  relator,  while  filling  the  office  of 
auditor  of  public  accounts,  could  not  also  hold  the 
office  of  state  land  commissioner."  The  section  re- 
ferred to  reads  as  follows:  "Sbo.  2.  No  person  shall 
be  eligible  to  the  office  of  governor  or  lieutenant  gov- 
ernor who  shall  not  l\ave  attained  to  the  age  of  thirty 
years,  and  been  for  two  years  next  preceding  his  elec- 
tion a  citizen  of  the  United  States  and  of  this  state. 
None  of  the  officers  of  the  executive  department  shall 
be  eligible  to  any  other  state  office  during  the  period 
for  which  he  shall  have  been  elected.** 

It  will  be  sufficient  answer  to  the  last  proposition  to 
say  that  in  and  by  section  28  of  article  XVI,  the  con- 
stitution passed  upon  the  eligibility  of  the  relator  to 
hold  said  office  for  the  term  for  which  he  claims  the 
salary  in  this  case.  The  said  section  reads  as  follows : 
"Sec.  28.  The  present  executive  state  officers  shall 
continue  in  office  until  the  executive  state  officers  pro- 
vided for  in  this  constitution  shall  be  elected  and  qual- 
ified." The  relator  was  one  of  the  "present  executive 
state  officers"  as  well  in  his  official  capacity  of  land 
commissioner  as  that  of  auditor,  and  the  above  section 
continues  him  in  office,  indeed  in  both  of  said  offices, 
until  the  election  and  qualification  of  his  successor, 
which  events  were  not  provided  to  be  consummated 
until  the  beginning  of  1877. 

I  therefore  reach  the  conclusion  that  the  relator  is 
not  precluded  from  his  right  to  his  said  salary  by  rea- 
son of  any  provision  of  the  constitution  of  1876,  and 
that  consequently  he  is  entitled  to  the  writ  as  prayed 
for.  But  as  the  relator  could,  as  the  several  quarters 
of  salary  become  due,  have  issued  his  warrant  therefor 
and  received  the  several  amounts  from  the  state  treas- 
ury, while,  as  there  was  some  difference  of  opinion 
as  to  his  right,  he  is  to  be  commended  for  refraining 
from  doing  so  until  the  matter  could  be  decided  by  the 
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proper  authority,  yet  by  bo  doing  he  set  a  precedent 
to  his  snccessor  which  this  court  cannot  punish  him 
for  following  by  the  interposition  of  costs. 

Writ  allowed. 


9    468 
17    gl8 

9    4^ 
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j». »»         V.  P.  W.  LiBDTKE,  Auditor  op  Public  Accounts. 

!•  TJniversity:  btatx  trxasusxe.  In  the  case  made,  held, 
that  in  the  execution  of  his  duties,  under  the  provisions  of  the 
act  of  June  23d,  1876,  the  state  treasurer  acts  as  state  treasurer, 
and  not  as  treasurer  of  the  board  of  regents  of  the  state  oniyer- 
sity. 

2.    Salaries  of  the  Officers  and  Professors  of  the  State 

University.  Under  the  appropriation  bill  of  1879,  held, 
that  the  salaries  of  the  officers  and  professors  of  the  state  uni- 
yersity  for  the  years  1879  and  1880  are  payable  out  of  the  gen- 
eral fund. 

S.  Construction  of  Statutes.  When  there  is  no  ambiguity  in 
the  language  of  an  act  of  the  legislature,  nor  conflict  between 
different  acts  on  the  same  subjects,  or  between  different  provis- 
ions or  sections  of  the  same  act,  this  court  will  not  look  into 
the  wisdom  or  policy  of  such  legislation  for  the  purpose  of  giv- 
ing it  some  other  meaning  than  that  apparent  on  its  face. 

Original  application  for  mandamus. 

J.  Stuart  Dales  J  for  relator. 

The  Attorney  General^  for  the  respondent 

Cobb,  J. 

The  relator,  who  is  janitor  of  the  university  building, 
acting  under  appointment  of  the  board  of  regents  of 
the  university  at  a  stated  salary  payable  monthly,  makes 
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and  files  his  relation  against  the  respondent,  who  is 
auditor  of  public  accounts  of  the  state  of  Nebraska,  and 
prays  the  judgment  of  this  court  that  the  said  respond- 
ent be  required  without  delay  to  draw  his  warrant  in 
favor  of  the  relator  upon  the  state  treasury  for  the  sum 
of  one  hundred  dollars,  the  amount  of  his  salary  for 
the  months  (5f  April  and  May,  1879;  the  said  relator 
having  on  the  ninth  day  of  June,  1879,  presented  to 
the  said  respondent  the  certificate,  of  said  board  of  re- 
gentss,  bowing  him,  the  said  relator,  to  be  entitled  to 
the  said  warrant  for  salary,  and  which  was  by  the  said 
respondent  refused. 

The  respondent  appears  and  makes  answer  to  the 
said  relation  and  states  as  reasons  why  a  peremptory 
writ  of  mandamus  should  not  issue  against  him,  that 
no  specific  appropriation  has  been  made  by  the  legisla- 
ture to  pay  the  said  claim  out  of  the  regents'  general 
fiind  for  the  months  of  April  and  May,  1879,  upon 
which  fund  the  board  of  regents  of  the  university  issued 
their  certificate  for  his  said  salary.  Respondent  cites 
section  22  of  article  III  of  the  constitution  of  the  state : 
"that  no  money  shall  be  drawn  from  the  treasury  ex- 
cept in  pursuance  of  a  specific  appropriation  made  by 
law."  Also  that  the  legislature  at  its  last  session  failed 
to  appropriate  any  of  the  funds  which  constitute  the 
regents'  general  fund,  and  for  that  reason  respondent 
refused  to  draw  any  warrant  on  that  fund. 

The  respondent  further  states  in  his  said  answer  that 
at  the  last  session  of  the  legislature  an  act  was  passed 
making  appropriations  for  the  current  expenses  of  the 
state  government,  etc.,  approved  February  27,  1879, 
including  the  expenses  of  the  university,  (Laws  1879, 
p.  434.)  And  in  said  act  the  sum  of  $25,000  per  an- 
num for  two  years  was  appropriated  out  of  the  general 
fiind  for  the  support  of  the  university,  and  which  said 
sum  is  unexpended.     Wherefore  and  for  the  reasons 
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above  stated  the  respondent  refused  to  draw  his  war- 
rant on  the  regents*  general  fund  in  favor  of  the  re- 
lator, etc. 

In  any  event  a  peremptory  writ  will  have  to  issue, 
and  the  only  question  of  any  difficulty  presented  for 
the  consideration  of  the  court  is — out  of  what  fond 
shall  the  auditor  be  directed  to  draw  such  amount  ? 
And  before  a  proper  answer  to  this  question  is  reached 
we  must  consider  whether,  in  the  matter  of  receiving 
and  paying  out  the  revenues  of  the  university,  the 
state  treasurer  acts  in  his  official  capacity  as  stat« 
treasurer  or  in  the  capacity  of  treasurer  to  the  board 
of  regents  of  the  university.  Upon  careful  examina- 
tion of  the  several  acts  of  the  legislature  and  consti- 
tutional provisions  applicable  to  this  question  we  are 
forced  to  the  conclusion  that  it  was  the  intention  of 
the  legislature,  which  passed  the  act  of  February  23, 
1875  [Laws,  1875,  p.  154],  that  all  moneys  belonging 
to  the  university  fund  then  in  the  hands  of  the  treas- 
urer of  the  board  of  regents  should  not  only  be  paid 
over  to  the  state  treasurer,  but  should  thereupon  be 
covered  into  the  state  treasury,  and  that  thereafter  all 
like  funds,  upon  reaching  the  hands  of  the  state  treas- 
urer, would  by  force  of  law  be  covered  into  the  state 
treasury.  It  necessarily  follows  that  no  such  funds  or 
any  other  fonds  once  in  the  state  treasury  can  be 
drawn  out  except  in  pursuance  of  a  specific  appropri- 
ation. 

And  as  an  appropriation  was  made  by  the  last  legis- 
lature of  fonds  to  meet  the  expenses  of  the  state  uni- 
versity for  the  years  1879  and  1880  out  of  the  general 
fund,  the  auditor  is  restricted  to  that  fund,  and  can 
draw  upon  none  other  for  said  years. 

When  there  is  no  ambiguity  in  the  language  of  an 
act  of  the  legislature,  nor  conflict  between  different 
acts  on  the  same  subject,  or  between  different  provi- 
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sions  or  sections  of  the  same  act,  this  court  will  not 
look  into  the  wisdom  or  policy  of  such  legislation  for 
the  purpose  of  giving  it  some  other  meaning  than  that 
apparent  on  its  face. 

A  peremptory  mandamus  will  issue  to  the  respond- 
ent requiring  him  to  issue  his  warrant  to  the  relator 
for  the  amount  claimed  on  the  general  fund.  The 
costs  of  this  proceeding  to  be  paid  by  the  relator. 


Writ  allowed. 


2. 


judgment  in  favor  of  the  plaintiff  for  costs,  the  judgment  was 
reversed,  and  each  party  required  to  pay  his  own  costs. 


Error  to  the  district  court  for  York  county.  Tried 
below  before  Post,  J. 

France  ^  Sedgwicky  for  plaintiff  in  error. 

Edward  Bates,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  against 
the  plaintiff  in  error,  in  the  district  court  of  York 
county,  to  recover  the  sum  of  $300  for  the  conversion 


James  P.  Miller,  plaintiff  in  error,  v.  Mary  E.  Robt, 

DEFENDANT  IN  ERROR. 

1.  Action  against  Sheriff:  jttrisdiction  ov  jxtsticx.  R. 
brought  an  action  against  a  sheriff  and  an  attachment  creditor 
in  the  district  court  to  recover  the  sum  of  $300,  the  valtte  of  cer- 
tain property  levied  upon  by  the  sheriff  under  an  order  of  attach- 
ment against  S.  B.,  and  recovered  judgment  for  the  sum  of 
$52.58.  Held,  not  an  action  against  an  officer  for  misconduct 
in  office,  and  that  a  justice  of  the  peace  had  jurisdictioni  the 
amount  recovered  being  less  that  $100. 

:    COSTS.     In  such  case,  where  the  district  court  rendered 
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of  certain  property  owned  by  her.  The  case  was  sub- 
mitted to  the  court  without  the  intervention  of  a  jury, 
and  judgment  was  rendered  against  the  plaintifis  in 
error  for  the  sum  of  $52.58,  and  costs  taxed  at  the  6um 
of  J111.93;  costs  of  a  former  term,  amounting  to  $42.66, 
being  taxed  to  the  defendant  in  error.  A  motion  to 
re-tax  costs  having  been  overruled,  the  plaintiffe  bring 
the  cause  into  this  court  by  petition  in  error. 

It  appears  from  the  record  that  Miller  was  sheriff  of 
York  county,  and  took  the  goods  in  question  under 
an  order  of  attachment,  in  an  action  wherein  J.  E. 
Porter  and  Son  were  plaintifis  and  Samuel  Roby  de- 
fendant, and  that  judgment  was  rendered  therein 
against  Roby  for  the  sum  of  $138.60,  and  that  the  prop- 
erty so  levied  upon  was  applied  in  payment  of  said 
judgment.  There  is  no  allegation  in  the  petition  that 
the  officer  acted  in  bad  faith  in  making  the  levy,  or 
that  he  had  reason  to  believe  that  the  goods  belonged 
to  Mary  E.  Roby,  the  allegation  of  the  petition  be- 
ing :  '^  And  said  plaintiff  avers,  that  then  and  there  the 
said  property  being  found  and  converted  and  disposed 
of  the  same  to  their — the  defendant's — own  use  and  ben- 
efit, to  the  damage  of  said  plaintiff  in  the  sum  of  $300." 
The  action,  therefore,  is  not  for  misconduct  in  ofiice,  but 
for  the  value  of  the  property  taken. 

"  Misconduct  in  office"  may  be  defined  as  unlawful 
behavior  or  neglect  by  a  public  officer,  by  which  the 
rights  of  the  parties  have  been  affected.  Thus,  a  sher- 
iff or  constable  is  liable  to  a  plaintiff  for  refusal  or 
neglect  to  serve  process,  or  want  of  diligence  in  ser- 
vice; for  the  escape  of  a  defendant  who  was  lawfully 
arrested  on  civil  process,  either  mesne  or  final;  for 
neglect  or  refusal  to  return  process ;  for  making  a  false 
return;  for  negligently  caring  for. goods  whereby  some 
of  them  are  lost;  for  neglect  to  pay  over  moneys  col- 
lected, and  the  like.     Cooley  on  Torts,  898. 
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A  justice  of  the  peace  has  jurisdiction  in  cases  where 
the  officer  has  failed  to  make  return,  made  a  false  re- 
turn, or  has  failed  to  pay  over  money  collected  on  exe- 
cution issued  by  a  justice  of  the  peace.  Gen.  Stat, 
665.  In  other  cases  the  action  must  be  brought  in  the 
district  court.  But  this  action,  not  being  for  miscon- 
duct in  office,  should  have  been  commenced  before  a 
justice  of  the  peace. 

As  was  said  in  Beach  v.  Oramery  5  Neb.  98,  the  de- 
sign of  the  law  is  to  abolish  not  only  fictitious  issues 
but  fictitious  claims.  The  amount  claimed  in  the  peti- 
tion or  bill  of  particulars  determines  the  right  of  the 
district  or  county  court,  under  the  increased  jurisdic- 
tion,  to  retain  a  cause  for  trial.  If  the  verdict  is  for 
less  than  one  hundred  dollars,  tlie  plaintiff  is  entitled 
to  judgment  thereon,  but  each  party  must  pay  his  own 
costs.  Geere  v.  Sweety  2  Neb.,  77.  Beach  v.  Oramer^  5 
Id.,  98.     Ray  v.  Masoriy  6  Id.,  101. 

It  appears  from  the  record  that  seven  witnesses  were 
allowed  $86.60  as  fees,  and  the  entire  amount  of  costs 
in  the  court  below  exceeds  $154.00.  Such  costs  are  a 
burden  upon  litigants.  The  trial  does  not  appear  to 
have  been  a  protracted  one,  and  probably  occupied  less 
than  a  day.  The  principal  portion  of  the  costs  proba- 
bly were  incurred  by  witnesses  attending  court  waiting 
for  the  trial.  To  obviate  this  difficulty,  cases  should 
be  set  for  particular  days  of  the  term,  and  if  possible 
tried  at  the  time  designated.  If  costs  are  needlessly 
incurred,  they  should  be  taxed  to  the  party  at  fault 
So  far  as  it  is  consistent  with  its  duty  in  enforcing  and 
protecting  the  rights  of  the  parties,  the  court  should 
discourage  the  accumulation  of  costs.  The  judgment 
of  the  district  court  as  to  costs  is  reversed,  and  each 
party  must  pay  his  own  costs. 

Judgment  accordingly. 
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9  474     William  A.  Johnson,  plaintiff  in  error,  v.  Edgar 
<o  So  D-  Prbston,  defendant  in  error. 

1.  Boundaries.  J.  brought  an  action  against  P.  to  recover  pot- 
session  of  a  parcel  of  land,  and  sought  tore-establish  the  quarter 
section  corner  on  the  south  side  of  a  section  by  course  and  dis- 
tance. Heldf  that  where  the  Jury  find  that  such  corner  was  es- 
tablished by  the  government  surveyors,  its  location  cannot  be 
changed  by  testimony  showing  that  it  is  not  equi-distant  b^ 
tween  the  south-west  and  south-east  corners  of  the  section. 

2.    :     oovsuNMSNT  BURVST.      Mounds  thrown  up  by  the 

government  surveyors  as  corner,  sand  quarter  section  corners,  of 
sections,  control  course  and  distance. 

Error  to  Hamilton  county  district  court  Tried 
below  before  Post,  J.     The  opinion  states  the  case. 

MUkr  ^  Smith  and  A.  J.  Rittenhouse  for  plaintiff  in 
error. 

A.  W.  Agee  and  M.  H.  Sessions^  for  defendant  in 
error. 

Maxwell,  Ch.  J.    . 

The  plaintiff  brought  an  action  against  the  defend- 
ant, in  the  district  court  of  Hamilton  county,  to  recover 
possession  of  a  parcel  of  land  described  as  follows: 
Commencing  at  a  point  forty  rods  north  from  the  quar- 
ter section  line  comer  between  sections  four  and  nine, 
in  township  ten  north,  of  range  six  west,  thence  north 
forty  rods,  thence  west  twenty-one  rods,  thence  south 
forty  rods,  thence  east  twenty-one  rods  to  the  place  of 
beginning,  the  plaintiff  claiming  that  said  laud  is  a 
portion  of  the  south-west  quarter  of  section  four,  in 
said  township  and  range.  The  defendant,  in  his  an- 
swer, admits  that  the  plaintiff  is  the  owner  of  the  south- 
west quarter  of  section  four  in  the  above  described 
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township  and  range,  but  denies  that  said  land  in  dis- 
pute, or  any  portion  of  it,  is  in  the  south-west  quarter 
of  said  section.  Upon  the  trial  of  the  cause  the  jury 
found  in  favor  of  the  defendant.  Judgment  having 
been  rendered  on  the  verdict,  dismissing  ihe  action,  the 
plaintiflT  brings  the  case  into  this  court  by  petition  in 
error. 

The  errors  assigned  are  that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  is  against  the  weight 
thereof,  and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  only  question  to  be  determined  is,  does  the  tes- 
timony sustain  the  finding  of  the  jury  as  to  the  proper 
location  of  the  quarter  section  corner  on  the  south  line 
of  section  four  in  said  township? 

This  is  not  a  case  where  the  government  mounds 
have  been  obliterated  and  their  location  is  to  be  deter- 
mined by  secondary  evidence.  All  the  testimony  tends 
to  show  that  the  corner  in  dispute,  as  now  designated, 
was  established  by  the  government  surveyors  when 
the  original  survey  was  made.  The  plaintiff  himself, 
soon  after  settling  on  the  land  in  question,  measured 
from  the  south-west  corner  of  said  section  four,  one 
hundred  and  sixty  rods  east  on  the  south  line  of  said 
section,  and  drove  a  stake  in  what  he  seems  at  the 
time  to  have  regarded  as  the  quarter  section  corner; 
and  it  is  proved  by  other  testimony  that  this  corner  has 
been  regarded  as  the  quarter  section  corner  from  the 
time  of  the  first  settlement  of  that  portion  of  the  county, 
and  it  is  clearly  proved  that  the  distance  between  the 
south-west  corner  of  said  section  and  the  corner  in  dis- 
pute is  one  hundred  and  sixty  rods  and  two  links.  The 
plaintiff  therefore  has  a  full  quarter  section  of  land, 
and  has  no  cause  of  complaint,  although  the  south-east 
quarter  of  the  section  may  contain  an-  amount  in  ex- 
cess of  one  hundred  and  sixty  acres.     The  mounds  es- 
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tablishcd  by  the  government  purveyors  will  control 
course  and  distance  whenever  they  can  be  identified. 
If  they  have  been  destroyed,  or  their  existence  is  in 
dispute,  their  location  may  be  determined  by  second- 
ary evidence,  and  course  and  distance  may  be  con- 
sidered for  the  purpose  of  re-establishing  them.  No 
unvarying  rule  can  be  laid  down,  as  each  case  must  be 
determined  according  to  the  circumstances  surround- 
ing it.  It  is  clear  that  justice  has  been  done  in  the 
case  at  bar,  and  that,  under  the  testimony,  no  other 
judgment  could  be  sustained.  The  judgment  is  there- 
fore affirmed. 

JUDGMBKT  AFFIRMBQ. 


William  E.  Clareb,  appellant,  v.  Georob  W.  Forbbs 

akd  others,  appellees. 

Mortgages:  prioritt  or  likn:  traxtd.  In  1870  F.  executed 
a  mortgage  on  certain  real  estate  to  the  Omaha  National  Bank, 
which  was  recorded  in  January,  1874.  In  January,  1873,  F. 
executed  another  mortgage  upon  the  same  property  to  C,  his 
brother-in-law,  as  trustee  for  N.,  the  father-in-law  of  C.  and 
F.,  which  was  duly  recorded.  This  mortgage  was  fraudulent 
as  to  creditors  of  F.  In  October,  1878,  proceedings  in  bank- 
ruptcy were  instituted  against  F.  In  April,  1874,  while  these 
proceedings  were  pending,  F.  obtained  a  letter  from  the  presi- 
dent of  the  bank,  addressed  'Ho  whom  it  may  concern,"  stat- 
ing that  if  F.  could  borrow  $10,000  to  $12,000  he  could  adjust 
his  unsecured  debts.  This  letter  was  presented  to  C,  who 
loaned  F.  $5,000,  N.  surrendering  to  him  the  mortgage  above 
described.  A  portion  of  this  money  was  paid  directly  to  the 
bank  upon  an  unsecured  debt  against  F.  Held^  that  there  be- 
ing no  testimony  showing  G.  to  have  had  knowledge  of  any 
fraud  between  F.  and  N.,  he  took  the  mortgage  free  from  that 
defense,  and  that  the  lien  of  the  bank  mortgage  was  subject  to 
his. 
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This  was  an  appeal  by  plaintiff  from  a  decree  ren- 
dered by  Savage,  J.,  in  the  district  court  of  Douglas 
county.  The  opinion  contains  a  statement  of  facts 
sufficient  to  an  understanding  of  the  case. 

George  W.  Doane,  for  appellant. 

George  W.  Ambrose  and  JE.  Wakelei/j  for  Omaha  Na- 
tional Bank,  appellee. 

Maxwell,  Ch.  J. 

On  the  7th  day  of  December,  1870,  George  W. 
Forbes  executed  and  delivered  to  the  Omaha  National 
Bank  a  note  for  the  sum  of  $19,399.08,  secured  by 
mortgage  on  real  estate,  the  agreement  between  the 
parties  being  that  the  mortgage  was  not  to  be  record- 
ed for  some  time,  to  enable  Forbes  to  make  a  further 
loan  upon  a  portion  of  the  real  estate  described  in  the 
mortgage.  The  mortgage  in  question  was  recorded  on 
the  22d  day  of  January,  1874. 

In  January,  1873,  Forbes  applied  to  the  plaintiff, 
who  is  his  brother-in-law,  and  a  resident  of  Cleveland, 
Ohio,  to  negotiate  a  loan  for  him  of  the  sum  of  $10,- 
000,  and,  to  secure  the  payment  of  the  same,  executed 
a  mortgage  to  the  plaintiff  upon  certain  real  iBstate  in 
the  city  of  Omaha.  This  mortgage  was  recorded  in 
February,  1873.  During  the  summer  of  1873  Forbes 
♦  drew  upon  Clarke  at  various  times  to  the  amount  of 
$10,000,  all  the  money  but  $500  paid  thereon  being 
paid  with  money  transmitted  to  Clarke  by  one  Newton, 
the  father-in-law  of  Forbes  and  Clarke.  Newton  at  the 
time  was  in  the  employ  of  Forbes,  and  a  considerable 
portion  of  the  money  transmitted  by  him  appears  to 
have  belonged  to  Forbes. 

On  the  10th  day  of  October,  1873,  proceedings  in 
bankruptcy  were  instituted  against  the  firm  of  Forbes 
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&  Hawzer,  of  which  George  W.  Forhes  was  a  mem- 
ber, and  soon  thereafter  said  firm  were  adjadged  bank- 
rupts. 

In  April,  1874,  Forbes  being  anxious  to  relieve  him- 
self from  these  proceedings,  undertook  to  raise  a  suffi- 
cient sum  of  money  to  effect  a  composition  with  his 
creditors,  of  which  the  Omaha  I^ational  Bank  was  one 
for  a  considerable  amount  in  excess  of  the  amount  due 
on  the  note  and  mortgage;  and  to  aid  him  in  doing 
BO  he  obtained  a  letter  from  the  president  of  the  bank, 
addressed  "to  whom  it  may  concern,"  stating  that 
"  Mr.  George  W.  Forbes,  the  bearer  hereof,  one  of  the 
old  settlers  of  Omaha,  visits  the  east  with  the  view  of 
raising  some  means  with  which  to  free  him  from  his 
difficulties.  And,  from  the  showing  he  has  made  me 
of  his  affairs,  I  am  freely  of  the  opinion  that  if  he  can 
raise  ten  to  twelve  thousand  dollars  he  can  at  once  set- 
tle all  his  unsecured  debts.  I  shall  aid  Mr.  F.  all  in 
my  power  to  this  end.  Respectfully,  Ezra  Millard, 
president." 

This  letter  is  dated  April  28, 1874,  and  was  deliv- 
ered to  Forbes,  who  at  once  applied  to  Clarke  to  nego- 
tiate a  loan  for  him.  Clarke  being  unable  to  borrow 
money  upon  the  securities  offered,  it  was  arranged  be- 
tween Forbes,  Newton,  and  himself  that  he  should 
loan  Forbes  $5,000 — ^about  $8,000  of  his  own  money, 
and  about  $2,000  belonging  to  one  Gardiner,  Newton 
to  surrender  to  Clarke  the  mortgage  heretofore  de- 
scribed, and  that  Forbes  should  furnish  to  Clark  an 
additional  $5,000,  who  should  thereupon  authorize  the 
bank  to  draw  upon  him  for  the  sum  of  $10,000.  This 
arrangement  was  carried  out,  two  drafts  being  drawn 
by  the  bank  upon  Clarke  for  $5,000  each,  which  were 
duly  paid,  the  money  being  applied  to  the  payment  of 
the  unsecured  debts  of  Forbes,  a  portion  of  which  was 
held  by  the  bank. 
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In  1877  Clarke  instituted  proceedings  in  the  district 
court  of  Douglas  county  to  foreclose  the  mortgage  in 
question.  The  hank  answered  the  petition  of  plaintiff, 
setting  up  various  defenses,  which  it  is  unnecessary  to 
notice  in  detail,  and  claimed  that  the  lien  of  the  mort> 
gage  to  the  hank  was  prior  to  that  of  the  plaintiff,  and 
on  the  trial  of  the  cause  the  court  so  found.  The 
plaintiff  appeals  to  this  court. 

Whatever  the  rights  of  the  bank  may  be  as  against 
Forbes  and  N'ewton,  there  is  an  entire  failure  of  testi- 
mony to  show  that  the  plaintiff  had  notice  of  any  frau- 
dulent collusion  between  them.  This  notice  was  neces- 
sary to  make  the  defense  of  fraud  available.  So  far  as 
appears,  the  plaintiff  is  a  bona  fide  purchaser,  and  in 
good  faith  paid  his  money  for  the  mortgage  in  ques- 
tion, a  considerable  portion  of  the  avails  of  which 
were  paid  to  the  bank  upon  Forbes'  insecured  debt. 
There  is  nothing  in  the  objection  that  the  mortgage 
to  the  plaintiff  had  fulfilled  its  purposes  when  assigned 
to  Clarke  for  the  money  loaned.  This  is  not  a  case 
where  the  mortgage  had  been  satisfied  and  kept  on 
foot  as  security  for  a  new  loan.  If  such  was  the  case 
the  defendant's  position  would  be  correct,  and  the  lien 
have  ceased  absolutely.  But  in  the  case  at  bar,  while 
the  words  "  sale  "  or  "  sold  '^  are  not  used,  it  is  clear 
that  the  transfer  from  Newton  to  Clarke  was  in  fact  a 
sale,  and  that  he  is  now  the  owner  of  the  mortgage. 
The  equities  of  the  case  are  clearly  with  the  plaintiff. 
The  judgment  of  the  district  court  in  regard  to  the 
priority  of  liens  is  therefore  reversed,  and  the  lien  of 
the  bank  made  subject  to  that  of  the  plaintiff. 

Judgment  aooordinglt. 
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Charles  Weinland,  appellant,  v.  Andrew  Cochran, 
Thomas  L.  Wiswall,  Rub  P.  Hdtchins,  John  W. 
Ford,  and  Jbnni^  L.  Ford,  appbllbbs. 

1.  Causes  of  Action:    joinder.     Under  certnin  statutory  re- 

strictions legal  and  equitable  causes  of  action  may  be  joined  in 
the  same  suit,  but  they  most  be  txisifing^  not  merely  prospec- 
tive, causes  of  action. 

2.  Attaching  Creditor:    creditor's  bill.    Before  obtaining 

judgment  on  his  demand,  an  attaching  creditor  cannot  main- 
tain an  action  to  hare  an  alleged  fraudulent  conyeyance  of  real 
estate  set  aside. 

8.  Fraud:  review  of  qubstiok  or.  Where  a  question  of  fraud 
in  fact  is  brought  up  for  review,  the  supreme  court  is  decidedly 
averse  to  interfering  with  the  decision  below,  whether  made 
by  the  court  or  by  a  jury;  nor  will  it  do  so  unless  clearly  sat- 
isfied that  injustice  has  been  done. 

Appeal  from  Nemaha  county. 

« 

Plaintiff's  action  was  in  the  nature  of  a  creditor's 
bill  to  set  aside  conveyances  by  defendant  Wiswall 
to  defendant  Ford  of  850  acres  of  land  in  ^Temaha 
county.  The  petition  alleges  in  substance  that  Wein- 
land had  obtained  judgment  against  defendants,  Coch- 
ran, Wiswall,  and  Hutchins  in  the  superior  court  of 
Chicago,  Cook  county,  Illinois,  March  7, 1876,  for  the 
sum  of  $4756.26  damages  and  $10  costs,  upon  which 
$97.42  only  had  been  made  by  execution,  etc.;  that 
at  the  time  said  action  was  commenced,  to- wit:  Sep- 
tember 21,  1875,  Wiswall  owned  the  lands  described 
in  the  petition,  but  before  judgment  was  rendered,  and 
on  the  twenty-second  day  of  November,  1875,  Wiswall 
conveyed  the  said  lands  to  the  defendants,  John  W. 
Ford  and  Jennie  L.  Ford ;  that  said  conveyances  were 
voluntary  without  consideration,  and  made  to  defraud 
creditors,  etc. ;  and  plaintiff  prayed  judgment  and  a 
decree  to  sell  said  land  to  pay  said  judgment 
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Snmmons  issued  and  served  on  defendants,  Ford  and 
wife,  and  returned  not  served  as  to  the  other  defend- 
ants. Plaintiff  sued  out  an  attachment  against  the 
property  of  Cochran,  Wis  wall,  and  Hutchins,  and 
attached  the  land  in  controversy  as  the  property  of 
Wiswall. 

Ford  and  wife  answered,  denied  the  allegations  of 
the  petition  except  the  conveyances  of  the  land  to 
them. 

The  district  court.  Pound,  J.,  presiding,  decided  in 
fiEivor  of  the  defendants,  and  dismissed  the  cause. 

In  this  court  a  motion  was  made  to  quash  the  bill  of 
exceptions,  and  overruled.     8  Neb.,  628. 

ScIioenheU  ^  Thomas^  J.  &  StuUy  and  T.  L.  Schickj 
for  appellant. 

It  jseems  clear  from  the  authorities  that  the  plaintiff 
has  the  right  to  ask,  in  the  same  action,  for  a  judg- 
ment and  also  that  the  fraudulent  conveyance  be  set 
aside.  The  Marion  Deposit  Bank  v.  McWUliamSj  1 
West,  L.  Mo.,  571-  iV:  Y.  Ice  Co.  v.  N.  W.  Ins.  Co.,  23 
N.  Y.,  360.  It  is  not  sufficient  that  a  conveyance  be 
made  upon  good  consideration  or  bona  fde.  It  must 
be  both.  Kerr  on  Frauds,  pp.  199  and  200.  Clements 
V.  Moore,  6  Wallace,  312.  Tootle  ^  MauU  v.  Dunn,  6 
Neb.,  99.  Chapel  v.  Clap,  29  Iowa,  194.  There  can 
be  no  doubt  from  the  evidence  that  Wiswall  made  the 
conveyance  in  question  with  intent  to  defraud  his  cred- 
itors, and  the  only  doubt  which  can  be  suggested  i& 
whether  Ford  knew  of  that  intent.  If  this  is  to  be 
considered  a  voluntary  conveyance,  then  the  indebted- 
ness raises  a  presumption  of  fraud,  which  becomes 
conclusive  by  insolvency.     1  Am.  Lead.  Cases,  41. 

J.  H.  Broody  and  W.  T.  Rogers,  for  appellees,  Ford 
and  wife. 
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An  attaching  creditor  cannot  maintain  an  action  in 
the  nature  of  a  creditor's  bill  to  have  an  alleged  fraud- 
ulent conveyance  Bet  aside.  Such  action  can  only  be 
maintained  by  a  judgment  creditor.  Weinland  has 
not  obtained  a  judgment  against  any  of  the  defendants 
in  this  state,  and  bases  his  claim  to  equitable  relief 
upon  a  foreign  judgment,  and  upon  which  he  had 
sued  out  an  attachment,  and  claims  a  lien  on  the  land 
in  controversy  by  virtue  of  said  attachment.  We  con- 
tend that  the  plaintiff  has  not  exhiausted  his  remedy  at 
law,  which  is  absolutely  necessary  before  he  can  main- 
tain this  proceeding.  WeU  ^  Oahn  v.  Lankirij  3  Neb., 
884.  Smith  v.  Thompson^  Walk.  Ch.,  Mich.,  1.  Neu>- 
man  v.  WiUeUy  62  HI.,  98.  Thayer  v.  Swifts  Har.  Ch., 
Mich.,  430.  Steward  v.  Stevens^  Ibd.,  169.  Jones  v. 
Green,  1  Wall.,  331.  McElwain  v.  WiUis,  9  Wend., 
564.     Wiggina  v.  Armstrong j  2  John.  Ch.,  144. 

Laeb,  X 

It  was  held  by  this  court  in  the  case  of  Wid  ^  Oahi 
t?.  LankmSj  3  Neb.,  384,  that  before  obtaining  judg- 
ment on  his  demand,  an  attachment  creditor  cannot 
maintain  an  action  in  the  nature  of  a  creditor's  bill 
to  have  an  alleged  fraudulent  conveyance  of  real  estate 
set  aside.  And  it  was  there  said  that  such  a  proceed- 
ing "  can  only  be  maintained  by  a  judgment  creditor" 

The  rule  there  laid  down  is  applicable  to  this  case, 
and  decisive  of  it,  for  if  an  independent  suit  in  equity 
could  not  be  maintained  for  that  purpose,  it  cannot  in 
reason  be  claimed  that  the  court  can  take  cognizance 
of  the  same  matter  by  uniting  it  with  the  original 
cause  of  action,  as  is  done  here. 

Under  our  practice,  subject  to  certain  statutory 
restrictions,  legal  and  equitable  causes  of  action  may 
be  included  in  the  same  suit;  but  they  must  be  exist- 
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ingy  and  not  merely  prospective  causes  of  action.  And, 
furthermore,  we  see  no  propriety  in  a  practice  which 
would  put  a  grantee  to  the  trouble  and  expense  of  a 
protracted  litigation  in  defense  of  his  title  until  after 
the  indebtedness  of  his  grantor  haB  been  judicially 
established. 

While  these  considerations  alone  call  for  an  affir- 
mance of  the  judgment,  it  may  not  be  amiss  to  remark 
that,  were  we  to  go  further,  and,  looking  to  the  evi- 
dence, base  our  decision  upon  that,  the  result  would 
be  the  same.  There  were  some  facts  disclosed  on  the 
trial  from  which  the  court  might  possibly  have  inferred 
that  the  defendant.  Ford,  was  a  fraudulent  purchaBer 
of  the  land  in  question,i)ut  the  decided  preponderance 
of  the  evidence  is  the  other  way.  Besides,  where  a 
question  of  fraud  in  fact  is  brought  before  us  for  re- 
view, and  there  is,  as  here,  a  real  conflict  of  evidence, 
we  are  decidedly  averse  to  interfering  with  the  decis- 
ion, whether  made  by  court  or  jury.  Indeed,  we  will 
not  do  so  unless  clearly  satisfied  that  injustice  has 
been  done. 


Judgment  affirmed. 


E.  A.  BlCHABDSON,  PLAINTIFF  IN  ERROR,  V.  B.  T.  StIELB, 

DEFENDANT  IN  ERROR« 

Beplevin:  flxadino:  xyidxkob.  In  an  action  of  replevin  a 
general  denial  puts  in  issue  everj  material  allegation  of  the 
petition.  And  under  it  the  defendant  may  give  evidence  of 
any  special  matter  which  amounts  to  a  defense  to  the  plaintiff's 
cause  of  action. 

Error  from  district  court  of  Merrick  county.     Tried 
before  Post,  J. 
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The  defendant  in  error  brought  his  action  in  the 
county  court  of  Merrick  county  to  recover  possession 
of  a  certain  gun  of  the  value  of  |75,  where  judgment 
was  rendered  in  his  favor,  and  plaintiff  in  error  ap- 
pealed to  the  district  court.  The  petition  charges  that 
defendant  in  error  is  the  owner  of  the  gun  and  enti- 
tled to  the  possession  thereof,  and  that  plaintiff  in 
error  wrongfully  detains  the  same,  etc.  The  answer 
was  a  general  denial.  On  trial  the  plaintiff  in  error 
offered  to  prove  that  he  held  the  gun  at  the  commence- 
ment of  the  action  as  bailee  of  one  Dimick,and  that 
said  Dimick  was  the  owner,  which,  on  objection,  the 
court  refused.  Plaintiff  in  error  also  requested  the 
court  to  give  the  jury  three  instructions,  to  the  effect 
that,  if  it  appeared  that  at  the  commencement  of  the 
suit  one  C.  S.  Dimick  was  the  owner  and  entitled  to 
the  possession  of  the  gun,  that  such  tietcts  constituted 
a  defense  to  the  suit,  which  the  court  refused  to  give, 
and  on  his  own  motion  directed  a  verdict  for  defen- 
dant in  error,  on  which  judgment  was  rendered,  and 
to  reverse  which  plaintiff  in  error  instituted  this  pro- 
ceeding. 

John  Patterson  and  WTiitmoj/erj  Gerrard  ^  Post^  for 
plaintiff'  in  error. 

A  general  denial  in  replevin  puts  in  issue  every  ma- 
terial fact  which  is  necessary  to  entitle  the  plaintiff  to 
recover.  Oakes  v.  Wyatt^  10  Ohio,  844.  FerreU  v. 
Humphrey^  12  Id.,  112.  Coverlee  v.  Warner^  19  Id.,  29. 
Heron  v.  Beckwith,  1  Wis.,  17.  GhM  v.  GhM,  13  Id., 
17.  Hunt  I?.  Burnett^  4  Green  (Iowa),  612.  "In  re- 
plevin, under  a  general  denial  the  defendant  may  show 
property  in  a  third  party,"  and  a  paragraph  alleging 
such  facts  will  be  stricken  out  as  an  argumentative 
denial.     Davis  v.  Warjkld^  88  Ind.,  461.     Kennedy  v. 
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ShoWy  Id.,  474.     Thompson  v.   Sweetzety   53  Id.,  312. 
Moore  v.  Kepner^  7  Neb.,  291. 


J.  W.  Sparks  and  W.  JET.  Webster^  for  defendant  in 
error. 

If  the  plaintiff  in  error,  Richardson,  claimed  and 
desired  to  prove  that  Dimick  was  the  rightful  owner  of 
the  gun,  and  that  he  was  innocently  in  possession  as 
bailee,  he  should  have  availed  himself  of  the  provis- 
ions made  by  the  code,  sec.  48,  p.  530. 

But  if  the  court  should  decide  that  these  provisions 
of  the  code  are  not  to  be  used  in  practice,  though  they 
seem  to  have  been  framed  expressly  for  cases  of  this 
kind,  still  we  contend  that  by  our  code  and  practice  they 
should  have  pleaded  specially  that  which  they  desired 
to  prove.  For  a  statement  of  any  new  matter  must  be 
specially  pleaded.  [Code,  sec.  99,  p.  540.]  If  plaintiff 
in  error  held  the  property  innocently- he  should  have 
so  pleaded.  Homan  v.  LaboOj  1  Neb.,  204.  And  by 
the  New  York  decisions,  in  an  action  for  conversion, 
even  "  a  sheriff  cannot  prove  that  he  levied  on  goods 
before  plaintiff  set  up  any  title  under  a  general  denial. 
Graham  v.  Harrower^  28  N.  T.,  165.  Nor  on  general 
denial  in  an  action  for  conversion  can  a  defendant 
show  a  special  property  in  himself  to  the  goods.  lb. 
Nor  under  a  general  denial  an  affirmative  defense 
cannot  be  given.  Beaty  v.  Sumrthout,  82  Barb.,  293. 
The  effect  of  a  general  denial  is  to  cast  the  burden  of 
pooof  upon  the  plaintiff,  and  if  the  necessary  evidence 
is  given,  and  the  answer  contains  only  a  general  de- 
nial, the  plaintiff  is  entitled  to  a  verdict  and  judgment 
Texier  v.  Gouin^  5  Duer,  389. 

Nor  do  the  authorities  cited  in  plaintiff's  brief,  as 
we  understand  them,  go  to  the  extent  claimed,  but 
only  so  far  as  to  prove  property  in  himself  or  in  justi- 
fication of  an  officer  making  a  levy. 
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Cobb  J. 

Whatever  may  have  been  the  law  formerly,  or  maj 
be  now,  in  those  states  which  have  not  materially  de- 
parted from  the  common  law  system  of  pleading,  it 
must  be  considered  as  settled  both  in  this  state  and  in 
Ohio,  whose  code  and  practice  we  have  in  great  meas- 
ure followed,  that  in  replevin  a  general  denial  puts  in 
issue  every  material  allegation  of  the  petition,  and 
under  it  the  defendant  may  give  evidence  of  any  spe- 
cial matter  which  amounts  to  a  defense  to  the  plaintifi*'s 
cause  of  action.  School  District  No.  ^  of  Merrick  Co.  v. 
Shoemaker ,  5  Neb.,  86.  Oreightorij  AdrrCr^  etc.y  v.  Newton^ 
Id.,  100.  Hednumv.  Anderson^  8  Id.,  180.  Ferrell  v. 
Humphrey,  12  Ohio  Rpte.,  118.  Oaks  v.  WyaU,  10 
Id.,  844- 

It  follows,  therefore,  that  the  district  court  erred  in 
ruling  out  the  testimony  offered  by  plaintiff  in  error  to 
show  by  the  witness,  Dimick,  and  his  own  testimony, 
that  said  Dimick  was  the  owner  of  the  gun  in  contro- 
versy at  the  time  of  the  commencement  of  said  suit 
As  the  other  errors  complained  of  depended  in  great 
part  upon  this  one,  it  is  not  deemed  necessary  to  pass 
upon  them. 

The  judgment  of  the  district  court  is  reversed  and  a 
new  trial  granted. 

RbVIRSED  and   &EHANDBD. 
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C,  Aultman  &  Co.,  plaintiff  in  error,  v.  Andrew  J, 

Reams,  defendant  in  error. 

1.  Beplevin :  bight  of  plaintiff  to  dismiss  without  pbsju- 

BIOS.  In  an  action  of  replevin,  where  the  property  has  been 
replevied  and  delivered  to  the  plaintiff,  it  is  not  error  for  the 
court  to  refuse  to  allow  the  plaintiff,  after  the  trial  has  com- 
menced, to  dismiss  the  case  without  prejudice  to  a  future  action. 

2.  Instructions  to  Jury.    It  is  th&  duty  of  the  jury  to  find  a 

verdict  according  to  the  law  as  given  in  the  instructions  of  the 
court.  When  they  clearly  violate  this  duty,  the  court  should 
set  aside  their  verdict.  The  refusal  of  the  court  to  do  bo,  upon 
proper  application  of  the  aggrieved  party,  is  error. 

Error  to  Franklin  county  district  court. 

This  is  an  action  brought  on  a  promissory  note  by 
the  plaintiff  in  error  in  the  district  court  of  Franklin 
county.  The  note  was  for  $500,  and  given  for  a  thresh- 
ing machine.  On  the  trial  plaintiff  called  defendant  as 
a  witness  to  prove  his  signature  to  the  note,  and  de- 
fendant denied  that  the  signature  was  his.  Plaintiff 
having  no  other  sufficient  evidence  to  prove  the  signa- 
ture, and  being  taken  by  surprise  at  the  evidence  of 
defendant,  thereupon,  and  before  the  case  was  sub- 
mitted to.  the  jury,  asked  and  moved  the  court  to  dis- 
miss the  action  without  prejudice,  which  the  court, 
Gaslin,  J.,  presiding,  refused  to  do,  and  the  plaintiff 
was  defeated  in  the  action. 

Lamb,  BiUingsley  ^  Lambertson,  for  plaintiff  in  error. 

C.  J.  JDUworthy  for  defendant  in  error. 

Cobb,  J. 

There  can  be  no  doubt  of  the  correctness  of  the  law 
laid  down  by  the  counsel  for  the  plaintiff  in  error,  to- 
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wit:  That  the  plaintiff  has  the  right  to  diBinies  his  case 
without  prejudice  to  a  future  action  at  any  time  before 
the  final  submission  of  the  case  to  the  jury,  as  a  gen- 
eral proposition  of  law.  But  is  this  rule  universal? 
Does  it  apply  to  actions  of  replevin  ?  In  this  action^ 
after  the  property  has  been  delivered  to  plaintiff,  the 
positions  of  parties  become  to  all  practical  intents  and 
purposes  reversed.  The  proceeding  has  already  served 
the  primary  purpose  desired  by  the  plaintiff.  *  He  has 
reduced  the  property  to  possession,  and  should  no  fur- 
ther step  ever  be  taken  in  the  case  he  would  be  con- 
tent. But  the  defendant,  who  also  claims  the  posses- 
sion of  the  property,  has  an  interest  in  a  speedy  trial 
as  the  only  means  of  restoring  the  property  to  his  pos- 
session. 

It  seems  to  me  that  it  could  not  have  been  the  inten- 
tion of  the  framers  of  the  statute,  giving  the  plaintiff 
the  right  to  dismiss  his  case  without  prejudice  at  any 
time  before  the  same  is  given  to  the  jury,  that  the 
same  should  apply  to  actions  of  replevin.  What  good 
would  it  have  done  the  plaintiff  to  have  dismissed  his 
case?  Section  190  of  chap.  57,  Gen.  Stat,  page  554, 
provides  that :  "  If  the  property  has  been  delivered  to 
the  plaintiff  and  judgment  be  rendered  against  him  on 
demurrer,  or  if  he  otherwise  fail  to  prosecute  his  action 
to  final  judgment,  the  court  shall,  on  application  of  the 
defendant  or  his  attorney,  empanel  a  jury  to  enquire 
into  the  right  of  property  and  right  of  possession  of  the 
defendant  to  the  property  taken.  If  the  jury  shall  be 
satisfied  that  said  property  was  the  property  of  the 
defendant  at  the  commencement  of  the  action,  or  if 
they  shall  find  that  the  defendant  was  entitled  to  the 
possession  only  of  the  same  at  such  time,  then  and  in 
either  case  they  shall  assess  such  damages  for  the  de- 
fendant as  are  right  and  proper;  for  which,  with  costs 
of  suit,  the  court  shall  render  judgment  for  the  defend- 
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ant."  And  section  7  of  an  act  passed  February  26, 
1873,  found  on  page  713  of  the  General  Statutes,  pro- 
vides that  "  The  judgment  in  the  cases  mentioned  in 
sections  one  hundred  and  ninety  and  one  hundred  and 
ninety-one,  and  in  section  one  thousand  and  forty-one 
of  said  code,  shall  be  a  return  of  the  property  or  the 
value  thereof  in  case  a  return  cannot  be  had,  or  the 
value  of  the  possession  of  the  same,  and  for  damages 
for  withholding  said  property,  and  costs  of  suit." 

Now,  if  the  court  had  permitted  the  plaintiff  to  dis- 
miss his  suit  as  he  desired,  it  would  clearly  have 
been  the  duty  of  the  court  to  allow  the  defendant  to 
introduce  testimony  either  before  the  jury  already  em- 
paneled in  the  case,  or  to  empanel  another  "jury  to 
inquire  into  the  right  of  property,"  etc.,  and  the  judg- 
ment of  the  court  rendered  on  the  finding  of  such 
jury,  under  the  provisions  of  the  section  last  above 
quoted,  would  have  been  as  conclusive  as  is  the  judg- 
ment in  the  case  at  bar.  Thus  it  would  have  been  an 
idle  ceremony  for  the  court  to  have  permitted  plaintiff 
to  dismiss  his  suit  under  the  circumstances.  Indeed 
all  that  plaintiff  could  have  done  with  the  consent  of 
the  court  he  could  have  done  without  such  consent. 
But  in  any  event  the  result  must  have  been  the  same, 
80  that  I  see  no  error  in  the  ruling  of  the  court  on  that 
point 

The  other  point  made  by  plaintiff  in  error  is,  "that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law  and  in  disregard  of 
the  instructions  of  the  court." 

The  court  charged  the  jury  "that  upon  the  evidence 
in  this  case,  in  any  event,  you  can  only  find  nominal 
damages,  as  no  actual  damages  are  proved."  In  the 
face  of  this  instruction  the  jury  found  thirty-five  dol- 
lars damages.  The  only  testimony  in  the  case  was 
that  of  the  defendant.     In  his  testimony  he  stated:  "I 
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have  been  damaged,  by  reason  of  the  taking  and  de- 
tention of  the  machine  in  this  case  by  plaintiflC,  |350. 
I  estimate  my  damage  at  the  loss  of  the  use  of  it  du- 
ring the  last  threshing  season."  Again,  on  cross-ex- 
amination :  '^  I  have  lost  the  use  of  the  machine  ninety 
days  since  the  threshing  season  commenced;  suffered 
from  the  loss  of  it  since  the  last  of  July,  1878.  The 
use  of  the  machine  was  worth  five  dollars  per  day." 
I  think  that  the  charge  of  the  court  was  correct  that 
no  actual  damage  was  proved  in  such  a  way  that  the 
jury  could  consider  it.  But  whether  right  or  wrong, 
it  was  the  duty  of  the  jury  to  respect  and  obey  the  in- 
structions of  the  court,  and  for  their  failure  to  do  so  the 
verdict  should  have  been  set  aside;  and  it  was  error 
in  the  district  court  to  refuse  to  do  so.  Jewett  ^  Hoot 
V.  Smart  ^  GiUettej  11  Iowa,  605. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Revbbsbd  and  rbmandbd. 


Statb  op  Nebraska,  ex.  rbl.  J.  W.  Pbarman,  ▼.  F. 

W.  LlEDTKB,  AUDITOK  OP   PUBLIC  ACCOUNTS.. 

1.  Constitutional  law:    pbiktino  of  aicxkdmvnts  to  btlia. 

Heldf  That  the  language  of  section  11  of  Article  8  of  tha  con- 
stitution: "  Every  hill  and  concurrent  resolution  shall  he  read 
at  large  on  three  different  days  in  each  house,  and  the  hills  and 
all  amendments  thereto  shall  he  printed  before  the  vote  is  ti^ 
ken  upon  its  final  passage,"  does  not  apply  to  amendments  at- 
tached to  a  bill  upon  the  report  of  a  committee  of  conference 
after  a  disagreeing  vote  of  the  two  houses. 

2.  Aot  to  take  effect  upon  the  happening  of  a  fUtnre  and 

unoertain  event.  '*  The  event  or  change  of  circumstances  on 
which  a  law  may  be  made  to  take  effect  must  be  such  as,  in  the 
judgment  of  the  legislature,  affects  the  question  of  the  expedi- 
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ency  of  the  law;  an  event  on  which  the  expediency  of  the  law, 
in  the  opinion  of  the  law-makers,  depends.  On  this  question  of 
expediency  the  legislature  must  exercise  its  own  judgment  defi- 
nitely and  finally.  When  a  law  is  made  to  take  efibct  upon  the 
happening  of  such  an  event  the  legislature  in  effect  declares 
the  law  inexpedient  if  the  event  should  not  happen,  hut  expe- 
dient if  it  should  happen."  Buggies,  0.  J.,  in  Bario  v.  HUnrod^ 
8N.  Y.,489. 

Obioinal  application  for  mandamus. 
Covell  ^  Bansom  and  J.  C.  Watson^  for  relator. 
The  Attorney  Qeneraly  for  the  respondent 
Cobb,  J. 

The  act  under  which  the  relator  claims  is  entitled 
"An  act  making  appropriations  for  the  payment  of 
miscellaneous  items  of  indebtedness  owing  by  the  state 
of  Ifebraska,"  and  was  approved  February  27,  1879. 
(Laws  1879,  p.  429.)  It  contains  ninety-two  distinct 
appropriations,  to  as  many  separate  persons  and  firms, 
for  as  many  different  causes  of  indebtedness  on  the 
part  ot  the  state,  divided  under  seven  heads — ^peniten- 
tiary, capitol  building,  blind  asylum,  insane  asylum, 
stationery,  sheriflfe'  fees,  and  miscellaneous.  The  re- 
lator's claim  is  the  eighty-seventh  item,  and  is  in  the 
following  words: 

"  16.  J.  W.  Pearraan,  for  military  services,  $8,000. 
[That  said  $8,000  remain  in  the  treasury  of  the  state, 
and  not  to  be  paid  or  drawn  out  until  the  general  gov-  ; 

ernment  shall  re-imburse  the  said  amount  to  this  state.]'' 

The  constitution  of  the  state  contains  the  following 
provision :  "  Sko.  11.  Every  bill  and  concurrent  reso- 
lution shall  be  read  at  large  on  three  different  days  in 
each  house,  and  the  bill  and  all  amendments  thereto 
shall  be  printed  before  the  vote  is  taken  on  the  final 
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passage."  *♦♦*♦*♦» 
Sec.  11,  Art.  lH.,  Const 

The  relator  states  in  his  affidavit  accompanying  his. 
motion  for  a  writ  of  mandamus  that  the  '^  said  clause 
[the  clause  in  brackets  above]  is  unconstitutional  and 
void  because  it  is  and  was  an  amendment  to  the  origi- 
nal bill  proposed  on  the  last  night  of  the  session  of 
the  said  legislature  of  the  state  of  Nebraska,  at  which 
said  act  was  passed,  which  said  amendment  was  not 
printed  before  the  vote  was  taken  on  the  final  passage 
of  the  bill,"  etc.  This  allegation  is  not  denied  by  the 
respondent,  and  for  that  reason  the  relator  claims 
judgment  upon  the  pleadings. 

Ordinarily,  where  a  material  fact  is  alleged  in  a  peti- 
tion, or  paper  which  stands  in  the  place  of  a  petition, 
and  is  not  denied  by  the  defendant  in  his  answer,  such 
fact  will  be  taken  and  considered  as  true,  the  same  as 
though  proved  by  the  amplest  evidence.  But  this 
question  is  not  within  the  ordinary  rule.  This  is  not 
an  allegation  of  fact  involving  the  merits  of  the  plain- 
tiff's claim  to  be  paid  $3,000  by  the  state.  It  is  an  al- 
legation that  a  certain  clause  of  the  statute,  approved 
by  the  executive  and  published  by  the  state  for  the 
guidance  and  government  of  the  courts  as  well  as  of 
all  the  people  of  the  state,  is  or  is  not  the  law  of  the 
land.  It  therefore  becomes  the  duty  of  the  court  to 
avail  itself  of  all  the  means  within  its  reach  to  ascer- 
tain the  truth  or  falsity  of  such  allegation — b,  duty 
which  it  cannot  shirk  because  of  the  failure  of  the  re- 
spondent to  deny  the  truth  of  such  allegation. 

Upon  a  thorough  examination  of  the  journals  of  the 
two  houses  for  the  last  session,  I  find  that  it  is  proba- 
bly true  that  the  clause  in  question  was  not  printed. 
But  I  also  come  to  the  conclusion  that  the  letter  of 
the  constitution  did  not  require  that  it  should  be 
printed.     And  while   such   requirement  is  probably 
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within  the  spirit  of  the  constitutional  provision  re- 
ferred to,  I  have  met  with  no  authority  which  has  gone 
so  far  as  to  reject  a  provision  of  a  statute  because  of  its 
conflict  with  the  spirit  only  of  a  constitutional  provi- 
sion. 

The  act  in  question  originated  in  the  house,  and 
constituted  house  roll  190,  said  bill  having  been  re- 
ported to  the  house  from  the  committee  of  claims  on 
the  15th  day  of  February,  1879,  was  read  on  two  dif- 
ferent days,  considered  in  committee  of  the  whole, 
amended,  engrossed  for  a  third  reading,  read  a  third 
time  (on  a  day  different  from  that  of  its  first  or  second 
reading),  and  on  the  20th  of  February  the  said  bill  was 
declared  by  the  speaker  to  have  been  read  at  large  on 
three  different  days,  and  the  same,  with  all  its  amend- 
ments, having  been  printed,  whereupon  it  was  put 
upon  its  passage  by  yeas  and  nays,  and  having  received 
a  constitutional  majority  was  declared  passed.  This 
bill,  as  it  passed  the  house,  contained  no  appropria- 
tion to  the  relator.  It  went  to  the  senate  on  the  same 
day  of  its  passage  by  the  house,  and  on  the  following 
day  received  its  first  reading  in  that  body;  its  second 
reading  on  the  22d  of  February.  On  the  24th  the  bill 
was  amended  in  the  senate  and  referred  to  the  com- 
mittee of  claims,  with  instructions.  On  the  same  day 
it  was  reported  to  the  senate  from  the  said  committee, 
with  sundry  amendments,  among  which  is  the  item  of 
$3,000  to  the  relator  for  military  services,  but  without 
the  other  words  constituting  the  said  clause  as  it  now 
stands.  On  the  same  day  the  bill,  with  the  amend- 
ments reported  from  the  committer  of  claims,  was 
considered  in  committee  of  the  whole,  and  upon  the 
report  of  the  committee  of  the  whole  was  adopted  by 
the  senate.  On  the  25th  the  bill  was  read  the  third 
time,  whereupon  the  president  of  the  senate  declared 
that  the  said  bill  had  been  read  at  large  on  three  dif- 
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ferent  days,  and  the  same,  with  all  its  amendments, 
having  been  printed,  he  put  the  same  upon  its  passage, 
and  the  bill  passed  the  senate  by  a  constitutional  ma- 
jority. 

It  will  thus  be  seen  that  the  constitutional  provision 
requiring  the  bill  and  all  amendments  thereto  to  be 
*' printed  before  the  vote  is  taken  upon  its  final  pas- 
sage," had  spent  its  entire  force  upon  the  bill  in  ques- 
tion before  the  clause  limiting  or  qualifying  the  appro- 
priation to  the  relator  had  been  proposed.  The  words 
^^  final  passage"  as  applied  to  matters  of  legislation 
•were  well  known  to  the  firamers  of  the  constitution, 
and  presumably  so  to  the  people  who  adopted  it  And 
it  is  a  part  of  the  legislative  and  political  history  oi 
the  country  that  a  large  per  cent  of  the  most  important 
legislation  of  the  states,  as  well  as  of  the  national  gov- 
ernment, consists  of  measures  proposed  as  amend- 
ments to  bills  by  committees  of  conference  after  such 
bills  have  gone  through  all  the  stages  of  legislation  in 
the  two  houses,  and  only  lack  concurrence,  often  on 
trivial  and  unimportant  points.  The  object  of  the  con- 
stitutional  provision  is  to  ensure  more  deliberate  action 
and  prevent  haste  in  the  maturing  and  passage  of  bills. 
This  is  a  commendable  object  and  one  which  should 
be  upheld  so  far  as  possible  by  a  sound  construction  ot 
the  constitution.  Yet  there  is  a  time  within  the  exist- 
ence of  all  legislative  bodies  when  haste  is  absolutely 
necessary,  and  when  much  deliberation  is  quite  out  of 
the  question.  All  of  this  was  well  known  to  the  frara- 
ers  of  the  constitution,  and  hence  the  section  under 
consideration  does  not  require  the  printing  of  amend- 
ments after  the  bill  has  been  put  upon  its  final  passage. 
Any  other  line  of  constrmction,  if  followed  in  its  neces- 
sary sequence,  would  lead  to  a  condition  of  repeated 
printings  and  readings  on  difierent  days,  which  would 
tend  to  becloud  rather  than  to  enlighten  the  legislator, 
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and  would  render  it  impossible  to  perform  the  neces- 
sary legislation  within  the  forty  days  to  which  another 
section  of  the  constitution  limits  each  session  of  the 
legislature. 

But  to  continue  the  history  of  this  bill.  It  was  on 
the  25th  returned  to  the  house  with  sundry  amend- 
ments, among  others  the  appropriation  to  the  relator. 
On  the  same  day  it  was  taken  up  and  some  of  the 
amendments  concurred  in  and  some  non  concurred  in. 
Among  the  latter  we  find  the  appropriation  now  under 
consideration.  So  the  bill  went  back  to  the  senate, 
which  body  refused  to  recede  from  their  amendments 
and  asked  a  committeie  of  conference.  On  the  same 
day  a  like  committee  was  appointed  on  the  part  of 
the  house,  and  the  committee  of  conference  made 
its  report  to  the  two  houses  respectively  with  sun- 
dry recommendations,  among  the  rest  ^^  add  to  line 
9"  (that  being  the  line  containing  the  appropriation  to 
the  relator  now  under  consideration)  that  the  said 
"  $8000  remain  in  the  treasury  of  the  state  and  not 
be  paid  nor  drawn  out  until  the  general  government 
shall  re-imburse  the  said  amount  to  this  state.'*  The 
report  was  adopted  by  each  house  respectively.  The 
adoption  of  this  report  was  the  final  legislative  act 
upon  this  bill  so  far  as  either  house  was  concerned. 
There  are  other  steps  pointed  out  to  be  pursued  upon 
the  contingency  of  the  bill  being  returned  by  the  gov- 
ernor to  the  house  in  which  it  originated,  with  his 
objections  thereto.  As  we  have  already  seen,  there 
being  no  constitutional  provision  requiring  the  printing 
of  an  amendment  to  a  bill  maae  in  the  manner  above 
detailed,  we  must  regard  all  parts  of  this  bill,  so  far  as 
the  appropriation  to  the  relator  is  concerned,  as  of 
equal  authority,  and  we  must  therefore  examine  the 
language  of  the  clause  and  see  if  we  can  ascertain  the 
intention  of  the  legislature  therein  sought  to  be  eii- 
pressed. 
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In  this  examination  we  shall  derive  but  little  aid 
from  the  authorities.  It  is  seldom  that  we  meet  with 
language  of  this  character  in  an  act  without  something 
to  indicate  whether  the  framers  desired  it  to  be  under- 
stood as  a  saving  clause  or  as  a  proviso,  while  it  must 
have  been  intended  for  one  or  the  other.  If  such  were 
not  the  case,  and  the  court  were  disposed  to  consider 
this  case  upon  purely  technical  grounds,  we  would 
probably  be  spared  considerable  labor,  for  it  is  Idd 
down  in  some  of  the  earliest  reported  cases  that  a  sav- 
ing clause  which  is  totally  repugnant  and  subversive 
of  the  purview  of  a  statute  will  be  rejected,  yet  that  a 
proviso  equally  repugnant  and  subversive  will  be 
allowed  to  stand,  and  the  purview  must  give  way. 
While  I  confess  that  I  fail  to  see  the  reason  for  this 
distinction,  it  is  backed  by  most  respectable  authority. 
But  we  cannot  follow  it  because  of  the  failure  of  the 
legislature  to  label  this  clause  either  as  a  saving  clause 
or  a  proviso,  and  in  substance  it  is  as  much  the  one  as 
the  other. 

The  reason  given  in  the  case  of  the  AUomey  Oerural 
V.  The  Governor  and  Company  of  the  Chelsea  Waier- 
WorkSy  Fitzgibbon,  195,  why,  where  in  an  act  of  par- 
liament the  proviso  was  directly  repugnant  to  the 
purview,  the  proviso  should  stand  and  the  purview 
give  way,  is  because  the  proviso  speaks  the  last  inten- 
tion of  the  law-giver.  It  was  compared  to  a  will — 
says  the  report — in  which  the  latter  part,  if  inconsist- 
ent with  the  former,  supersedes  and  revokes  it. 
Were  we  at  liberty,  while  discussing  this  branch  of 
the  question  to  consider  the  history  of  this  measure  in 
its  passage  through  the  several  stages  of  legislation, 
we  would  see  that  the  above  reason  applies  to  it  with 
considerable  force.  One  branch  of  the  legislature  ex- 
pressly refused  its  assent  to  the  appropriation  without 
the  restricting  and  qualifying  clause,  which  was  after- 


JANUARY  TERM,  1880.  497 

The  State  v.  Liedtke. 

wards  attached,  for  the  purpose  of  securing  for  it  a  con- 
sideration which  otherwise  was  denied  it. 

But  the  proviso  or  saving  clause — ^whichever  it  may 
be  called — now  under  consideration,  may  not  be  en- 
tirely subversive  of  the  purview  of  the  act.  Possibly 
some  effect  may  be  given  the  section  with  that  clause 
attached.  If  so,  then,  upon  the  true  principles  of  con- 
struction, which  require  that,  when  possible,  some  effect 
shall  be  given  to  each  word  and  sentence  of  a  statute, 
it  should  be  given  such  construction  as  upon  a  fair 
consideration  of  all  its  parts  seems  to  express  the  in- 
tention of  the  legislature  in  adopting  it.  It  was  evi- 
dently the  intention  of  the  legislature  to  pass  affirma- 
tively upon  the  justice  of  the  relator's  claim  against 
the  state  to  the  amount  of  $3,000,  and  to  provide  that, 
upon  the  happening  of  a  certain  future  event,  the 
relator  should  be  paid  that  amount  out  of  the  state 
treasury  without  being  put  to  the  trouble,  delay,  or 
expense  of  another  application  to  the  legislature. 
That  event  is  the  allowance  by  the  general  government 
of  the  United  States,  and  the  appropriation  by  con- 
gress of  money  to  pay  for  the  services  of  the  relator, 
either  specifically  or  generally,  as  one  of  a  class  of 
claims  growing  out  of  the  Indian  service,  long  pend- 
ing before  congress.  It  was  competent  for  the  legis- 
lature to  pass  an  act  depending  for  its  execution,  either 
in  whole  or  in  part,  upon  the  happening  of  such  a 
contingency,  and  such  an  act  is  not  to  be  confounded 
with  those  acts  of  legislation  which  have  generally 
been  held  void  by  reason  of  their  being  made  to  de- 
pend for  their  vitality  upon  their  ratification  by  the 
voters  at  a  popular  election. 

In  the  opinion  of  the  court  in  Bario  v,  SRmrody 
8  K  Y.,  490,  Chief  Justice  Ruggles  says:  "The 
event  or  change  of  circumstances  on  which  a  law 
may  be  made  to  take  effect  must  be  such  as,  in  the 
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judgment  of  the  legislature,  affects  the  quesdou  of  the 
expediency  of  the  law,  an  event  on  which  the  expe- 
diency of  the  law,  in  the  opinion  of  the  law-makers, 
depends.  On  this  question  of  expediency  the  legisla- 
ture must  exercise  its  own  judgment  definitely  and 
finally.  Where  a  law  is  made  to  take  effect  upon  the 
happening  of  such  an  event  the  legislature  in  effect 
declares  the  law  inexpedient  if  the  event  should  not 
happen,  but  expedient  if  it  should  happen,"  etc.  This 
case  is  followed  in  Ux  parte  Wall,  48  CaL,  279-313, 
and  is  quoted  with  approval  by  Cooley.  Cooley's 
Constitutional  Limitations,  146.  See  also  The  Cargo 
of  the  Brig  Aurora  v.  United  States,  7  Cranch.,  382, 
which  treats  of  one  of  a  numerous  class  of  cases 
where  the  legislation  of  congress  is  made  to  depend 
for  the  occasion  of  its  execution  upon  the  happening 
of  future  and  uncertain  events  affecting  the  expedi- 
ency of  such  measures. 

The  relator,  in  his  brief,  also  makes  the  point  that 
'^  said  clause  is  void  and  unconstitutional  for  the  fol- 
lowing reasons:  (1.)  Said  bill  contains  more  than 
one  subject,  and  does  not  clearly  express  the  same  in 
the  title."  While  the  writer  might  be  inclined  to 
agree  with  him  in  that  conclusion,  yet  I  do  not  see 
how  that  can  help  the  relator.  If  the  act  is  unconsti- 
tutional and  void,  certainly  this  court  cannot  be  re- 
quired to  enforce  any  of  its  provisions  by  mandamus. 
But  without  passing  upon  this  point  we  have  already 
seen  that  the  rights  of  the  relator  under  the  said  act 
are  properly  made  contingent  upon  an  event  which  is 
not  claimed  to  have  happened.  The  writ  is  therefore 
denied. 

Writ  dbnibd. 


JAmiARY  TERM,  1880, 


499 


state  National  Bank  t.  Scofleld. 


State  ITational  Bane  op  Lincoln,  appellee,  v, 
g.  b.  scofield  and  wipe,  appellants. 

Order  conflrming  sale  on  foreclosure  of  mortgage.    On 

appeal  from  an  order  of  the  district  court  confirming  a  sale 
of  mortgaged  premises,  held,  That  this  court  would  not  con- 
sider a  question  involving  the  merits  of  the  original  case. 

Appeal  from  an  order  confirming  a  sale  of  real  es- 
tate in  Otoe  county.    Tried  below  before  Pound,  J. 

G.  B.  Scofiddy  pro.  se. 

JS.  F.  Warreny  for  appellee, 

Cobb,  J. 

As  the  appeal  in  this  case  is  only  from  the  order 
of  the  district  court  confirming  the  sale  of  the  mort- 
gaged premises,  I  do  not  think  that  the  court  can  con- 
sider any  questions  as  to  the  legality  of  the  mortgage 
—questions  which  were  necessarily  decided  in  and  by 
the  decree  upon  which  the  property  was  sold.  And 
it  not  being  made  to  appear  but  that  the  said  sale  was 
in  all  respects  made  in  conformity  to  the  provisions  of 
the  statute  in  such  cases  made  and  provided,  I  see  no 
error  in  the  order  confirming  said  sale,  and  the  same 
must  be  afiirmed. 

Obdeb  appiemed. 
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William  Edgbrtok,  plaintiff  in  brrob,  v.  A.  H. 
Wachter,  defendant  in  error. 

Statate  of  Iiimitatioiui.  Cause  of  action  aroee  in  the  state  ot 
Iowa,  where  defendant  then  resided  with  his  family.  But  he 
carried  on  a  business  at  the  city  of  Plattsmouth,  in  this  state, 
and  was  personally  present  at  Plattsmouth  nearly  every  day  for 
about  three  years,  when  he  moved  with  his  family  to  Platts- 
mouth, and  continued  to  reside  there.  Suit  commenced  after 
the  expiration  of  four  years — ^in  contract,  not  in  writing.  Plea 
of  the  statute  of  limitations.  Held,  that  the  statute  com- 
menced to  run  at  the  time  of  the  defendant's  removal  with  his 
fkmily  into  this  state. 

Error  from  Cass  connly  district  coart 

T.  M.  Marquette  for  plaintiff  in  error. 

Sam,  M.  ChapTnaUj  for  defendant  in  error,  cited  Car- 
penter v.  WeUs^  21  Barb.,  694.  Gans  v.  Frank,  36  Barb., 
820.  Voorhies'  Code,  sec.  100,  note  "  d."  Basset  v. 
Ba^setj  65  Barb.,  506.  Cole  v.  Jessup,  10  JN*.  Y.,  96  and 
107.  Burroughs  v.  Bloomer y  5  Denio,  534.  Gole  v.  Jes- 
mipy  10  How.  Pr.,  527.  Cook  v.  Hobnes^  29  Mo.,  61. 
Johnson  v.  Smith,  48  Mo.,  499. 

Cobb,  J. 

This  case  turns  npon  the  construction  of  the  provis- 
ions of  the  statute  commonly  called  the  Statute  of 
Limitations.  Section  11,  of  title  IL,  chap.  57,  Gen- 
eral Statutes,  provides  that  an  action  upon  a  contract 
not  in  writing,  express  or  implied,  shall  be  brought 
within  four  years.  Section  20  is  in  the  following  lan- 
guage: ''If  when  a  cause  of  action  accrues  against  a 
person,  he  be  out  of  the  state,  or  shall  have  ab- 
sconded or  concealed  himself,  the  period  limited  for 
the  commencement  of  the  action  shall  not  begin  to 


JAIOJART  TERM,  1880.  501 

Edgerton  y.  Wachtcr. 

run  until  he  come  into  the  state.  *  *  *  "  I  under- 
stand the  above  language  to  mean  the  same  as  though 
it  read:  "If  when  a  cause  of  action  accrue  against  a 
person,  he  reside  out  of  the  state,"  etc.,  and  "  the  pe- 
riod limited  for  the  commencement  of  the  action  shall 
not  begin  to  run  until  he  come  to  reside  in  the  state," 
etc. 

As  I  understand  the  bill  of  exceptions,  the  cause  of 
action  accrued  in  the  state  of  Iowa.  The  plaintiff  in 
error  at  that  time  resided  in  Iowa,  and  continued  to 
reside  in.  Iowa  until  about  one  year  before  the  com- 
mencement of  the  suit,  when  he  moved  with  his  fam- 
ily into  the  city  of  Plattsmouth,  ISTebraska;  but  that 
during  all  of  said  time  plaintiff  in  error  had  carried 
on  business  at  Plattsmouth,  and  was  almost  daily  in 
attendance  at  his  lumber-yard  there;  all  of  which  was 
well  known  to  the  defendant  in  error,  who  resided  at 
Plattsmouth,  and  saw  and  conversed  with  plaintiff  in 
error  almost  daily,  etc. 

The  cause  of  action  arose  in  the  state  of  Iowa;  the 
statute  of  limitations  commenced  to  run  on  it  there, 
and,  notwithstanding  the  daily  trips  of  the  plaintiff  in 
error  across  the  Missouri  river,  and  out  of  the  state  of 
Iowa,  it  continued  to  run  until  he  moved  with  his  fam- 
ily out  of  the  state.  During  all  of  said  time,  notwith- 
standing his  repeated  personal  absences  from  the  state 
of  Iowa,  he  had  a  last  and  usual  place  of  abode  there, 
where  process  could  have  been  served  on  him,  although 
he  was  personally  absent.  But  during  none  of  this 
time  had  he  a  last  and  usual  place  of  abode  or  resi- 
dence in  Nebraska,  although  he  was  generally  there 
during  business  hours.  I  do  not  think  that  the  stat- 
ute of  limitations  could  be  running  on  the  same  cause 
of  action  in  two  different  states  at  the  same  time;  and 
if  I  am  not  mistaken  in  this  view,  then  it  necessarily 
follows  that  it  did  not  commence  to  run  upon  the 
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cause  of  action  in  this  case  until  the  removal  of  the 
plaintiff  in  error  with  his  family  to  the  city  of  Platts- 
tnouth  about  a  year  before  the  commencement  of  the 
action. 

For  aught  that  appears  in  the  record  the  order  of 
the  district  court  denying  a  new  trial  was  correct^  and 
the  judgment  must  be  affirmed. 

JunOMBNT  AFFIBMED. 

Mazwbll,  Oh.  J.,  having  been  of  counsel,  and  Lakb, 
J.,  having  sat  in  the  court  below  at  the  trial  of  this 
cause,  the  cause  was  by  consent  of  parties  submitted 
to  Cobb,  J. 
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Matthew  Nbwlovb,  pIiAINTipp  in  brror,  v.  F.  D. 
Woodward,  administrator  op  thb  estate  op  Q.  A. 
Woodward,  deceased,  defendant  in  error. 

1*  Summons :  sebyice  :  return.  When  the  return  to  a  sum- 
mons stated  that  it  was  served  upon  the  defendant  *'  by  reading 
to  him  a  true  and  certified  copy  of  the  same,  with  all  the  in- 
dorsements thereon/'  held^  insufficient  to  give  the  court 
>  Jurisdiction,  as  the  statute  requires  the  service  to  be  made  by 
delivering  a  copy  of  the  summons  with  the  indorsement 
thereon  to  the  dofendant|  or  leaving  the  same  at  his  usual  place 
of  residence. 

2.  Fraotioe:  appearance.  A  party  may  appear  specially  to 
object  to  the  jurisdiction  of  the  court  for  want  of  proper  seN 
vice  of  summons. 

8.  Motion  for  New  Trial.  Where  the  Judgment  of  a  Justice 
of  the  peace  is  taken  on  er7*or  to  the  district  court  and  affirmed, 
no  motion  for  a  new  trial  is  necessary  in  that  court  in  ord^r  to 
have  the  judgment  reviewed  in  the  supreme  court,  as  the  mat- 
ters involved  are  purely  questions  of  law. 

4.  Petition  in  Brror :  verification.  It  is  unnecessary  to  add 
a  verification  to  a  petition  in  error,  it  not  being  a  pleading  of 
fact  within  the  meaning  of  the  code. 
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Error  to  the  district  court  for  Nuckolls  county. 
Tried  below  before  Weaver,  J. 

H.  W.  Short,  for  plaintiff  in  error,  cited  8  Neb.,  109. 
8  Neb.,  108.    Id.,  215.     Code,  sec.  911.     1  Nash  PL,  70. 

D.  W.  Barker y  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  the  year  1878  George  N.  Woodward  commenced 
an  action  against  the  plaintiff  in  error  before  a  justice 
of  the  peace  to  recover  the  sum  of  $9.12.  The  oflBi- 
cer's  return  to  the  summons  in  that  case  is  as  follows: 

"  State  of  Nebraska,  1 
Nuckolls  County.      J 

"Received  this  summons  this  2d  day  of  December, 
1878.  I  hereby  certify  that  on  the  2d  day  of  Decem- 
ber, 1878, 1  served  the  within  writ  of  summons  on  the 
within  named  Matthew  Newlove,  by  reading  to  him  a 
true  and  certified  copy  of  the  same  with  all  the  in- 
dorsements thereon.  L.  H.  Price." 

On  the  return  day  the  plaintiff  in  error  appeared 
specially  and  objected  to  the  jurisdiction  of  the  court, 
because  there  had  been  no  service  of  a  summons  upon 
him  by  a  copy  served  upon  or  left  at  his  residence. 
The  motion  was  overruled  for  the  reason  as  stated  in 
the  transcript,  that  the  plaintiff  in  error  and  his  attor- 
ney were  present  in  court.  Judgment  was  thereupon 
rendered  against  the  plaintiff  in  error  for  the  sum  of 
$9.50,  and  costs  of  suit  amounting  to  the  sum  of  $5.40. 

The  plaintiff  herein  took  the  case  on  error  to  the 
district  court,  where  the  judgment  was  affirmed.  He 
now  brings  the  cause  into  this  court  by  petition  in 
error. 

Section  911  of  the  code  provides  that   "the  sum- 
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mone  must  be  returnable  not  more  than  twelve  days 
from  its  date,  and  must,  unless  accompanied  with  an 
order  of  arrest,  be  served  at  least  three  days  before  the 
time  of  appearance,  by  delivering  a  copy  of  the  sum- 
mons, with  the  indorsement  thereon  (certified  by  the 
constable  or  person  serving  the  same  to  be  a  true 
copy),  to  the  defendant,  or  leaving  the  same  at  his 
usual  place  of  residence."  Gen.  Stat,  667.  A  sum- 
mons must  be  served  upon  a  defendant  in  the  mode 
provided  by 'the  statute,  in  order  to  give  the  court 
jurisdiction,  unless  the  defendant  by  an  appearance 
waive  the  defect.  A  party  may  appear  specially  to  ob- 
ject to  the  jurisdiction  of  the  court,  but  if  by  motion 
or  otherwise  he  seeks  to  bring  into  action  the  powers 
of  the  court,  except  on  the  question  of  jurisdiction, 
he  will  be  deemed  to  have  appeared  generally.  Far- 
ter  r.  Tht  G  ^  N.  W.  R.  R.  Cb.,  1  Neb.,  15.  Cropsey 
V,  Wiggetihom^  8  Id.,  116.      Crowell  v.  Galloway,  Id.  220. 

In  the  case  at  bar  the  plaintiff  in  error  restricted  hia 
objections  to  the  failure  to  serve  the  summons  as 
waived  by  the  statute,  and  therefore  did  not  make  a 
general  appearance  in  the  action.  The  mere  pres- 
ence of  a  party  and  his  attorney  in  the  court  room  du- 
ring a  trial  will  not  of  itself  constitute  an  appearance 
in  the  action.  There  being  no  lawful  service  of  the 
summons,  his  motion  to  quash  should  have  been  sus- 
tained. 

Upon  the  affirmance  of  the  judgment  in  the  district 
court  the  plaintifl:'  in  error  filed  a  motion  for  a  new 
trial,  which  was  overruled.  No  motion  for  a  new  trial 
was  necessary  or  proper  in  such  case;  the  matters  pre- 
sented to  the  district  court  by  the  petition  in  error 
were  purely  questions  of  law,  viz. :  Did  the  justice  err 
in  holding  the  service  of  summons  sufficient,  and  that 
the  plaintiff  in  error  had  entered  a  general  appearance 
in  the  action?    But  the  motion  being  only  a  mode  of 
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bringing  before  the  court  the  alleged  error  in  affirming 
the  judgment  of  the  justice,  and  being  entirely  unau- 
thorized by  statute,  was  not  a  general  appearance  in 
the  action. 

The  petition  in  error  in  the  district  court  was  veri- 
fied. This  was  unnecessary.  Section  113  of  the  code 
provides  that  "every  pleading  oifact  must  be  verified 
by  the  affidavit  of  the  party,  his  agent,  or  uttorney." 
A  petition  in  error  is  not  a  pleading  of  fact  in  the 
sense  in  which  the  term  is  used  in  the  code,  and  need 
not  be  verified. 

The  action  is  defended  in  this  court  by  F.  D.  Wood- 
ward, administrator  of  the  estate  of  G.  A.  Woodward, 
deceased,  although  there  is  nothing  in  the  record  show- 
ing a  revivor  in  his  name,  but  no  objection  is  made 
on  that  ground.  As  there  was  no  legal  service  of  sum- 
mons, and  there  has  been  no  general  appearance  of 
the  defendant  in  the  court  below  in  the  action,  the 
judgment  of  the  district  court  is  reversed,  and  also  the 
judgment  of  the  justice  of  the  peace,  and  the  cause 
dismissed. 

Judgment  accordingly. 


Thb  State  of  Nebraska,  ex.  rel.  W.  H.  Snelling,  v. 

William  Gillespie. 


Attachment:  tbial  of  bight  or  property.  Certain  property 
in  the  possession  of  and  claimed  by  S.  was  levied  upon  under 
an  order  of  attachment  against  E.  Proceedings  were  there- 
upon instituted  by  S.  for  a  trial  of  the  right  of  property  under 
the  provisions  of  sections  996,  997,  and  998  of  the  code,  and  on 
the  trial  he  was  adjudged  to  be  the  owner  of  the  property' in 
dispute,  and  an  order  was  thereupon  issued  by  the  justice  to 
require  the  officer  to  return  the  property  to  the  claimant.  Held^ 
That  a  judgment  in  such  proceedings  in  favor  of  the  claimant 
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is  not  conclusive  as  to  the  ownership  of  the  property,  and  thai 
the  creditor,  notwithstanding  such  judgment,  may  still  contest 
his  right  to  such  property,  and  that  a  mandamus  will  not  be 
granted  to  compel  the  officer  to  comply  with  the  order  of  the 
)u]6tice. 

Obigikal  application  for  mandamos. 
J.  P.  VaruiUa^  for  relator. 
Maxwell,  Ch.  J. 

In  December,  1879,  A.  W,  Clapp  A  Co.  commenced 
an  action  by  attachment  in  the  county  court  of  Lan- 
caster county  against  Paren  England,  and  caused  a 
quantity  of  |)roperty  in  the  possession  of  and  claimed 
by  the  relator  to  be  attached  in  the  suit  as  the  prop^ 
erty  of  England.  The  relator  thereupon  instituted 
proceedings  for  a  trial  of  the  right  of  property  under 
the  provisions  of  sections  996,  997,  and  998  of  the  code, 
and  on  the  trial  was  adjudged  to  be  the  owner  of  the 
property  in  dispute,  and  an  order  was  thereupon  madd 
by  the  justice  directing  the  defendant  to  return  said 
property  to  the  relator,  which  he  refused  to  do.  The 
relator  now  applies  for  a  peremptory  writ  of  manda- 
mus to  compel  the  defendant  to  deliver  the  property 
in  question.  Will  a  writ  of  mandamus  be  granted  in 
such  case? 

Section  646  of  the  code  provides  that  "the  writ 
shall  not  be  issued  in  any  case  where  there  is  a  plain 
and  adequate  remedy  at  law."     Gen.  Stat.,  640. 

In  this  case  the  plaintifl*  has  a  plain  and  adequate 
remedy  at  law  by  an  action  of  replevin  for  the  recovery 
of  the  property.  The  proceedings  under  the  code  for 
a  trial  of  the  right  of  property  are  designed  principally 
as  a  protection  to  the  officer  who  may  have  made  a 
mistake  in  the  discharge  of  his  duty.  B'Hymer  i\  Sar- 
gent,  11  Ohio  StAte,  685.     Storms  v.  Eaton^  5  Xeb.,  548. 


JANUARY  TERM,  1880.  607 

6.  <fe  M.  R.  R.  Co.  Y.  Saunders  Coanty. 

And  in  such  proceedings  a  judgment  in  favor  of  plain- 
tiff is  not  conclusive  as  to  the  ownership  of  the  prop- 
erty in  dispute,  as  the  judgment  creditor  may  still  con- 
test his  right  to  the  same.  It  cannot  be  said,  therefore, 
that  the  refusal  of  the  officer  to  return  the  property  to 
the  person  adjudged  to  be  the  owner  of  the  same  is 
such  a  failure  to  discharge  an  oMcial  duty  as  will  auth- 
orize the  court  to  compel  hini  by  mandamus  to  do  so. 
The  case  differs  materially  from  that  wherein  an 
officer  has  levied  upon  property  exempt  from  execu- 
tion, and  upon  an  inventory  b^ing  filed  by  the  debtor 
refuses  to  call  appraisers.  In  such  case  the  officer  dis- 
regards a  plain  provision  of  the  code,  and  willfully  re- 
fuses to  perform  his  duty.  And,  the  debtor  having  no 
other  adequate  remedy,  the  court  will  compel  the  offi- 
cer by  mandamus  to  perform  his  duty.*  But  there  is  no 
analogy  between  such  a  case  and  the  one  at  bar.  The 
plaintiff  having  a  plain  adequate  remedy  at  law,  the 
writ  must  be  denied. 

Writ  denied. 


The  B.  &  M.  R.  R.  Co.  in  Neb.,  appellee,  v.  The 
Board  op  County  Commissioners  of  Saunders  Co., 

APPELLANT. 

1-  Constitutional  Law:  boad  tazbb.  Land  road  taxes,  legally 
levied  but  not  collected  before  the  constitution  of  1875  took 
effect,  although  not  imposed  upon  the  basis  directed  by  that 
instrument  are  not  invalidated  by  it. 

2.     :     DISTRICT  SCHOOL  BOND  TAX.     That  provision  of  the  act 

of  the  legislature,  approved  February  25th,  1875,  entitled  "An 

*  Note. — See  People  v.  McClay,  2  Neb.,  7.     The  State  v.  Cunning 
hanif  6  Neb.,  90. 
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act  to  amend  'An  act  to  provide  for  the  registration  of  precinct 
or  township  and  school  district  bonds,'  "  making  it  the  duty  of 
the  county  commissioners  to  levy  the  necessary  taxes  to  meet 
the  liability  incurred  by  such  bonds,  is  in  conflict  with  Sec.  19, 
Art.  2,  of  the  constitution  of  1867,  which  declares  that  "  No 
bill  shall  contain  more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title,''  and  therefore  void. 

In  the  year  1875,  the  county  commissioners  of 


Baunders  county,  of  their  own  motion,  and  under  the  supposed 
authority  conferred  by  said  amendatory  act,  levied  the  dis- 
trict school  bond  tax  complained  of.  Heldy  that  under  the 
law  as  it  then  stood,  such  taxes  could  be  legally  levied  only  in 
pursuance  of  direction  from  the  district  as  to  the  amount  re- 
quired. 

Appeal  from  a  decree  of  the  district  court  of  Saun- 
ders county,  Post,  J.,  presiding,  enjoining  the  collec- 
tion of  taxes  levied  in  the  year  1875,  to  pay  school  dis- 
trict bonds  issued  by  several  districts  of  that  county, 
and  dismissing  the  petition  as  toland  road  taxes  levied 
for  the  same  year. 

T.  M.  Marqueitj  for  plaintiff,  appellee. 

Clinton  BriggSy  for  defendant,  appellant. 

Lakb,  J. 

In  this  case  two  questions  are  presented  for  our  de- 
cision. The^r^^  concerns  the  land  road  tax  of  one  dol- 
lar upon  each  forty-acre  tract,  without  regard  to  value, 
levied  by  the  county  commissioners  for  the  year  1875, 
pursuant  to  the  requirements  of  the  statutes  then  in 
force;  and  the  secondy  certain  taxes  levied  by  them 
upon  their  own  motion  to  discharge  the  bonded  indebt- 
edness of  school  districts  within  the  county  as  it  should 
fall  due. 

As  to  the  road  tax,  the  plaintiff  contends  that, 
although  legally  imposed,  it  was  rendered  invalid  and 
uncollectible  by  force  alone  of  our  present  constitution, 
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which  requires  all  taxes  upon  property  to  be  levied 
according  to  its  valuation.  The  constitution  went  into 
operation  on  the  first  day  of  November,  1875,  after 
said  taxes  were  levied,  and  before  they  became  delin- 
quent. The  precise  question  raised  upon  this  road  tax 
was  decided  in  the  case  of  B.  ^  M.  B.  B.  Co.  v.  York 
^County y  7  Neb.,  487,  where  it  is  held  that  the  tax  hav- 
ing been  levied  before  the  constitution  took  effect,  its 
provisions  as  to  the  mode  or  basis  of  levy  did  not  apply. 
The  decision  in  that  case  furnishes  a  guide  for  us  in 
this,  and  we  must  hold  that  fhe  collection  of  said  road 
tax  cannot  be  enjoined. 

As  to  the  levy  for  district  school  bond  purposes,  it 
appears,  as  before  stated,  that  the  commissioners  made 
it  on  their  own  motion,  and  without  its  having  been 
voted  or  "  reported  by  said  school  district  boards  or 
either  of  them."  It  is  contended  on  the  part  of  the 
plaintiff  that,  without  the  affirmative  action  of  the 
proper  district  in  ordering  a  levy  to  meet  its  bonded 
indebtedness,  the  county  commissioners  were  power- 
less to  make  one.  On  the  other  hand  this  independ- 
ent action  of  the  commissioners  is  sought  to  be  up- 
held by  the  act  of  February  25th,  1875,  entitled:  "An 
act  to  amend  'An  act  to  provide  for  the  registration  of 
precinct  or  township  and  school  district  bonds.'" 
Laws  1875,  p.  185.  The  only  change  of  the  former 
statute  sought  by  this  amendment  is  embodied  in  these 
words:  "It  shall  be  the  duty  of  the  board  of  county 
commissioners  in  each  county  to  levy  annually  upon 
all  the  taxable  property  in  each  precinct  or  township 
and  school  district  in  such  county  a  tax  sufficient  to 
pay  the  interest  accruing  upon  any  bonds  issued  by 
such  precinct,  township,  or  school  district,  and  to  pro- 
vide a  sinking  fund  for  the  final  redemption  of  the 
same;  such  levy  to  be  made  with  the  annual  levy  of 
the  county,  and  the  taxes  collected  with  other  taxes, 
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and  when  collected  shall  be  and  remain  in  the  hands 
of  the  county  treasurer  a  specific  fund  for  the  payment 
of  the  interest  upon  such  bonds,  and  for  the  final  pay- 
ment of  the  same  at  maturity." 

Now  the  original  act,  conforming  strictly  to  its  title, 
provides  merely  what  steps  shall  be  taken  for  the  reg- 
istration of  these  bonds  by  the  county  clerk,  upon  facts 
to  be  reported  to  him  by  the  proper  precinct  or  school 
district  officers.  (Qen.  Stat,  883.)  The  first  section 
makes  it  the  duty  of  these  local  officers,  ^^  after  first 
having  filed  for  record  with  the  county  clerk  the  ques- 
tion of •  submission,  return  of  votes  for  and  against, 
notice  and  proof  of  publication,"  under  which  the 
particular  bonds  were  issued,  to  report  them  for  reg- 
istry to  that  officer.  Section  two  requires  the  county 
clerk  to  "  record  in  a  book  prepared  for  that  purpose 
the  question  of  submission,  notice,  and  proof  of  pub- 
lication, return  of  votes  for  and  against,"  as  reported 
to  him  by  the  local  officers.  Section  three  directs  the 
clerk  as  to  the  particular  entries  to  be  made  in  his  reg- 
istry of  the  bonds.  The  only  other  provision  of  this 
act,  except  as  to  its  taking  effect,  is  the  fourth  section, 
which  requires  the  local  officers  of  precincts  and  school 
districts  to  report  to  the  county  clerk,  for  registry, 
bonds  issued  before  its  passage,  but  not  already  paid. 

From  this  brief  statement  of  its  substance  it  will  be 
seen  that  the  original  act,  in  all  of  its  provisions,  is 
confined  strictly  to  the  one  object  indicated  by  its  title, 
viz.:  "the  registration  of  precinct  or  township  and 
school  district  bonds."  Not  a  word  is  found,  either  in 
the  title  or  the  body  of  the  act,  concerning  their  pay- 
ments, for  which,  indeed,  there  was  already  ample 
provision  iu  other  acts  of  the  legislature.  Not  only 
was  no  attempt  made  in  the  original  act  to  go  beyond 
the  limits  set  in  its  title,  but  the  legislature  could  not 
rightfully  have  done  so,  in  view  of  the  constitutional 
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inhibition  that  "  No  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title/* 
Constitution  of  1867,  Art.  EL,  Sec.  19. 

The  title  to  the  act  in  question  is  very  restrictive, 
much  more  so  than  was  necessary;  but  the  legislature, 
having  thus  set  bounds  for  themselves,  they  could  not 
lawfully  overstep  them.  No  one  will  for  a  moment 
contend  that  the  raising  of  money  by  taxation  to  meet 
a  bonded  indebtedness  has  the  least  necessary  connec- 
tion with  the  subject  of  bond  registration.  Doubtless 
a  title  might  have  been  framed  of  so  broad  a  scope  as 
to  have  included  both  of  these  matters  as  means  for 
securing  a  desired  result.  Here,  however,  we  have 
registration  of  certain  bonds  as  the  ulterior — in  fact 
the  only  expressed — object  to  be  accomplished.  Now 
while  registration  might  very  properly  be  made  a 
step  in  providing  for  the  payment  of  bonds,  it  is  very 
clear  that  taxation  cannot  possibly  be  a  step  toward, 
nor  incident  to,  their  registration.  And  we  may  add 
further,  that  the  title  of  this  amendatory  act  is  no 
broader,  nor  could  it  properly  be,  than  that  of  the 
original.  Ostensibly  they  cover  precisely  the  same 
ground.  Therefore,  whatever  might  have  been  enacted 
under  the  title  of  the  former  statute,  and  nothing  be- 
yond it,  could  rightly  be  included  in  the  amendatory 
act.  And  this  being  so,  it  follows  that  the  clause  above 
quoted  of  February  25, 1875,  having  no  relation  to  the 
matter  of  registration,  cannot  be  regarded  as  an 
amendment  of  the  act  of  1873,  but  rather  as  an  in- 
graftment  upon  it,  under  the  guis^e  of  an  amendment, 
of  a  new  and  entirely  foreign  subject,  which  the  con- 
stitution did  not  permit.  In  deciding  upon  the  valid- 
ity of  the  school-bond  tax  this  amendatory  act  there- 
fore must  be  laid  aside,  and  the  authority  of  the 
county  commissioners  to  levy  such  a  tax  sought  for 
elsewhere. 
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By  sec.  82  of  the  general  school  law  it  is  provided 
that  the  qualified  voters  of  a  school  district,  "  when 
assembled  at  any  annual  or  special  meeting,  may  from 
time  to  time  impose  such  tax  as  may  be  necessary, 

*  *  *  to  pay  and  discharge  any  debts  or  liabili- 
ties of  the  district  lawfully  incurred."  (Gen.  Stat, 
966.)  And  in  case  of  a  failure  of  the  district  thus 
to  determine  the  amount  of  the  tax  to  be  levied,  sec. 
34  imposes  that  duty  upon  the  district  school  board, 
who  are  also  required,  by  section  55  of  the  same  act, 
to  report  the  tax  so  determined  upon  to  the  county 
clerk,  "  to  be  levied  on  the  taxable  property  of  the  dis- 
trict." (Gen.  Stat,  970.)  At  the  time  of  making  the 
levy  in  question  these  several  provisions  governed,  and 
they  provided  the  only  basis  on  which  it  could  have 
been  legally  made.  It  was  for  the  district  itself,  either 
by  a  vote  of  its  electors  when  lawfully  assembled,  or, 
in  default  of  this,  by  a  resolution  of  its  school  board, 
to  ascertain  and  fix  the  amount  required;  and  unless 
such  action  were  first  taken  and  made  known  to  the 
county  commissioners  they  were  entirely  without  au- 
thority to  act  in  the  matter. 

The  judgment  of  the  district  court,  having  been  in 
conformity  with  these  views,  is  affirmed. 

JUDQMliNT  AFFIRMBB. 
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Joseph  Dunn,  plaintiff  in  brror,  v.  Jambs  S.  Gibson, 
Charles  J.  Karbach,  Edwin  Loveland,  Wm.  M. 
DwYBR,  Alexander  McGavock,  Champion  8.  Chase, 
AND  Edward  Daughton,  defendants  in  error. 

Fraotioe :  joinder  iir  dehubrsb.  On  error  brought  to  reverse 
the  judgment  of  the  district  court  sustaining  a  joint  demur- 
rer by  several  defendants  to  a  petition,  charging  a  joint  tres- 
pass or  wrong  to  the  property  of  the  plaintiff,  the  court, 
being  of  opinion  that  the  petition  states  a  cause  of  action  as 
against  one  of  the  defendants,  the  demurrer  should  be  over- 
ruled as  to  all  of  them.  The  rule  of  practice  in  such  cases  is 
that  a  joint  demurrer  to  a  complaint  by  several  defendants  will 
be  overruled  if  it  state  a  cause  of  action  against  any  of  those 
*  joining  in  the  demurrer. 

Error  to  the  district  court  of  Douglas  county,  where 
the  cause  was  heard  before  Sayaoe,  J.,  upon  demurrer 
to  the  petition. 

Oeo.  M.  O'Brien  and  E.  M.  Bartlett^  for  plaintiff  in 
error,  upon  the  point  decided  here,  cited  Woodbury  v. 
Jackson^  2  Abb.  Pr.,  402.  Peahody  v.  Washington  Oounr 
ty  Mutual  Insurance  Company,  20  Barb.,  339.  Phelps  v. 
JSagadan,  12  How.  Pr.  Rep.,  17.  People  v.  Mayor  of 
New  York,  28  Barb.,  240. 

Oeorge  W.  Arnbrosey  for  defendant  in  error. 
Lake,  J. 

The  first  inquiry  in  order  is  whether  the  petition 
states  a  cause  of  aotion  against  any  of  the  defendants. 
If  it  shall  be  held  that  it  does  as  to  one  or  more,  but 
npt  all  of  them,  there  being  a  joint  general  demurrer 
to  the  petition  by  several  of  the  defendants,  it  will  be 
necessary  to  determine  further  the  effect  of  such  join- 
der upon  the  ruling  thereon. 
85 
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The  petition,  after  showing  with  great  prolixity  that, 
on  the  25th  of  July,  1877,  the  plaintiff  was  in  the 
peaceable  occupancy  of  lot  three,  block  335,  in  the 
city  of  Omaha,  under  a  lease  from  said  city  for  the 
term  of  five  years,  from  the  first  day  of  April,  1873,  on 
which  lot  he  had  a  dwelling  house  and  other  improve- 
ments of  the  value  of  over  six  hundred  dollars,  states: 
^^  That  on  the  said  25th  day  of  July  aforesaid  the  said 
defendant,  Edward  Daughton,  aided  and  assisted  by 
the  said  Gibson,  Karbach,  Loveland,  Dwyer,'  McGa- 
vock,  and  Chase,  said  defendants  as  aforesaid  colluding 
and  conspiring  together  as  aforesaid,  did  enter  into 
and  upon  the  premises  aforesaid,  and  into  the  dwelling 
house  aforesaid,  and  upon  the  possession  of  the  said 
plaintiff,  and  him,  the  said  plaintiff,  and  his  family, 
expelled  and  ejected  therefrom,  and  him,  the  said 
plaintiff,  hath  always  from  said  day  of  July  hitherto 
kept  out  of  the  possession  of  the  same,  and  now  forci- 
bly and  wrongfully  withholds  the  possession  of  the 
said  premises  from  this  plaintiff,  and  converted  the 
said  dwelling  house  and  other  improvements  herein- 
before described  to  his,  the  said  Daughton's,  own  use, 
to  the  plaintiff's  damage,"  etc. 

If  all  this  be  true — ^and  in  deciding  upon  the  demur- 
rer it  must  be  presumed  that  it  is — the  petition  certain- 
ly states  a  cause  of  action  against  the  defendant  Daugh- 
ton, who  is  thus  shown  to  have  forcibly  and  wrongfully 
taken  possession  of  the  plaintiff's  house  and  appropri- 
ated it  to  his  own  use.  And  the  allegation  would  be 
sufficient  to  charge  the  other  defendants  also  were  it 
not  that,  by  the  use  of  the  words,  "as  aforesaid,"  the 
aid  and  assistance  which  they  gave  to  Daughton  are 
limited  to  certain  official  acts  previously  stated  in  the 
petition,  and  which  are  wholly  inadequate  to  render 
them  liable.  To  be  more  specific,  the  aid  and  assist 
ance,  "ew  af(yresaidy^  consisted  simply  of  a  secret  agree- 
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ment  entered  into  between  Daughton  and  his  co-de- 
fendants in  February,  1877,  that  he  *'  should  purchase 
of  the  said  city  of  Omaha  the  aforesaid  premises  with- 
out the  knowledge  of  this  plaintiff,  and  at  a  valuation 
much  below  the  real  value  thereof,  for  the  purpose  of 
defrauding  the  plaintiff  out  of  his  improvements 
thereon."  And  also  that,  in  pursuance  of  said  agree- 
ment, Daughton  did  purchase  said  lot  and  procured 
from  said  city  a  quit-claim  deed  therefor;  that  ever 
since  said  purchase  ^'  the  said  defendants,  colluding 
with  one  another  as  aforesaid,  have  harassed  and  an- 
noyed the  plaintiff  and  put  him  to  great  trouble  and 
expense  by  vexatious  litigation  for  the  possession  of 
said* described  premises." 

But  of  all  this  it  may  be  briefly  answered  that  it  is 
entirely  immaterial.  The  city,  like  an  individual, 
could  sell  and  convey  its  interest  in  the  lot  to  whomso- 
ever and  for  whatever  price  its  authorities  saw  fit,  and 
Daughton  certainly  was  at  liberty  to  become  the  pur- 
chaser. This  would  be  no  interference  with  any  right 
of  the  plaintiff  under  his  lease  from  the  city.  As  to 
the  result  of  the  litigation  for  the  possession  of  the  lot, 
however,  the  petition  is  silent,  nor  does  the  record 
elsewhere  inform  us;  but  if  the  plaintiff  were  in  pos- 
session of  the  lot  under  a  valid  lease  from  the  city, 
and,  as  he  alleges,  in  no  default,  we  do  not  see  how  it 
could  have  been  otherwise  than  favorable.  But  this 
is  not  the  place  to  settle  the  merits  of  that  controversy; 
the  judgment,  whatever  it  was,  cannot  be  called  in 
question  here,  nor  can  it  in  anywise  affect  our  judg- 
ment upon  this  demurrer.  But  several  of  the  defend- 
ants having  joined  in  their  demurrer  to  the  petition, 
which  we  find  states  a  cause  of  action  against  one  of 
them  only,  they  cannot  be  severed  in  the  judgment 
thereon,  which  must  be  sustained  or  fail  to  the  whole 
extent  to  which  it  is  applied.     The  rule  of  practice  in 
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such  cases  seems  to  be  that  a  joint  demurrer  to  a  com- 
plaint by  several  defendants  will  be  overruled  if  it 
state  a  cause  of  action  against  any  one  of  those  so  join- 
ing in  the  demurrer.  People  v.  Mayor  of  New  Yorkj 
28  Barb.,  240.  Woodbury  v.  Sackrider,  2  Abb.  Pr.  Repts., 
402.  Phillips  ^  Northrup  v.  Hagadon  and  wife^  12  How. 
Pr.  Repts.,  17.  The  judgment  of  the  court  below  on 
the  joint  demurrer  therefore  must  be  reversed,  the  de- 
murrer overruled  as  to  all  the  defendants  uniting 
I  therein,  and  the  cause  remanded  to  the  court  below 

for  further  proceedings. 


RSVBRSED   AND   REMANDED. 


9    616 
13      C8 

la  a66 

^»  ^  Henry  T.  Clark,  plaintiff  in  error,  v.  Board  of 
3j^|m|  County  Commissioners  of  Saline  County,  dbfend- 
8p  899        ant  in  error. 

0   6181 
80    1351 

^=^?'     1.    Seleotion  of  Jurors.    County  commissioners  must  select  ju- 

67 75,  row  from  the  several  precincts  in  the  county  in  pro]>ortion  to 

the  number  of  persons  therein  competent  to  serve  on  grand  and 
petit  juries,  and  if  they  fail  to  do  so  it  is  good  cause  for  chal- 
lenge to  the  array. 

The  commissioners  should  not  select  the  same  persons 


for  successive  terms  of  court,  the  intention  of  the  law  being 
that  no  person  shall  be  required  to  serve  as  a  juror  a  second 
time  until  all  qualified  persons  shall  have  served  respectively  in 
rotation. 

S.  Bridge:  acttok  against  countt:  graft  bt  stati.  In 
1869  the  legislature  passed  an  act  donating  to  Saline  county 
5,000  acres  of  land  to  aid  in  erecting  a  bridge  across  the  Blue 
river.  The  county  received  a  conveyance  of  the  land,  and  let 
the  contract  for  the  erection  of  the  bridge  to  one  H.,  conveying 
to  him  the  land  in  question,  and  paying  $500  in  money  in  pay- 
ment of  the  same.  Before  any  part  of  the  contract  was  per- 
formed H.  assigned  it  to  0.,  and  conveyed  the  land  to  him. 


r- 
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The  commissioners  then  changed  the  plans  of  the  bridge,  pay- 
ing G.  $1000  additional)  and  changed  the  location,  to  which  0. 
consented.  0.  erected  the  bridge,  which  was  accepted.  The 
title  to  the  lands  having  failed  in  consequence  of  the  state  hay- 
ing no  title  to  the  same,  held,  that  0.  was  entitled  to  recover 
the  actual  value  of  the  bridge. 

Error  to  the  district  court  of  Saline  county.  Tried 
there  before  Pound,  J.,  sitting  in  the  absence  of  Wba- 

VBR,  J. 

0.  P.  Mason  and  J.  R.  Webster^  for  plaintiff  in  error. 

1.  Eor  the  selection  of  a  jury  there  can  be  no 
proper  mode  but  that  fixed  in  the  statute,  and  that 
should  be  pursued,  and  upon  this  the  following  and 
many  others  are  instructive  cases  showing  the  jealousy 
with  which  this  subject  is  viewed.  State  v.  De  Hochay 
20  La  Ann.,  356.  McDonald  v.  ShaWj  Coxe,  N.  J.,  6. 
People  V.  CoyodOj  40  Oal.,  686.  Wright  v.  Stewart^  5 
Blackf.,  120.  State  v.  McQuaige,  5  Rich.,  8.  C,  449. 
Gardner  v.  Turnery  9  Johns.,  261.  Gladden  v.  State,  18 
Fla.,  623.  Qmnnebaug  Bank  v.  Tarbox,  20  Conn.,  510. 
Hugg  V,  KUle,  2  Halstd.,  N.  J.,  435.  Straughan  v.  StatSy 
16  Ark.,  37.  Woods  v.  Rowan,  5  Johns.,  133.  Vanau- 
ken  0.  Brerner,  1  South.,  N".  J.,  364.  Morgan  v.  State, 
20  La  Ann.,  442.     State  v.  Pratt,  15  Rich.,  47. 

2.  The  contract  after  novation  was  the  contract  be- 
tween the  defendant  and  Clark.  The  consideration 
moving  to  the  county  moves  from  Clark.  The  claim 
upon  a  quantum  meruit,  after  failure  of  the  considera- 
tion for  his  work  and'  material,  accrues  to  him  and  not 
to  Hunt;  for  there  is  no  contract  longer  after  novation 
between  the  original  parties,  whatever  may  be  the  re- 
lations between  Hunt  and  Clark;  even  though  Clark 
should  be  a  trustee  to  Hunt,  it  is  not  Hunt  who  could 
claim  from  the  county.  Even  had  the  deed  of  the  county 
contained  in  form  a  full  warranty  of  title,  this  would 
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still  be  the  case,  for  the  covenant  would  be  vUra  vires. 
Low  V.  Townsendj  11  Gill  and  J.,  407.  Lawrence  v.  Dafi., 
8  John.  Ch.,  28.  8.  C,  17  Johns.,  87.  And  the  county 
is  bound  to  pay  upon  a  quantum  meruit  where  it  has 
obtained  money,  service,  or  material  without  payment 
Pimental  v.  San  Francisco^  21  Cal.,  361,  362.  Argenti 
V.  San  FranciscOy  16  Cal.,  282;  and  City  Slip  cases,  26 
Cal.,  591.  Paul  v.  Kenosha,  22  Wis.,  266.  Armstrong 
V.  Clarion,  66  Penn.  St.,  218.  Wait  v.  Ormsby  Go.,  1 
Nev.,  370.  DiU  v.  Wareham,  7  Met,  438.  JSaydon  v. 
Madison,  7  Greenlf.,  118.  Atkins  v.  Barnstable,  97 
Mass.,  428,  429.  Wheeler  v.  Gty,  24  DL,  105,  107. 
Seagraves  v.  City,  13  Dl.,  366,  371..  Norway  v.  Clearlake, 
11  Iowa,  506,  508.     KnowUon  v.  Plantation,  14  Me.,  20. 

Hastings  ^  McGvnUe,  for  defendant  in  error. 

1.  The  provisions  of  the  statute  in  regard  to  draw- 
ing juries  are  directory  merely,  and  a  substantial  com- 
pliance with  its  requirements  is  sufficient  State  v. 
Carney,  20  la.,  82.  Haight  v.  Holly,  8  Wend.,  258. 
State  V.  Howard,  73  N.  C,  437.  And  in  the  absence  of 
any  wrong  motive  in  the  selection  of  a  jury  an  infor- 
mality therein  is  no  ground  for  reversal.  State  v. 
Breen,  59  Mo.,  413. 

2.  To  create  a  novation  the  new  contractor  must 
bind  himself  in  place  of  the  old  one,  and  the  latter 
must  be  expressly  discharged.  Scott  v.  Atchison^  36 
Tex.,  76.    Jacobs  v.  Galdenoood,  4  La.,  509. 

8.  There  could  not  have  been  a  novation  of  con- 
tract, nor  was  there  any  failure  of  consideration  what- 
ever as  between  plaintiff  and  defendant,  consequently, 
in  any  view  of  the  case,  the  question  of  compensation 
upon  quantum  meruit  falls  to  the  ground;  besides, 
where  there  is  an  express  contract  for  a  stipulated 
amount  and  mode  of  compensation  for  services,  the 
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plaintiff  cannot  abandon  the  contract  and  resort  to  an 
action  for  a  quantum  meruit  on  an  implied  assumpsit. 
14  Johns.,  K  T.,  326.  18  Johns.,  K  Y.,  169.  10 
Serg.  and  E.,  236. 

Maxwell,  Ch.  J. 

The  petition  states  in  substance  that  the  state  of  ISTe- 
^  braska,  by  an  act  of  the  legislature,  approved  February 
15, 1869,  donated  to  the  county  of  Saline  1,000  acres 
of  internal  improvement  land  to  aid  the  county  in  the 
erection  of  a  bridge  across  the  Blue  river,  said  lands 
being  conveyed  to  the  county  in  March,  1869;  that 
said  lands  were  valued  at  the  sum  of  $5000,  and  were 
conveyed  to  one  Hunt,  who  had  contracted  to  build 
said  bridge,  and  had  given  bond  for  the  completion  of 
the  same,  he  being  paid  the  further  sum  of  $500 ;  that 
on  or  about  the  fourth  day  of  October,  1870,  and  be- 
fore the  construction  of  any  portion  of  said  bridge,  the 
plaintiff  took*  an  assignment  of  said  contract  from 
Hunt,  and  received  a  conveyance  of  said  land  from 
him,  and  that  the  commissioners  made  a  novation  of 
said  contract,  whereby  the  plaintiff  was  to  erect  the 
bridge,  and  the  commissioners  then  desiring  to  change 
the  plan  of  the  bridge  from  a  Killian  to  a  Howe  truss,* 
made  said  contract  with  the  plaintiff,  and  paid  him 
therefor  the  sum  of  $1000  additional;  that  the  com- 
missioners thereafter  changed  the  location  of  said 
bridge  to  the  section  line  between  sections  28  and  29, 
in  towQship  8  north,  in  said  county,  at  which  point 
the  plaintiff  erected  said  bridge,  and  the  same  was 
duly  accepted;  that  said  bridge  was  100  feet  in  length, 
and  the  approaches  to  the  same  108  feet  in  length; 
that  said  bridge  was  of  the  value  of  $6160,  and  that 
the  support  to  the  bridge  was  worth  the  sum  of  $500; 
that  the  title  to  said  lands  wholly  failed,  neither  the 
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state  of  Nebraska  nor  Saline  county  having  title  to 
the  same;  wherefore  the  plaintiff  prays  judgment  for 
the  value  of  the  bridge  less  the  amount  already 
paid.  The  defendants  demurred  to  the  petition  upon 
the  ground  that  the  facts  stated  therein  were  not  suf- 
ficient to  constitute  a  cause  of  action.  The  demurrer 
was  submitted  to  the  court  at  the  May  term,  1875,  and 
taken  under  advisement,  but  no  decision  appears  to 
have  been  had  thereon.  In  June,  1878,  the  defendants 
filed  an  answer,  wherein  they  allege  in  substance  that 
they  entered  into  a  contract  with  Hunt  for  the  erec- 
tion of  said  bridge,  and  conveyed  to  him  by  quit  claim 
deed  the  interest  of  the  county  in  said  lands,  and  that 
the  only  contract  entered  into  with  the  plaintiff  was 
that  in  relation  to  the  Howe  truss,  and  that  said  bridge 
was  built  of  poor  material,  and  not  properly  con- 
structed, and  had  to  be  replaced  in  November,  1877, 
and  was  not  worth  to  exceed  $1000,  and  deny  all  the 
other  allegations  of  the  petition.  The  reply  consists 
of  a  denial  of  the  new  matter  set  up  in  the  answer. 
On  the  trial  of  the  cause  the  jury  returned  a  verdict 
in  favor  of  the  defendant,  upon  which  judgment  was 
rendered.  The  plaintiff  brings  the  *  cause  into  this 
pourt  by  petition  in  error. 

It  appears  from  the  bill  of  exceptions  that  the  plain- 
tiff challenged  the  "  panel  and  array  of  the  petit  jury 
impaneled  and  summoned  to  try  the  issues  joined  be- 
tween the  plaintiff  and  defendant,"  because  the  county 
commissioners  did  not  "select  sixty  persons  having 
the  qualifications  of  jurors  in  a  number  as  near  as  may 
be  proportionate  from  each  precinct  in  the  county," 
etc.  And  also  that  one,  Hall,  had  been  drawn  and 
acted  as  juror  at  the  last  term  of  the  court.  The  mo- 
tion was  supported  by  an  affidavit,  which  is  not  denied, 
and  also  by  a  copy  of  the  original  canvass  of  the  votes 
at  the  last  general  election  in  Saline  county,  from 
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which  it  appears  that  the  whole  number  of  votes  polled 
in  said  county  at  said  election  w^as  2345.  The  motion 
to  quash  was  overruled,  to  which  the  plaintiff  excepted, 
and  now  assigns  the  same  for  error. 

Section  658  of  the  code  of  civil  procedure  provides 
that  "in  each  of  the  counties  of  this  state,  where  a 
district  court  is  appointed  or  directed  to  be  holden, 
the  county  commissioners  of  the  county  shall,  at  least 
fifteen  days  before  the  first  day  of  the  session  of  the 
court,  meet  together,  or  any  two  of  them  may  meet, 
and  select  sixty  persons  possessing  the  qualifications 
prescribed  in  section  657,  and,  as  nearly  as  may  be, 
a  proportionate  number  from  each  precinct  in  the 
county,  and  shall,  within  five  days  thereafter,  furnish 
to  the  clerk  of  the  district  court  of  the  county,  or  his 
deputy,  a  list  of  the  names  of  the  persons  selected." 
Gen.  Stat,  642. 

Section  659  provides  that  "  the  clerk  or  deputy  clerk 
receiving  the  names  shall  write  the  name  of  each  per- 
son selected  on  a  separate  ticket  and  place  the  whole 
number  of  tickets  into  a  box  or  other  suitable  and 
safe  receptacle,  and  shall  preserve  the  names  furnished 
by  the  commissioners  in  the  files  of  his  office."  Gen. 
Stat.,  642. 

Section  660  provides  that  "the  clerk  of  the  district 
court  or  his  deputy,  and  the  sheriff,  or  if  there  is  no 
sheriff  the  deputy  sheriff,  or  if  there  is  no  deputy 
sheriff  the  coroner  of  the  county,  shall,  at  least  ten 
days  before  the  first  day  of  the  session  of  the  district 
court,  meet  together  and  draw  by  lot  out  of  the  box 
or  receptacle  wherein  shall  be  kept  the  tickets  afore- 
said, sixteen  names,  and  the  persons  whose  names  shall 
be  drawn  shall  be  grand  jurors;  and  the  clerk  and 
sheriff  shall  then  draw  twenty-four  additional  names, 
and  the  persons  whose  names  are  drawn  shall  be  petit 
jurors."     Gen.  Stat,  643. 
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These  proviBions  are  mandatory,  and  are  designed 
to  secure  as  for  as  possible  fair,  unbiased  juries.  As 
was  said  in  Burly  v.  The  StcUe^  1  Neb.,  896,  the  grand 
jury  must  be  selected  in  the  manner  prescribed  by 
law.  There  is  no  security  to  the  citizen  but  in  a  rigid 
adherence  to  the  legislative  will  as  expressed  in  the 
statute.  See  also  Preuit  v.  The  State,  5  Id.,  377.  McM- 
vcy  V.  The  State j  ante  p.  157.  As  the  petit  jury  is 
drawn  from  the  same  list  as  the  grand  jury,  the  im- 
portance of  making  the  selection  in  the  manner  pro- 
vided by  law  will  at  once  be  seen.  The  commission- 
ers have  no  discretion  in  the  matter.  Jurors  are  to  be 
selected  from  the  several  precincts  of  the  county  in 
proportion  to  the  number  of  persons  therein  compe- 
tent to  serve  on  grand  and  petit  juries.  Any  other 
construction  ^ould  permit  the  commissioners  to  select 
the  jury  from  any  particular  portion  of  the  county 
they  saw  fit,  which  in  times  of  excitement,  or  when 
the  interests  of  that  locality  or  the  county  were  in- 
volved, might  become  the  means  whereby  the  process 
of  the  court  would  be  used  for  the  perpetration  of 
wrong  and  injustice.  The  affidavit  filed  in  this  case, 
however,  fails  to  state  the  whole  number  of  persons 
competent  to  serve  on  grand  and  petit  juries  in  the 
several  precincts  of  the  county,  and  is  therefore  insuf- 
ficient. The  list  of  votes  cast  in  the  several  precincts, 
without  an  allegation  that  those  voting  were  all  the 
persons  therein  competent  to  serve  as  jurors,  is  not  suf- 
ficient to  justify  the  court  in  setting  aside  the  panel. 
It  must  affirmatively  appear  that  the  apportionment 
was  not  properly  made.  The  motion  was  therefore 
properly  overruled. 

There  is  no  direct  allegation  that  the  M.  W.  Hall 
summoned  as  a  juror  at  the  October  term  is  the  same 
person  summoned  as  a  juror  at  the  April  terra. 
Whether  he  is  the  same  person  or  not  is  susceptible  of 
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positive  proof,  and  it  is  not  sufficient  to  state  that  the 
affiant  has  made  inquiry  and  is  informed  that  such  is 
the  fact.  The  commissioners,  however,  should  not 
select  the  same  persons  for  successive  terms  of  court. 
The  design  of  the  statute  is  that  no  one  person  shall 
be  required  to  serve  on  a  jury  a  second  time  until  all 
qualified  persons  shall  have  served  respectively  in 
rotation. 

The  remaining  objections  may  be  considered  to- 
gether. The  plaintiff  took  an  assignment  of  the  con- 
tract for  the  erection  of  the  bridge  in  question  with  at 
least  the  tacit  consent  of  the  commissioners.  He  con- 
structed the  bridge  in  accordance  with  the  change  in 
plans  and  location  made  by  them;  that  the  bridge  was 
properly  accepted  there  is  not  a  shadow  of  a  doubt 
from  the  testimony.  No  objection  is  rJade  to  the  con- 
tract, and  it  is  admitted  that  the  title  to  the  lands  con- 
veyed to  the  plaintiff  has  entirely  failed.  Is  the  plain- 
tiff therefore  entitled  to  be  paid  the  fair  value  of  the 
bridge  at  the  time  of  its  completion? 

In  the  case  of  Pimental  v.  City  of  San  Frandsco^  21 
Cal.,  362,  where  certain  real  estate  belonging  to  the 
city  had  been  sold  under  a  void  ordinance,  and  the 
proceeds  paid  into  the  city  treasury,  the  title  having 
failed,  and  action  brought  against  the  city  for  the  re- 
covery of  the  money  paid,  the  court  say :  "  The  lia- 
bility of  the  city  arises  from  the  use  of  the  moneys  or 
her  refusal  to  refund  them  after  their  receipt.  The 
city  is  not  exempted  from  the  common  obligation  to  do 
justice  which  binds  individuals.  Such  obligations  rest 
upon  all  persons,  whether  natural  or  artificial.  If  the 
city  obtain  the  money  of  another  by  mistake,  or  with- 
out authority  of  law,  it  is  her  duty  to  refund  it,  from 
this  general  obligation.  If  she  obtain  other  property 
which  does  not  belong  to  her  it  is  her  duty  to  restore 
it,  or  if  used,  to  render  an  equivalent  therefor,  from 
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the  like  obligation.  Argenti  v.  San  Francisco,  16  Cal., 
282.  The  legal  liability  springe  from  the  moral  duty 
to  make  restitution.  And  we  do  not  appreciate  the 
morality  which  denies  in  such  cases  any  rights  to  the 
individual  whose  money  or  other  property  has  been 
thus  appropriated.  The  law  countenances  no  such 
wretched  ethics;  its  command  always  is  to  do  justice." 

In  the  case  of  Paul  v.  The  City  of  Kenosha,  22  Wis., 
266,  the  plaintiff  had  purchased  certain  bonds  of  the 
city,  which  were  void  for  want  of  power  to  issue  them. 
It  was  held  that  he  was  entitled  to  recover  the  amount 
paid.  The  court  say:  "The  city  has  had  that  amount 
of  money  and  legal  scrip  for  its  city  bonds,  which  turn 
out  to  be  of  no  value  whatever.  It  seems  to  fell  un- 
der the  general  rule  of  law  that  when  a  party  sells  an 
article  which  turns  out  to  be  valueless  and  not  of  such 
a  character  as  he  represented  it  to  be,  he  is  liable  to 
his  vendee  as  upon  a  failure  of  consideration.  The 
city  bonds,  it  appears,  were  void  when  the  agent  of  the 
city  sold  them  to  the  plaintiff.  Is  it  just  and  equita- 
ble for  the  city  to  retain  the  money  which  it  has  re- 
ceived for  its  own  worthless  bonds?" 

In  the  case  of  the  Bridge  Company  r.  Frankfort,  18 
B.  Monroe,  41,  the  bridge  company  was  requested  by 
the  city  authorities  to  state  the  terms  upon  which  the 
city  might  attach  its  water  pipes  to  the  bridge  to  carry 
the  water  from  one  side  of  the  river  to  the  other.  The 
company  answered,  stating  its  terms,  upon  which  the 
city  council  took  no  action,  but  proceeded  to  extend 
the  water  works  and  used  the  bridge.  It  was  held  that 
the  city  was  liable.  Judge  Dillon  thus  states  the  rule: 
"  If  the  officers  or  agents  of  a  municipal  corporation, 
acting  under  ordinances  which  are  void,  make  sales 
and  deeds  of  corporate  property  which  pass  no  right  to 
the  purchaser,  and  can  never  ripen  into  a  title,  and 
receive  the  purchase  money  and  place  the  same  in  the 
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treasury .  of  the  corporation,  which  appropriates  the 
money  to  its  own  use  by  virtue  of  ordinance  or  resolu- 
tions legally  adopted,  the  purchaser  may  recover  back 
the  purchase  money."  Dillon  on  Mun.  Cor.,  section 
760.  Is  there  any  diflference  in  this  regard  between  a 
void  ordinance  and  a  void  statute?  The  result  is  the 
same  in  each  case — no  right  or  title  passes  by  the  con- 
veyance. The  purchaser  is  therefore  entitled  to  re- 
cover the  purchase  money.  Can  it  make  any  differ- 
ence that  the  purchase  price  was  the  erection  of  a 
public  bridge  for  the  county  instead  of  money?  We 
think  not.  We  place  no  stress  upon  the  form  of  the 
deed,  as  the  county  commissioners  had  no  authority  to 
bind  the  county  by  a  warranty.  But  both  the  county 
and  the  purchaser  supposed  at  the  time  of  the  convey- 
ance that  the  county  had  title.  The  failure  of  the 
title,  therefore,  rests  upon  the  same  foundation  as 
though  the  county  had  sold  any  other  property  to 
which  it  had  no  title.  The  plaintiff  expended  his. 
time  and  money  in  the  performance  of  a  valid  con- 
tract, entered  into  with  the  proper  officers  of  the 
county;  the  county  has  received  the  benefit  of  such 
money  and  labor,  and  justice  requires  that  he  should 
be  paid  the  fair  value  of  the  same.  It  follows  that 
the  judgment  of  the  district  court  must  be  reversed 
and  the  cause  remanded  for  further  proceedings. 
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1.  Error:    nxw  trial.     Oi\  error  to  the  district  court  for  grant- 

ing a  new  trial  on  a  petition  filed  after  the  adjournment  of  the 
term  on  the  ground  of  newly  discovered  evidence,  held,  that 
error  would  lie  in  such  case  for  alleged  errors  of  the  district 
court  in  the  matter  of  granting  such  new  trial. 

2.  ITew  Trial:     nkwlt  dibcotebkd  btidxkok.     In  the  case 

made,  held^  that  competent  evidence  of  an  agreement  on  the 
part  of  plaintiff  in  error,  made  with  one  W.  on  sufficient  consid- 
eration, to  pay  off  a  certain  judgment  held  hy  the  A.  &  F.  Go. 
against  said  W.,  and  which  evidence  was  disooyered  after  the  ad- 
journment of  the  term,  was  a  good  ground  for  granting  a  new 
trial  in  a  case  hrought  hy  K.  (plaintiff  in  error),  to  enjoin  said 
A.  F.  H.  Co.  from  collecting  said  judgment  hy  execution  and 
•ale  of  said  land. 

Error  to  the  district  court  of  Platte  county.  Tried 
below  before  Post,  J.    The  opinion  states  the  case. 

MiUet  ^  Sotiy  for  plaintiff  in  error. 

This  petition  for  a  new  trial  is  defective  because  the 
alleged  newly  discovered  evidence,  according  to  the 
admission  of  the  defendants  in  error  in  their  said  peti- 
tion, does  not  hear  upon  any  of  the  issues  in  the  origi- 
nal suit  (Kroger  v.  Adams  ^  French  Harvester  Co.  et  al.\ 
thus  conceding  that  the  same  is  not  material.  Code, 
sec.  814,  subdivision  7.  24  Ohio  State,  133  and  134. 
Hilliard  on  New  Tr.,  chap.  XV.,  page  375,  section  2. 
Arnold  v.  SkaggSy  85  Cal.,  684.  8  Estee's  Plead,  and 
Forms,  599,  sec.  67.  Dierloff  v.  Winterjield,  26  W^is., 
175.  Alger  v.  Merritt^  16  Iowa,  121.  The  petition  is 
also  defective  because  it  fails  to  state  that  the  defend- 
ants in  error  did  not  know  of  the  alleged  new  evidence 
at  the  time  of  the  trial.     Jackson  v.  Mcdin^  15  Johnson, 
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298.  Lisher  v.  Pratt,  9  Iowa,  59.  Richards  v.  Nuckolls, 
19  Iowa,  665.  l^o  facts  are  stated  to  show  the  exercise 
of  proper  diligence.  Axtel  v.  Warden,  7  Neb.,  187. 
Heady  v.  Fishbum,  8  Neb.,  268.  Gardner  v.  Gardner,  2 
Gray,  484.  8  Graham  and  Waterman  on  New  Trials, 
1026.  There  are  no  facts  stated  to  show  that  said  new 
evidence  is  not  cumulative.  Scofidd  v,  Brovxii,  7  Neb. 
221.  The  petition  should  contain  the  evidence  given 
on  the  trial  so  that  the  court  may  see  that  the  new  evi- 
dence is  not  cumulative.  7  Central  Law  Journal,  279. 
The  petition  does  not  state  sufficiently  the  new  evi- 
dence.    Moss  V.  Vroman,  5  Wis.,  147. 

Whitmoyer,  Gerrard  ^  Post,  for  defendant  in  error, 
cited  Freeman  on  Judgments,  507.  Alger  v.  Merritt, 
16  Iowa,  121.  St(yweU  v.  JEldered,  26  Wis.,  50.  Hambel 
V.  WiUiams,  87  Iowa,  224.  Bigelow  on  Estoppel,  508, 
612.  Burlington  v.  Gilbert,  81  Iowa,  856.  Sloan  v. 
Holcomb,  29  Mich.,  168. 

Cobb,  J. 

The  plaintiff  in  error  brought  suit  against  the  defend- 
ant in  error,  the  Adams  &  French  Harvester  Company 
(and  Benjamin  Bpielman),  and  obtained  a  temporary 
injunction  against  them,  and  finally  at  the  trial  ob- 
tained a  judgment  making  such  injunction  perpetual. 
The  petition  set  forth  the  following  facts :  That  on  the 
eighth  day  of  November,  1872,  certain  lands,  to-wit : 
The  south-west  quarter  of  section  20  in  township  20 
north,  of  range  one  west,  in  Platte  county,  Nebraska, 
were  a  part  of  the  public  domain  of  the  United  States 
and  subject  to  entry  as  a  homestead  under  the  act  of 
congress,  approved  May  20,  1862,  entitled  "An  act  to 
secure  homesteads  to  actual  settlers  in  the  public  do- 
ipain ; "  that  one  Henry  Wells,  on  or  about  said  date, 
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entered  said  lands  as  a  government  homestead  under 
said  act  of  congress :  that  said  Henry  Wells,  from  the 
date  of  said  entry,  resided  and  continued  to  reside  upon, 
improve,  and  cultivate  said  lands  as  such  homestead 
until  on  or  about  the  eighth  day  of  February,  1877, 
when  he  duly  proved  up  thereon  and  duly  consuminated 
his  title  thereto  under  and  pursuant  to  said  homestead 
law,  and  his  entry  thereof  made  as  aforesaid,  after 
making  his  proofs  of  settlement,  cultivation,  etc.,  of 
said  tract  of  land,  so  as  to  entitle  the  said  Henry  Wells 
to  the  final  receiver's  receipt  for  said  lands  under  said 
entry ;  that  thereupon  the  usual  duplicate  final  receipt 
for  said  lands  under  such  entry,  bearing  date  on  or 
about  said  eighth  day  of  February,  1877,  was  duly 
issued  to  said  Wells  bv  the  receiver  of  the  U.  8.  land 
oflice ;  that  the  United  States,  on  or  about  the  first  day 
of  May,  1877,  duly  conveyed  by  ita  letters  patent,  bear- 
ing date  on  that  day,  all  the  aforesaid  lands  in  fee 
simple  to  said  Henry  Wells  upon  his  said  homestead 
entry ;  that  the  said  Henry  Wells  continued  to  be  the 
owner  in  fee  simple  of  said  lands  from  the  date  of  said 
patent  until  on  or  about  the  twenty -third  day  of  Aug- 
ust, 1877,  when  the  said  Henry  Wells  and  his  wife, 
Esther  L.  Wells,  duly  conveyed  the  said  lands  in  fee 
simple,  by  warranty  deed  of  that  date,  to  the  plaintiff, 
and  that  the  said  plaintifiT  hath  ever  since  been  and 
uow  is  the  owner  of  said  lands ;  that  said  Henry  Wells, 
on  the  twentieth  day  of  July,  1875,  at  Columbus,  Neb., 
duly  made  his  two  promissory  notes  of  that  date  to  the 
Adams  &  French  Harvester  Company,  and  thereby 
in  and  by  each  of  said  notes,  for  value  received,  prom- 
ised to  pay  them  the  sum  of  one  hundred  dollars  with 
interest  at  twelve  per  cent  per  annum;  that  all  and 
each  of  said  notes  were  then  and  there  given  for  a 
debt  contracted  at  that  date  for  an  Adams  &  French 
harvester  machine,  which  was  the  sole  and  only  con- 
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sideration  given  by  said  Adams  &  French  Harvester 
company  to  said  Henry  Wells  for  said  notes  or  either 
of  them ;  that  said  Adams  &  French  Harvester  Com- 
pany thereby  became  and  continued  from  said  time  to  be 
the  owners  and  holders  thereof,  until  on  or  about  the 
twentieth  day  of  May,  1877,  when  said  Adams  &  French 
Harvester  Company  commenced  an  action  on  said 
notes  against  the  said  Henry  Wells  in  the  county  court 
for  Platte  county,  Nebraska;  that  such  proceedings 
were  thereupon  had  in  said  county  court  in  said  action ; 
that  said  Adams  k  French  Harvester  Company  recov- 
ered a  judgment  on  said  notes  against  said  Henry 
Wells,  in  said  court,  at  the  June  term  thereof  for  the 
year  1877,  on  the  eleventh  day  of  June,  1877,  for  the 
sum  of  $266.20;  that  the  sole  and  only  consideration 
of  said  judgment  was  and  is  the  face  of  said  notes  and 
interest  then  due;  that  the  said  Adams  &  French  Har- 
vester Company,  on  the  sixth  day  of  July,  1877,  pro- 
cured from  said  county  court  a  duly  certified  transcript 
of  the  said  judgment,  and  caused  the  same  to  be  duly 
filed  in  the  office  of  the  clerk  of  the  district  court  for 
said  Platte  county,  and  docketed  the  same  in  the  exe- 
cution docket  therein ;  that  the  said  Adams  &  French 
Harvester  Company,  on  or  about  the  thirty-first  day  of 
August,  1877,  caused  execution  to  issue  on  the  said 
judgment  and  transcript  in  their  favor  against  the  said 
Henry  Wells,  out  of  the  district  court  for  said  county, 
under  the  seal  thereof,  directed  to  the  defendant,  Benja- 
man  Spielman,  as  sheriff  of  said  county;  that  said  Spiel- 
man  was  then  and  now  is  such  sheriff  of  said  county, 
duly  elected  and  qualified  and  acting  as  such  sheriff;  that 
said  Spielman,  as  such  sheriff,  with  the  other  defendant, 
the  Adams  k  French  Harvester  Company,  thereupon 
proceeded  to  levy  said  execution  to  satisfy  the  aforesaid 
judgment  upon  the  aforesaid  lands  of  the  plaintiff 
under  the  direction  and  authority  of  the  said  Adams  k 
86 
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French  Harvester  Company,  caused  the  same  to  be 
valued  and  appraised  under  said  levy,  and  such  appraise- 
ment or  a  copy  thereof  filed  in  the  county  clerk's  office 
of  said  county;  that  said  sheriff,  under  the  directions 
of  said  Adams  &  French  Harvester  Company,  threatens 
to  and  will  sell  said  lands  so  levied  upon  by  him  under 
said  execution  unless  restrained  and  enjoined  by  the 
order  of  this  court;  that  said  sheriff  has  advertised  said 
lands  for  sale,  etc. ;  that  such  sale  would  cast  and  con- 
stitute a  cloud  upon  the  plaintiff's  title  thereto,  cause 
and  produce  the  plaintiff  gr^at  and  irreparable  injury, 
etc.* 

The  defendant,  the  Adams  &  French  Harvester  Com- 
pany, appeared  by  attorney  and  filed  its  answer  in 
said  cause,  in  and  by  which  it  admitted  that  it  had  re- 
covered a  judgment  against  W.  H.  Wells  (with  oth- 
ers) at  the  time  stated  in  the  petition;  that  said  judg- 
ment was  duly  entered  on  the  execution  docket  of  said 
court;  that  said  judgment  was  wholly  unsatisfied; 
that  an  execution  was  issued  on  said  judgment  and 
levied  on  the  said  lands,  and  that  the  same  would  have 
been  sold  in  satisfaction  thereof  but  for  the  injunction 
restraining  said  sale.  They  also  admit  that  W.  H.  Wells 
conveyed  said  land  to  plaintiff  on  the  twenty-third  day 
of  August,  1877)  and  that  said  Wells  acquired  title 
thereto  as  stated  in  said  petition.  But  defendant  says 
that  plaintiff  is  not  entitled  to  any  relief  against  it  in 
this  (said)  action,  for  the  reason  that  at  the  time  said 
plaintiff  purchased  said  land  from  the  said  W.  H. 
Wells,  he,  the  said  plaintiff,  had  full  knowledge  of  the 
existence  of  said  judgment,  and  that  it  remained  in 
full  force  and  unsatisfied;  and  at  said  time  said  plain- 
tiff deducted  the  full  amount  of  the  principal,  interest, 
and  costs  of  the  said  judgment  from  the  consideration 
price  of  said  land;  and  at  said  time,  for  a  considera- 
tion equal  to  the  full  amount  of  said  judgment,  paid 
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at  the  same  time  by  W.  H.  Wells,  the  plaintiff,  as- 
sumed the  liability  of  the  said  judgment,  and  that  the 
plaintiff  is  not  the  real  party  in  interest  in  this  (said) 
suit,  but  W.  H.  Wells  is  the  said  plaintiff. 

After  the  judgment  in  said  cause,  making  the  said 
injunction  perpetual,  and  declaring  the  said  judgment 
of  the  Adams  &  French  Harvester  Company  against 
W,  H,  Wells  to  be  no  lien  on  the  said  real  estate,  and 
after  final  adjournment  of  said  court  for  said  term,  the 
said  Adams  &  French  Harvester  Company  filed  its  pe- 
tition for  a  new  trial  in  the  said  court  on  the  ground 
of  newly-discovered  evidence,  etc. 

In  and  by  such  petition  the  said  Adams  &  French 
Harvester  Company,  after  setting  out  the  filing  of  said 
original  petition  by  the  said  Julius  Kruger,  with  a 
summary  of  the  contents  thereof,  the  filing  of  an  an- 
swer thereto  by  the  said  Adams  &  French  Harvester 
Company,  the  trial  of  said  cause  and  the  rendition  of 
judgment  therein  in  favor  of  the  said  Julius  Kruger, 
and  that  such  judgment  is  inequitable  and  wrong,  de- 
clare that,  since  the  date  of  the  aforesaid  decree,  and 
since  the  adjournment  of  the  term  of  this  court  at 
which  the  same  was  rendered,  they  (the  said  company) 
had  discovered  new  and  material  evidence,  which 
would  be  decisive  of  said  case  in  its  favor  as  to  the 
matter  involved  in  the  said  action ;  that  the  only  issue 
in  the  said  cause  was  the  right  of  defendant  to  have 
this  plaintiff  (said  company)  restrained  from  selling 
said  land  to  satisfy  the  aforesaid  judgment;  and  the 
W.  H.  Wells  hereinbefore  mentioned,  and  who  now 
resides  in  the  county  of  Montgomery,  and  state  of  Iowa, 
will  testify  that  the  defendant,  Kruger,  recognized 
said  judgment  as  a  lien  on  said  land  by  deducting  the 
whole  amount  thereof  from  the  consideration  price  of 
said  land;  and  for  said  consideration  undertook  to  sat- 
isfy and  cancel  the  said  judgment  for  the  benefit  of 
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Bald  Wells ;  and  that  said  Wells  has  or  makes  no  claim 
on  said  defendant  for  said  money  whatever;  and  that 
he  (said  Wells)  supposed  the  defendant  had  paid  the 
same  in  satisfaction  of  said  judgment  against  him,  as 
he  had  undertaken  to  do  until  after  said  trial  and  judg- 
ment ;  that  plaintiff  was  not  able  to  produce  the  said 
W.  H.  Wells  on  the  trial  of  said  cause  for  the  reason 
that,  prior  to  the  time  said  action  was  commenced,  the 
said  Wells  had  removed  from  the  state  of  Nebraska  to 
the  state  of  Iowa,  and  his  exact  whereabouts  was  un- 
known to  the  plaintiff  or  his  attorneys  until  after  the 
trial  of  said  cause*,  and  until  after  the  adjournment  of 
the  said  term  of  court ;  and  that  the  residence  of  said 
witness  could  not  have  been  discovered  by  plaintiff, 
even  by  the  most  diligent  search  and  inquiry. 

The  said  petition  contains  the  further  allegation  that, 
prior  to  the  trial  of  said  cause  the  defendant,  Kruger, 
falsely  represented  to  the  plaintiff  that  said  Wells 
claimed  the  sum  so  deducted  from  the  consideration  of 
said  land  on  account  of  said  judgment  and  costs,  and 
that  he  was  bound  to  pay  the  same  to  said  Wells  in 
case  decree  was  rendered  in  his  favor  in  said  action ; 
that  plaintiff  fully  relied  upon  said  false  statement, 
and  did  not  nor  could  not  know  that  said  Wells  bad 
paid  the  amount  of  said  judgment  to  defendant,  and 
that  said  defendant  had  undertaken  to  discharge  the 
same,  and,  relying  upon  said  false  statement,  and  fully 
believing  that  the  said  Wells  was  the  party  interested 
in  said  suit,  plaintiff  alleged  in  its  answer  that  said 
suit  was  not  prosecuted  in  the  name  of  the  party  in 
interest,  but  was  prosecuted  for  the  benefit  of  said 
W.  H.  Wells,  and  on  said  trial  plaintiff  relied  solely 
upon  said  defense,  to- wit:  that  the  said  action  was  not 
brought  in  the  name  of  the  real  party  in  interest;  that 
plaintiff  can  now  procure  the  said  witness,  who  will 
testify  as  before  fully  stated ;  wherefore  plaintiff  prays 


. '' 


1  I 


•        » 


% 


k 


JAmJART  TERM,  1880.  533 

Eruger  t.  Hairester  Co. 

that  said  judgment  may  be  set  aside,  and  the  cause 
tried  de  novOj  etc. 

To  this  petition  the  defendant  therein  (the  said 
Julius  Kruger)  filed  a  general  demurrer,  which  was 
overruled,  and  he  standing  by  the  same  and  declining 
ftirther  to  plead  to  said  petition,  the  court  rendered 
judgment  thereon,  setting  aside  .the  said  judgment 
first  hereinbefore  stated,  and  granting  a  new  trial  in 
said  cause,  to  reverse  which  judgment  the  defendant 
therein  (Julius  Kruger)  brings  the  cause  to  this  court 
on  petition  in  error. 

This  court  has  repeatedly  held  that  error  would  lie 
to  this  court  from  the  judgment  of  the  district  court 
granting  a  new  trial  on  proceedings  commenced  after 
the  adjournment  of  the  term  on  the  ground  of  newly 
discovered  evidence.  Iler  v.  Damall^  5  Neb.,  192. 
Axtell  V.  Warden,  7  Id.,  186. 

The  petition  demurred  to  substantially  avers  that 
Kruger,  in  consideration  of  the  sale  of  the  land  by 
"Wells  to  him  at  a  certain  price  agreed  upon,  agreed  to 
pay  off  the  judgment  of  the  harvester  company  against 
Wells.  This  allegation  must,  for  the  purposes  of  this 
case  in  the  present  state  of  the  pleadings,  be  taken  as 
admitted. 

Upon  this  promise  the  Harvester  Company  could  have 
maintained  an  action  against  Kruger.  And  it  may  be 
said  that  wherever  the  law  creates  a  legal  liability  it 
also  carries  with  it  fln  equity  against  the  party  charged 
with  such  liability.  And  while  I  do  not  think  it  nec- 
essary to  pass  upon  the  point  as  to  whether,  by  reason 
of  such  promise,  the  plaintiff  in  error  is  estopped  to 
deny  the  right  of  defendants  in  error  to  sell  the  prem- 
ises on  an  execution  issued  upon  the  said  judgment, 
yet  it  must  be  borue  in  mind  that  this  is  an  action  in 
equity.  It  was  instituted  by  the  plaintiff,  and  it  has 
ever  been  a  fundamental  principle  of  equity  jurispru- 
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dence  that  a  party  seeking  affirmative  relief  in  a  court 
of  equity  must  at  least  submit  to  all  which  equity  de- 
mands of  him  in  the  premises.  Indeed,  it  is  an  old 
saying  "  that  he  who  comes  into  a  court  of  equity  must 
come  with  clean  hands."  If  it  is  true  that  Kruger 
agreed  with  Wells,  in  consideration  of  the  said  con- 
veyance, to  pay  off  the  said  judgment — ^which  for  the 
purposes  of  this  case  is  admitted  by  the  demurrer — ^then 
he  cannot  be  said  to  have  done  equity  in  the  premises, 
either  in  respect  to  the  rights  of  Wells  or  to  those  of 
the  defendant  in  error  when  he  comes  into  court  to  en- 
join the  collection  of  the  judgment  out  of  said  lands, 
without  first  paying  off  the  judgment  according  to  his 
agreement. 

Plaintiff  in  error  makes  the  point  that  "  the  alleged 
newly  discovered  evidence  *  *  *  does  not  bear 
upon  any  of  the  issues  in  the  original  suit,"  etc.  I 
think  that  the  alleged  newly  discovered  evidence,  if 
the  same  had  been  known  and  produced  on  the  trial, 
would  have  constituted  a  defense  to  the  original  suit, 
although  it  is  probable  that  the  defendants  in  error 
would  have  had  to  amend  their  answer  in  order  to 
have  got  it  in. 

As  to  the  third  point  made  by  plaintiff  in  error, 
while  the  petition  is  not  in  all  respects  as  full  as  it 
might  have  been  made,  yet  I  think  that,  as  to  the  ob- 
jections to  it  under  this  head — ^that  "it  does  not  state 
that  defendants  in  error  did  not  know  of  the  alleged 
new  evidence  at  the  time  of  the  trial,"  that  "  no  facts 
are  stated  to  show  the  exercise  of  proper  diligence," 
that  "  the  petition  should  contain  the  evidence  on  the 
trial,  so  that  the  court  may  see  that  the  new  evidence 
is  not  cumulative,  and  the  petition  does  not  state  suffi- 
ciently the  new  evidence" — ^it  is  sufficient. 

As  to  the  fourth  point,  that  "the  alleged  new  evi- 
dence would  be  incompetent  under  any  issue  that  can 
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be  made  by  tbe  pleadings,"  etc.,  as  we  have  seen  above, 
the  new  evidence  would  not  only  be  competent  but,  so 
far  as  I  can  see,  would  constitute  a  defense  to  the  ac- 
tion. 

As  to  the  fifth,  sixth,  and  seventh  points,  I  agree 
that  applications  for  a  new  trial  on  the  ground  of 
newly  discovered    evidence  should  be  received  with* 
great  caution,  yet  I  do  not  think  that  injustice  is  likely 
to  be  done  in  this  case  for  want  of  sufficient  caution. 

As  to  the  complaint  that  "  the  district  court  did  not 
tax  the  costs  to  the  defendant  in  error  as  a  condition 
precedent  to  granting  a  new  trial,"  and  that  the  "  ap- 
plication was  not  summarily  disposed  of  at  the  ensu- 
ing term  of  the  court,"  etc.,  I  regard  the  former  as 
largely  within  the  discretion  of  the  court,  and  not  a 
ground  of  error;  and  as  to  the  latter,  it  is  a  matter 
which  could  not  have  prejudiced  the  plaintifi*  in  error. 

I  therefore  come  to  the  conclusion  that  the  judgment 
of  the  district  court,  granting  a  new  trial,  must  be  af- 
firmed. 


Judgment  affirmed. 


John  A.  Meters,  plaintiff  in  error,  v.  LePoidevin 
&  Company,  defendants  in  error. 

Jurisdiction:  summons.  Action  against  M.  and  L.  to  foreclose 
mechanic's  lien.  Prayer  for  judgment  against  M.  for  $116.16 
and  interest,  and  that  "  this  mechanic's  lien  be  established  and 
enforced  against  the  building  and  leasehold  aforesaid."  Alle- 
gation that  M.,  out  of  materials  furnished  by  plaintiff,  had 
erected  the  building  on  a  lot  belongitig  to  L.,  which  M.  held  by 
lease.  No  prayer  for  judgment  against  L.  No  service  of  sum- 
mons was  had  on  M.,  either  actual  or  constructive.  L.,who 
was  served,  appeared  and  demurred  to  the  petition,  which  de- 
murrer was  overruled.    M.  was  defaulted  (though  never  served) 
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and  judgment  rendered  against  him  for  1116.16 ;  that  the  prem- 
ises be  sold  to  pay  the  same,  and  defendants  foreclosed  of  all 
equity  of  redemption.  Held^  on  error  brought  by  M.,  that  the 
district  court  had  not  jurisdiction  to    render  such  judgment. 

This  was  an  action  brought  in  the  district  court  of 
Gage  county  by  LePoidevin  &  Co.  against  Meyers  and 
La  Selle  to  recover  $116.16,  and  foreclose  a  mechanic's 
lien  on  a  lot  belonging  to  La  Selle,  which  Meyers  held 
by  lease.  Meyers  was  not  served  with  summons.  La 
Selle  was ;  appeared  in  the  action,  and  filed  a  demurrer, 
which  was  overruled.  Thereupon  the  court,  presided 
over  by  Gaslin,  J.,  in  the  absence  of  Weaver,  J.,  ren- 
dered judgment  against  Meyers  for  $116.16  and  costs, 
and  foreclosing  the  lien  upon  the  premises  described 
in  the  petition,  and  barring  both  Meyers  and  La  Selle 
from  all  equity  of  redemption  therein. 

W.  H,  Ashby  and  L.  W,  CoUn/y  for  plaintiff  in  error. 

N"o  appearance  for  defendant  in  error. 

Cobb,  J. 

There  seems  to  have  been  no  service  of  summons, 
nor  indeed  any  summons  issued  against  Meyers,  the 
principal  defendant  in  the  court  b^low.  The  plaintiff 
below  filed  an  affidavit  of  the  non-residence  of  Meyers 
as  a  foundation  for  substituted  or  constructive  service, 
but  failed  to  follow  it  up  by  either  a  notice  published 
in  a  newspaper  or  service  of  a  summons  out  of  the 
state.  It  is  accordingly  very  clear  that  the  district 
court  had  no  jurisdiction  of  the  person  of  defendant 
Myers,  and  although  an  action  to  enforce  a  lien  of  this 
kind  is  in  the  nature  of  a  proceeding  in  rem^  yet  the 
judgment  is  partly  in  personam  ;  and  even  were  it  not 
in  order  to  give  the  court  jurisdiction  to  hear  and  de- 
termine the  matter  at  all,  it  was  necessary  that  either 


>  V  - 


JANUARY  TERM,  1880.  537 

Findley  v.  Horner. 

actual  or  coustructive  service  of  a  summons  in  the  case 
be  first  made  on  the  principal  defendant. 

Plaintiff  in  error  in  his  brief  claims  that  the  affidavit 
is  not  sufficient.  I  do  not  deem  it  necessary  to  exam- 
ine that  question,  because,  however  liberally  this  court 
might  be  disposed  to  construe  the  law  as  to  forms, 
the  service  of  summons  is  the  foundation  of  jurisdic- 
tion, and  where  that  is  entirely  wanting,  as  in  this  case, 
all  subsequent  proceedings  must  fail. 

The  judgment  of  the  district  court  must  be  reversed. 

Reversed  and  bemandeb. 


HntAif  Findley,  plaintiff  in  error,  v.  John  J. 
Horner,  defendant  in  error. 

Warranty  Deed:  waiteb.  In  the  case  made,  heldj  that  while 
ihe  vendee  had  the  right  to  refuse  to  accept  a  deed  of  general 
warranty  of  the  land  until  the  incumhrances  (which  were 
known  to  him)  were  first  paid  off,  3'et  that,  by  accepting  such 
deed  without  the  incumbrances  being  paid,  he  waived  that  right, 
and  could  not,  in  an  action  brought  by  the  vendor  for  the  bal- 
ance of  the  purchase  money,  set-off  the  amount  of  such  incum- 
brances without  first  paying  them  off. 

Error  to  the  district  court  for  Richardson  county. 
Upon  trial  there  before  Weaver,  J.,  and  a  jury,  verdict 
was  returned  in  favor  of  Horner  for  $411.70.  Judg- 
ment on  verdict  and  exceptions  by  Findley. 

Isham  Reavis  and  E.  W,  Thomas^  for  plaintiff  in 
error,  cited  Grant  v,  Johnson,  6  IST.  T.,  247.  4  N.  Y., 
896.  9  Id.,  685.  1  Spencer,  214.  15  Wis.,  341.  7 
Neb.,  78. 

George  P.  Uhl,  for  defendant  in  error,  cited  2  Story 
Con.,  946.  2  Wash,  on  Real  Prop.,  470.  1  Story 
Rep.,  499.     7  Cranch,  299.     4  Neb.,  190. 
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Cobb,  J. 

The  points  made  by  the  plaintiff  in  error  consist  in 
great  part  of  objections  to  testimony  admitted  by  the 
court  over  the  objections  of  the  plaintiff  in  error,  and 
to  instructions  to  the  jury  given  and  refiised  by  the 
court  over  the  objections  of  plaintiff  in  error.  I  do 
not  examine  these  points  in  detail,  because  it  is  quite 
apparent  that  if  the  court  erred  in  any  of  them  it  was 
error  without  prejudice  to  the  plaintiff  in  error. 

The  parties  entered  into  a  contract  in  writing  for 
the  sale  by  the  defendant  in  error  to  the  plaintiff  in 
error  of  160  acres  of  land,  therein  described,  for  the 
sum  of  $3200,  the  defendant  in  error  agreeing  to 
make,  execute,  and  deliver  to  said  Findley  a  good  and 
sufficient  deed  of  general  warranty  for  said  premises 
upon  the  first  day  of  April,  1875,  the  plaintiff  in 
error  agreeing  "  to  pay  to  the  said  John  J.  Horner  the 
said  sum  of  $3200,  as  follows:'  $100  in  cash  at  the 
time  of  executing  this  agreement,  $600  on  the  first 
day  of  April,  1875,  $600  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed  aforesaid,  and  $2500 
one  year  thereafter  on  the  first  day  of  April,  1876, 
with  interest  after  October  1,  1875,  at  twelve  per 
cent.  There  were  other  conditions  set  out  in  the  said 
agreement  to  meet  the  contingency  of  the  said  Hor- 
ner, being  unable  to  make  title  to  one  40  of  the  said 
land,  but  as  such  contingency  did  not  happen,  no  at- 
tention need  be  paid  to  said  conditions.  It  is  admit- 
ted that  the  said  payment  of  $600  was  made  at  or 
about  the  time  stated  in  the  said  agreement,  and  that 
the  deed  was  executed  and  delivered  by  Horner,  and 
accepted  by  the  agent  of  Findley  on  or  about  the  first 
day  of  April,  1875,  and  that  Findley  went  into  posses- 
sion of  the  property  on  or  about  October  1,  1875. 
At  the  time  of  the  making  of  said  contract  there  were 
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incumbrances  on  the  said  land,  which  were  estimated 
by  the  parties  at  about  the  sum  of  $2500,  the  amount 
of  the  last  payment  provided  for  in  the  said  contract. 
These  incumbrances,  or  the  greater  part  thereof,  re- 
mained unpaid  at  the  time  of  the  delivery  of  the  deed. 
As  the  deed  contained  a  covenant  of  warranty  against 
all  lawful  incumbrances  it  would  have  been  compe- 
tent for  Findley  to  have  refused  to  receive  said  deed 
until  all  incumbrances  were  paid  off,  but  this  right  he 
waived  by  the  acceptance  of  the  deed.  Having  ac- 
cepted the  deed,  it  was  competent  for  him  to  have  paid 
off  the  said  incumbrances,  and  set-off  the  amount  so 
paid  against  the  last  payment  still  remaining  unpaid. 
But  it  was  not  competent  for  him  to  retain  the  title 
and  possession  of  the  land,  and,  without  paying  off  the 
incumbrances,  set  up  and  urge  the  same  as  a  defense 
to  the  suit  of  Horner  for  the  unpaid  purchase  money. 
The  only  instruction  given  by  the  court  to  the  jury 
on  the  trial  of  the  cause  was  in  the  following  words : 
"  If  you  find  from  the  evidence  that  after  the  contract, 
made  between  the  parties  to  this  suit,  was  entered  into, 
Horner,  the  plaintiff  in  this  cause,  made  a  deed  of 
general  warranty  containing  covenants  against  incum- 
brances,  and  delivered  the  same  to  the  defendant,  and 
the  plaintiff  accepted  the  same  and  took  possession  of 
the  farm  under  said  deed;  and  if  you  further  find  from 
the  evidence  that  at  the  time  the  defendant  accepted 
the  said  deed  and  took  possession  of  the  said  land 
under  the  said  deed,  he  (the  defendant)  knew  of  all  the 
incilmbrances  existing  against  the  said  land — ^I  say  if 
you  find  all  of  the  above  facts  to  exist — ^then  you  will 
do  this,  to-wit :  compute  the  interest  on  $2500  for  one 
year  at  twelve  per  cent  per  annum,  and  add  the  two 
together,  and  then  find  what  all  the  incumbrances  ex- 
isting against  the  farm  on  the  first  day  of  April,  1876, 
amounted  to ;  subtract  the  last  amount  from  the  for- 
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mer,  and  the  balance,  if  any,  will  be  your  verdict  for 
the  plaintiflF,  and  if  no  balance,  then  your  verdict  will 
be  for  the  defendant" 

While,  as  we  have  Been,  I  cannot  approve  of  the 
said  instruction,  yet  as  it  is  altogether  too  fiivorable  to 
the  plaintiff  in  error,  he  cannot  be  heard  to  object  to 
it  or  to  the  verdict  of  the  jury,  which  is  strictly  in  ac- 
cordance therewith. 

From  the  allegations  of  the  petition,  which  are  not 
denied  by  the  answer,  it  appears  that  the  said  Pindley 
had  paid  on  the  said  incumbrances  the  sum  of  |1,- 
888.85,  and  no  more.  It  appears  therefore  that  there 
remained  due  to  the  defendant  in  error  the  sum  of 
$1,111.65  besides  interest,  and  for  which  sum  I  think 
the  defendant  in  error  would  have  been  entitled  to 
judgment  on  the  pleadings  had  a  proper  application 
been  made  therefor. 

Finding  no  error  in  the  record  other  than  those 
which  were  favorable  to  plaintiff  in  error,  the  judg- 
ment of  the  district  court  should  be  affirmed. 

JunaMBKT  A»IRKKD. 


INDEX. 


ABATEMENT. 
Bee  LiQXTOB  Sxlliko,  7.    Pbagtiox  iir  Obimival  Oasbb,  S» 

AOOBPTANOB. 

See  NXGOTIABLS  iKSTBUlf  ENTS,  12. 

ACCOUNTS. 

See  Plbadiho,  7. 

ACTION. 

1*  Husband  and  Wife.  A  married  woman  may,  while 
living  with  her  husband,  maintain  an  action  in  her  own 
name  against  him,  on  a  promissory  note  made  and  deliv- 
ered by  him  to  her  since  the  marriage.     May  v.  May 16 

2.  Practice:  ikdiyisible  dbbcakd:  plba  in  bab.  The 
rule  is  well  settled  that  an  indivisible  demand  cannot,  at 
the  will  of  the  plaintiff,  be  separated,  and  collected  by  sev- 
eral actions.     Beckv.  Devereaux 109 

8.  :     :     .     If  a  plaintiff  bring  an  action 

for  a  part  only  of  an  entire  and  indivisible  demand,  the 
judgment  in  that  suit  may  be  pleaded  as  a  complete  bar  to 
another  action  for  the  residue.     Id 109 

4.  Distinct  Causes  of  Action.  There  is  no  rule  that  requires 
a  party  to  join  in  one  suit  several  and  distinct  causes  of 
action,  although  he  may,  under  certain  circumstances,  be 
required  to  consolidate  them.     Id 109 

6.     :     ACCOUNTS  payable  monthly,     a  manufacturer 

of  cigars  furnished  them  to  a  dealer  under  an  agreement 
that  the  amount  of  the  account  for  each  mouth  was,  at  the 
end  thereof,  to  be  ^^due  and  payable f*^  and  bills  were  made 
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out  accordingly.  Held,  That  the  account  for  each  month 
constituted  a  separate  demand^  and  that  a  T^soYwy  of  judg- 
ment upon  one  was  no  bar  to  an  action  for  another.     Id,...  100 

A.  I^raud.  It  is  only  in  the  exceptional  caset  of  fraud  on 
the  part  of  the  debtor,  mentioned  in  sec.  287  of  the  code  of 
ciyil  procedure,  that  an  action  can  be  properly  commenced 
on  a  claim  before  it  is  due.     Oreen  v.  Raymond... 295 

7.  Oonspiraoy  and  Damage.  The  defendants,  to  the  num- 
ber of  eighteen,  were  engaged  by  the  plaintiif  as  Journey- 
men tailors  to  do  tailoring  work  for  plaintiff  by  the  piece. 
They  conspired  together  to  stop  work  simultaneously,  and 
return  all  work  in  an  unfinished  condition.  On  the  thirty- 
ftrst  of  March,  1876,  they  did  stop  work,  and  returned  to 
the  plaintiff  various  and  numerous  pieces  or  jobs  of  work 
(garments)  in  an  unfinished  state,  which  were  entirely 
worthless  in  such  unfinished  condition.  Plaintiff  could 
not  get  any  workmen  to  finish  said  jobs,  to  plaintiff's  dam- 
age, etc.  Heldj  that  a  bill  of  particulars  in  the  county 
court,  setting  up  the  above  facts,  contained  facts  sufficient 
to  constitute  a  cause  of  action.     Mapttrick  v.  Ramge 890 

8m  Bastardy,  2.  Ooxtiptus.  OonirrT  Trbasubxb.  Foroi- 
BLB  Bntrt  and  Detainxr.  Licxnbx  Mokxts.  Liquor 
BxLLiKO.    Limitation  or  Actions.    Marrikd  Womxn. 

MORTOAQXB,   2,  6,  10.       NXOOTIABLK  INSTRUMENTS.     OfFI-    ' 

ciAL  Bonds.  Partnxrship.  Performance.  Pleading, 
4, 6,  7, 18.  Practice,  1,  21,  63.  Bepleyin,  6,  6.  SchoolBi 
4.    Taxes,  1. 

ADMINISTBATOBS. 
See  Decedents.    Executors. 

AGBNCY. 
See  Partnership,  1. 

AGBEEMBNTS. 
8^  Contracts.    Mortqaqss.    Vendor  and  Vender. 

ALTERATION. 
See  Negotiable  Instruments,  1,  2. 
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AMENDMENTS. 
See  CovsTrrxTTioNAL  Law,  6.     NsaoTiABLX  Ikstrumxhts,  2. 


ANSWER. 

See  NxooTiABLi  iKSTBVicxirroi  6, 9.  Plxadino,  12, 16.   Pea.0- 
TICS,  42,  48,  44. 


APPEAL. 

1*  If  a  stay  of  execution  be  taken  in  the  district  court,  no 
proceedings  on  appeal  can  afterwards  be  had  in  the  supreme 
court.     McOreary  r.  Pratt 122 

2.  On  appeal  f^om  an  order  confirming  the  sale  of  mortgaged 
premises  the  supreme  court  will  not  consider  a  question  in- 
Tolving  the  merits  of  the^riginal  case — a  question  as  to  the 
legality  of  the  mortgage.     State  National  Bank  v,  Scofield..,  499 

See  Attaohmekt,  9,  10.  Pbjlcticx  jx  Supbxmx  Court,  1, 
8,  8.    Principal  avd  Surstt,  1. 


APPEARANCE. 

!•  A  party  may  appear  specially  to  object  to  the  Jurisdiction 
of  the  court  for  want  of  proper  service  of  summons.  Neto^ 
love  V,  Woodward, • ••••••• 502 


The  mere  presence  of  a  party  and  his  attorney  in  the 


court  room  during  the  trial  will  not,  of  itself,  constitute  an 
appearance.    Id •• 602,  604 

APPRAISEMENT. 
See  Jttdioial  Sale,  6. 


APPROPRIATION. 
See  CoiTBTiTUTioKAL  Law,  6.    Stats  UzrrvxReiTT,  2. 


ARBITRATION. 
See  Roads  akd  Bbidoxs,  1. 
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ASSESSMENT. 
Bed  Taxu,  2,  6,  12. 

ASSIGNMENT. 

1-  Fromiflsory  Notes:  ▲ltbbatiok.  The  Msignment  hj 
the  payee  of  an  altered  note  transfers  to  the  assignee  all  the 
rights  of  the  assignor  to  the  original  consideration.  Soff^ 
ings  Bank  v.  Shaffer 2 

2.  For  benefit  of  creditors.  An  assignment  for  the  heneflt 
of  creditors,  which  authorizes  the  assignee  to  ''sell  and  dis- 
pose of  the  property,  and  generally  convert  the  same  into 
money,  upon  such  terms  and  conditions  as  in  his  judgment 
may  appear  just  and  for  the  interest  of  all  parties  interest* 
ed,"  is  not  void  upon  its  face.     Brahmstadt  v.  Me  Whirter      6 

8.  *    An  assignment  for  the  benefit  of  all  creditors,  being 

as  between  them  just  and  equitable  in  its  nature,  will  not 
be  declared  void,  unless  it  is  clearly  so.    Id 6 


ASSiGNEB.     The  clerk  of  a  district  court  may  act  as 


assignee,  and  his  approval  of  his  own  bond  does  not  render 
his  acts  void.  But  he  may  be  required  at  any  time  to  give 
additional  security.     Id 6 

6.  .    An  assignment  for  the  benefit  of  creditors  of  "  all 

the  lands,  tenements,  hereditaments,  goods,  chattels,  prop- 
erty, and  choses  in  action,  of  every  name,  nature,  and  de- 
scription, wherever  the  same  be  (except  such  property  as 
is  exempt  by  law  from  execution),''  is  not  void  on  its  face. 
Lininger  v.  Raymond • 40 

6.  .     A  provision  in  an  assignment,  that  an  assignee  may 

compromise  choses  in  action  when  he  deems  it  expedient  to 
do  so,  heldy  to  give  authority  to  compromise  only  doubtful 
claims.    Id 40 

7.  .     A  reservation  in  an  assignment  to  pay  over  to  the 

assignor  'Hhe  rest,  residue,  and  remainder,  if  any  there  be 
after  paying  said  costs,  charges,  expenses,  and  debts  as 
aforesaid,"  does  not  render  an  assignment  void  on  its  face. 

Id ^. 40 

8.  :  FRACTicx.  Under  the  statute  the  entire  proceed- 
ings are  under  the  supervision  and  control  of  the  district 
court  or  the  judge  thereof,  and  it  is  the  duty  of  the  court 
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or  judge,  upon  proper  application,  to  see  that  tlie  assignee 
properly  discharges  the  duties  of  his  trust.     Id 40 

9.  Practice  and  Proceedings.  Before  the  act  of  Fehru- 
arj  15,  1877,  Laws  1877,  p.  24,  the  only  remedy  against  an 
assignee  for  the  benefit  of  creditors,  where  he  neglected  to 
collect  the  assets  and  render  them  available,  or  to  settle  the 
oonflicting  claims  of  creditors  and  adjust  the  respective 
amounts  to  be  paid  to  each,  was  by  suit  in  the  nature  of  a 
bill  in  equity  to  enforce  a  settlement  of  the  accounts  of  the 
assignee  and  a  distribution  of  the  assets  among  the  credit- 
ors. !No  suit  on  the  original  cause  of  action  against  the  as- 
signor could  be  maintained  against^the  assignee  until  his  ac- 
counts had  been  settled  and  a  decree  made  for  distribution. 
NuckoUsv.  TonUin 858 

See  HoBTaAGSS.    Nbootiable  Instbumszttb. 


ATTACHMENT. 

!•  Constitational  Law:  attachment  or  rBopxBTT  or 
K0K-RB8IDBKT8.  Soction  200  of  the  code  of  civil  procedure, 
which  authorizes  an  attachment  against  the  property  of  a 
non-resident  without  an  undertaking,  is  not  in  conflict  with 
any  provision  of  the  constitution  of  the  state  or  of  the 

United  States.     Marsh  v,  Steele 96 

Olmsteadv,  Rivers 284 

&  l^ooeedings  ix^  Error :  makbamus.  Where  an  attach- 
ment is  dissolved  the  court  may  fix  a  time,  not  exceeding 
twenty  days,  in  which  to  file  a  petition  in  error  in  the  re- 
viewing court,  and  to  give  the  undertaking  required  by  the 
statute,  during  which  time  the  attached  property  shall  be 
held  by  the  officer  having  possession  of  the  same.  If  no 
undertaking  is  given  within  the  required  period,  the  officer 
must  deliver  the  property  to  the  party  entitled  to^he  same, 
and  if  he  refuse  to  do  so  he  may  be  compelled  by  manda- 
mus.    The  SiaUi  ex,  rel.  Riesehiekj  v,  Cunningham •  146 

8.  Dissolution.  The  failure  of  the  plaintiff  to  attach  a  copy 
of  the  instrument  on  which  the  action  is  brought  to  the  pe- 
tition is  not  a  good  ground  for  dissolving  an  attachment. 
Such  an  omission  can  be  taken  advantage  of  only  by  a 
proper  motion,  directed  against  the  petition  itself,  to  re- 
quire a  copy  to  be  given.     Olmstead  v.  Risers 284 

87 
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Where  the  petition  states  a  good  cause  of  action,  the 


merits  of  the  demand  cannot  be  questioned  on  a  motion  to 
dissolve  an  attachment  issued  in  the  case.    Id, 284 

t»  Fraotioe :  ukdertakiko.  The  undertaking  provided  for 
by  *'  An  act  to  provide  for  the  retention  of  attached  prop- 
erty pending  a  review  on  error/'  etc.  [Gen.  Stat.,  716], 
passed  February  17,  1873,  not  being  necessarily  a  part  of 
the  record  of  the  case,  its  absence  therefrom  cannot  be  ta- 
ken as  pro6f  that  it  was  not  in  fact  given.    Hilton  v.  Rou  406 

0.  :  COSTS.  Error  in  discharging  an  attachment  on  mo- 
tion of  defendant,  whereby  costs  are  wrongfully  visited 
upon  the  plaintiff,  is  not  cured  by  a  subsequent  final  Judg- 
ment in  the  action  in  favor  of  the  defendant.    Id ^ 406 

7.  Affldayit.    An  affidavit  setting  forth  the  existence  of  the 

grounds  of  attachment  in  the  words  of  the  statute,  unac- 
companied by  any  facts  showing  them  to  be  true,  will  sup- 
port the  writ  But  when  such  affidavit  is  met  by  the  posi- 
tive oath  of  the  defendant  in  denial,  it  must  be  supported  by 
competent  evidence,  or  the  attachment  will  be  dissolved. 
Id 406 

8.  Delivery  Undertaking.    The  giving  of  a  delivery  un- 

dertaking, as  provided  in  section  206  of  the  code  of  civil 
procedure,  neither  has  the  effect  of  dissolving  the  attach- 
ment nor  of  preventing  the  defendant  from  afterwards  mov- 
ing its  dissolution  as  to  the  whole  or  a  part  of  the  property 
attached,  which  he  may  do  at  any  time  before  final  Judg- 
ment in  the  action.     Id 406 

0.  Qarnishment*  Where  an  action  was  commenced  in  the 
county  court  and  a  garnishee  duly  summoned,  who  an- 
swered, admitting  the  possession  of  assets  of  the  debtor, 
Judgment  in  the  county  court  in  favor  of  the  debtor  will 
not  discharge  the  garnishee  where,  on  appeal  to  the  district 
court,  judgment  is  rendered  in  favor  of  the  plaintiff.  But 
otherwise  if  no  appeal  is  taken  or  the  attachment  is  dis- 
charged.    Dolby  V,  TingUy 41S 

10.  .    A  garnishee  answered  in  the  county  court  that  he 

had  under  his  ** control  notes.  Judgments,  and  other  eviden- 
ces of  indebtedness ''  belonging  to  the  debtor,  *Mn  the  ag- 
gregate about  $2,000,"  and  an  order  was  entered  for  him  to 
retain  "  the  sum  of  $460  and  $26  to  cover  costs  to  abide  the 
further  event  of  the  suit."  On  appeal  to  the  district  court, 
keldf  that  the  garnishee  was  not  discharged,  but  that  no 
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covery  could  be  had  against  him  under  the  order  of  the 
court  until  he  had  collected  some  of  the  asseta  or  converted 
the  same  into  money.    Id 412 

11.  Trial  of  Bight  of  Property.  Certain  property  in  the 
possession  of  and  claimed  by  8.  was  levied  upon  under  an 
order  of  attachment  against  E.  Proceedings  were  there- 
upon instituted  by  S.  for  a  trial  of  the  right  of  property  un« 
der  the  provisions  of  sections  996,  997|  and  998  of  the  code, 
and  on  the  trial  he  was  adjudged  to  be  the  owner  of  the 
property  in  dispute,  and  an  order  was  thereupon  issued  by 
the  justice  to  require  the  officer  to  return  the  property  to 
the  claimant.  Held^  That  a  judgment  in  such  proceedings 
in  favor  of  the  claimant  is  not  conclusive  as  to  the  owner- 
ship  of  the  property,  and  that  the  creditor,  notwithstanding 
such  judgment,  may  still  contest  his  right  to  such  property, 
and  that  a  mandamus  will  not  be  granted  to  compel  the  offi- 
cer to  comply  with  the  order  of  the  justice.  The  State^  ex 
reL  SneUing,  v.  Gillespie 606 

See  Pleadikg,  14.    Pbactice,  68. 


ATTACHMENT  CREDITOR. 
See  Pliadinq,  14.    Pbaotios,  68. 


ATTORNEYS. 

!•  Practice:  ulgxtment  of  attornxtb.  An  attorney  should 
confine  his  argument  before  a  jury  to  a  legitimate  discus- 
sion of  the  issues  presented  by  the  case.  Statements  of  facts 
outside  of  the  evidence,  if  properly  excepted  to,  may  re- 
quire a  reversal  of  the  case.     Eoose  v,  Perkins 806 


8. 


Where  the  attorneys  for  the  defendants 


withdrew  from  the  case,  Held,  not  error  to  permit  two  at- 
torneys to  address  the  jury  on  behalf  of  the  plaintiff.    Id,..  806 


AUDITOR  OF  PUBLIC  ACCOUNTS. 


See  CoNBTiTUTioKAL  Law,  6. 


AWARD. 
See  Roads  akd  Bru>ob8. 
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BANKS  AND  BANKING. 
See  MoBTaAOXs,  0.    Nxootiablx  Isbtejsukstb, 

BASTARDY. 

1.  PraotioeandProoeedingB:  waitxb.  Proceedings  an- 
der  the  bastardy  act  of  1876  should  be  conducted  in  the 
name  of  the  prosecutiDg  witness,  or,  if  she  refuse  to  prose- 
cute, in  the  name  of  the  county ;  but  where  proceed Lngi 
are  instituted  in  the  name  of  the  state,  without  obj^Uon 
on  that  ground  until  after  judgment,  this  will  be  a  waiy- 
«r  of  the  objections,  the  state  being  a  mere  trustee  for  the 
real  party  in  interest.     Oottrell  v.  The  State 126 


The  proceeding  is  in  the  nature  of  a  civil  action  to 


enforce  the  performance  of  a  ciril  and  moral  obligation — ^the 
aupport  by  a  fiather  of  his  child.    Id 125 

BILLS  AND  NOTES. 
See  NxooTiABLx  Ikbtbuicxntb. 

BILL  OF  EXCBPTIONS. 
See  Pbaotiox,  7,  86. 

BILL  OP  PARTICULARa 
See  Plxabiko,  11. 

BONA  FIDB  PIJBGHASBB. 
See  Fbjlttd. 

BONDS. 

1.  Mandamus  to  oompel  Payment  of  Bonds  to  Aid 
Works  of  Internal  Improvement.  In  the  applica- 
tion for  a  mandamus  to  compel  the  payment  of  bonds  is- 
ned  to  aid  in  the  construction  of  works  of  internal  improve- 
ment, it  is  not  sufficient  to  show  merely  that  they  were 
issued  "for  works  of  internal  improvement,''  but  there 
should  be  such  particular  description  of  the  works  as  to  en- 
able the  court  to  see,  by  an  inspection  of  the  petition  alone, 


I 
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that  they  were  really  of  that  character.  The  StaU^  ex,  ret, 
Osbomef  V.  Thome 468 

2;  Freoinot  Bonds:  payment.  The  money  with  which  to 
pay  precinct  bonds  is  raised  and  disbursed  with  the  same 
formality,  and  through  precisely  the  same  agencies,  as  are 
ordinary  county  funds ;  and  the  county  treasurer  is  author- 
ized to  make  payment  of  such  bonds  only  on  warrants  issued 
by  the  county  commissioners.     Id 4S8 

See  Attachmkht,  6,  8.    Ottioial  Bovob. 

BRIDGES. 
See  CoTTKTiis.    Boabs  and  Bbibobs. 

BOUNDABIBS. 

1.  Government  Snrvey.    J.  brought  an  action  against  P.  to 

recover  possession  of  a  parcel  of  land,  and  sought  to  re- 
establish the  quarter  section  corner  on  the  south  side  of  a 
lection  by  course  and  distance.  Held,  that  where  the  Jury 
find  that  such  corner  was  established  by  the  government 
surveyors,  its  location  cannot  be  changed  by  testimony 
showing  that  it  is  not  equi-distant  between  the  south-west 
and  south-east  corners  of  the  section.     Johnaan  v.  Preaion, .  474 

2.  .     Mounds  thrown  up  by  the  government  surveyors  as 

corners  and  quarter  section  corners  of  sections,  control 
oourseand  distance.    Jd 474 

OHALLENGB. 
See  JuBOBS. 

CHATTELS. 
See  Byidencx,  2.    Statutes,  6. 

CITIES  OF  THE  SECOND  CLASS. 

1.  Taxes :  bet-ofv.  In  an  action  against  a  city  to  recover  for 
gaslight  furnished  it  under  a  special  contract,  delinquent 
taxes  due  to  the  city  from  the  plaintiff  are  not  a  proper  sub- 
ject of  set-off  under  the  law  respecting  the  collection  of 
taxes  as  it  stood  prior  to  the  act  of  March,  1,  1879,  provid- 
ing a  system  of  revenue.     Nebraska  City  v.  Qua  Company...  889 
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5.  QiiiBre.    Whether,  as  a  part  of  the  consideration  for  sup- 

plying gaslight  to  a  city,  an  agreement  to  exempt  from 
taxes  property  of  the  gas  company  employed  in  the  manu- 
facture of  gas  is  valid.     Id 888 

8.  Contract:  coNBiBxaATioN:  illeoal  paoicisxs.  Where 
a  city  has  authority  to  contract  therefor  it  cannot  resist 
payment  for  gaslight  furnished,  because  of  illegal  promises 
as  to  the  particular  fund  from  which  payment  would  be 
made.  The  consideration  of  such  promises  being  legal,  the 
price  would  be  payable,  if  not  otherwise,  out  of  the  general 
fUnd,  and  the  objectionable  provisions  may  be  rejected,  and 
the  rest  of  the  contract  be  permitted  to  stand.     Id 889 

4.  Contraot  for  Qaslight  with  City:  mtimate.  The 
estimate  by  the  city  engineer,  provided  for  in  section  82  of 
the  act  relating  to  the  incorporation  of  cities  of  the  second 
class,  is  not  required  in  case  of  a  contract  with  a  gas  com- 
pany to  light  the  city  with  gas.     Id 840 

6.  Grading  Streets.    The  council  of  a  city  of  the  second 

class,  has  no  power  to  contract  for  the  grading  of  a  street 
until  they  first  shall  have  enacted  an  ordinance  for  the  said 
improvement,  nor  except  such  contract  be  let  to  the  lowest 
bidder,  after  publication  of  notice  and  fair  competition. 
FuUonv.  City  of  Lincoln 868 

See  LicsKSE  Mokxts. 


GLEBE  DISTRICT  COURT. 
See  AssiGKHxirT,  4. 

COMMERCIAL  LAW. 
See  NsQOTiABLs  Ikstrumxnts. 

COMPLAINT. 
See  FoRCiBLX  Entry  and  Detainxr,  2.    PLXADnro. 

CONDITIONS. 

See  CoKTBAOTB.     Landlord  and  Tenant.    Spxcific  Pxrtork- 

AMCK.     Warranty. 
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CONFIRMATION  OF  SALE. 
See  Judicial  Salx,  1)  2, 8.  Mortoaoss,  11.  Praoticx,  11, 12. 

CONSIDERATION. 
Bee  Fbaud,  4,  6.    Nxootiablx  Ikstbuuxnts,  2,  6,  6,  8. 

CONSPIRACY. 
See  Flxadino;  11. 

CONSTABLE. 
See  Pbacticx,  18. 

CONSTITUTIONAL  LAW. 

1.  Attachment  of  Property  of  Non-BesldentB.    Seo- 

tion  200  of  the  code  of  civil  procedure,  which  authorizes  an 
attachment  against  the  property  of  a  non-resident  without 
an  undertaking,  is  not  in  conflict  with  any  provision  of  the 
constitution  of  the  state  or  of  the  United  States.     Marsh 

V,  Steele 96 

Olmstead  v.  Rivers 284 

2.  Signing  Bills.    The  failure  of  the  presiding  officer  of  the 

senate  to  sign  a  bill,  which  was  afterwards  approved  by  the 
governor,  and  which  the  journal  of  the  senate  shows 
passed  the  senate  by  the  constitutional  majority,  does  not 
affect  the  validity  of  the  act.     Ootirell  v.  The  State 126 

8.  District  Courts:  terms.  Section  26,  Art.  XYI.  of  the 
constitution,  authorizes  the  judges  of  the  district  court  to 
fix  the  time  of  holding  courts  in  their  respective  districts. 
This  refers  to  regular  terms.  There  is  no  authority  under 
this  provision  to  call  special  terms  of  court  McElvoy  v. 
The  State 167 

4.  Illegal  Fees.  Section  87,  chap.  22,  G^n.  Statutes,  which 
gives  to  the  party  injured  a  right  of  action  for  the  recovery 
of  Jifiy  dollars  damages  against  an  officer  taking  illegal 
fees,  is  not  unconstitutional.     Ghahamv,  Kibble 182 

6.  Land  Commissioner  under  Statute  of  June  24, 
1867.    The  relator  was  state  auditor  during  the  years  1875 
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« 

and  1876,  and  under  the  provisions  of  the  act  of  June  24, 
1867,  he  was  ex  officio  state  land  commissioner  at  a  salary  of 
$1,000  per  year.  The  constitution  of  1875,  which  came 
.  into  force  November  1,  1875,  provided  for  the  election  of  a 
commissioner  of  public  lands  and  buildings  at  the  annual 
election  to  be  held  in  November,  1876,  and  that  his  term  of 
office  should  begin  on  the  first  Thursday  after  the  first 
Tuesday  in  January,  1877.  The  said  constitution  also  con- 
tains the  following  provisions  : 

"Section  2.  Art.  V.  »  *  *  None  of  the  officers  of 
the  executive  department  shall  be  eligible  to  any  other  state 
office  during  the  period  for  which  they  shall  have  been 
elected." 

"  Sec.  28,  Art.  XYI.  The  present  executive  state  officers 
shall  continue  in  office  until  the  executive  state  officers  pro- 
vided for  in  this  constitution  shall  be  elected  and  qualified." 

Held  that  the  relator  was  entitled  to  the  salary  of  land 
commissioner  at  the  rate  of  |>1,000  per  annum  for  the 
months  of  November  and  December,  1876,  and  for  the  en- 
tire year  1876.     The  StaU^  ex  ret.  Weston,  v.  lAedthe 464 

t.  Printing  of  Amendments  to  Bills.  The  language  of 
section  11  of  Art.  III.  of  the  constitution — "Every  bill 
and  concurrent  resolution  shall  be  read  at  large  on  three 
different  days  in  each  house,  and  the  bill  and  all  amend- 
ments thereto  shall  be  printed  before  the  vote  is  taken  upon 
its  final  passage" — does  not  apply  to  amendments  attached  to 
a  bill  upon  the  report  of  a  committee* of  conference,  after  a 
disagreeing  vote  of  the  two  houses.  The  State,  ex.  rel. 
Pearman,  v.  Liedike 490 

7.  Boad  Taxes.     Land  road  taxes,  les^ally  levied  but  not  col- 

lected before  the  constitution  of  1875  took  effect,  although 
not  imposed  upon  the  basis  directed  by  that  instrument  are 
not  invalidated  by  it.  B.  ^  M.  R,  R.  Cb.  v.  Saundert 
County  607 

8.  District  School  Bond  Tax.    That  provision  of  the  act 

of  the  legislature  approved  February  25, 1875,  entitled  "An 
act  to  amend  *  An  act  to  provide  for  the  registration  of  pre- 
cinct or  township  and  school  district  bonds,' "  making  it 
the  duty  of  the  county  commissioners  to  levy  the  necessary 
taxes  to  meet  the  liability  incurred  by  such  bonds,  is  in  con- 
flict with  Sec.  19,  Art.  2  of  the  constitution  of  1867,  which 
declares  that  "No  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  and  therefore 
void.     Id 507 
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.  In  the  year  1875,  the  county  commissioners  of  Saun- 
ders county,  of  their  own  motion,  and  under  the  supposed 
authority  conferred  by  said  amendatory  act,  levied  the  dis- 
trict school  bond  tax  complained  of.  JSeldj  that  under  the 
law  as  it  then  stood,  such  taxes  could  be  legally  levied  only 
in  pursuance  of  direction  from  the  district  as  to  the  amount 
required.     M 508 


00N8TBUCTI0N  OP  STATUTE. 
See  Stattttbs. 

CONTRACTS. 

1*  Contract  with  City:  oonsideration:  illsqal  pbom- 
ISE8.  Where  a  city  has  authority  to  contract  therefor,  it 
cannot  resist  payment  for  gas-light  furnished,  because  of  il- 
legal promises  as  to  the  particular  fund  from  which  pay- 
ment would  be  made.  The  consideration  of  such  promises 
being  legal,  the  price  would  be  payable,  if  not  otherwise, 
out  of  the  general  fund,  and  the  objectionable  provisions 
may  be  rejected,  and  the  rest  of  the  contract  be  permitted  to 
stand.     Nebraska  CUy  v.  Oaa  Company 889  \ 

S.  :  X8TIMATB.  The  estimate  by  the  city  engineer  pro- 
vided for  in  section  82  of  the  act  relating  to  the  incorpora- 
tion of  cities  of  the  second  class  is  not  required  in  case  of  a 
contract  with  a  gas  company  to  light  the  city  with  gas.     Id.  840 


See  Cities  of  thx  Second  Class.  Counties.  Fraud,  6.  Kobt- 
QAOEs.  Negotiable  Instruments.  Notice.  Performance. 
BxscissiON.  Schools,  2.  Specific  Fbbfobmancb.  Stat- 
utes, 5. 

CONVEYANCE. 
See  MoBTOAOES.    Yendob  and  Vendee. 

CORPORATION. 

See  CiTiss  of  the  Second  Class.    Counties.    License  Honstb. 

Pabti^ebshif. 

COSTS. 

See  Attachment,  6.    Negotiable  Instbuments,  2.    Pbacticb, 
54.    Pbactice  in  County  Coubts,  6. 
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OOUNTIBS. 

1.  Action  Ag^nst  County:  grant  bt  state.  In  1869 
the  legislature  passed  an  act  donating  to  Saline  county  6,000 
acres  of  land  to  aid  in  erecting  a  bridge  across  the  Blue 
river.  The  county  received  a  conveyance  of  the  land,  and 
let  the  contract  for  the  erection  of  the  bridge  to  one,  H., 
conveying  to  him  the  land  in  question,  and  paying  |500  in 
money  in  payment  of  the  same.  Before  any  part  of  the 
contract  was  performed  H.  assigned  it  to  C,  and  conveyed 
the  land  to  him.  The  commissioners  then  changed  the  plans 
of  the  bridge,  paying  C.  $1,000  additional,  and  changed  the 
location,  to  which  C.  consented.  O.  erected  the  bridge, 
which  was  accepted.  The  title  to  the  lands  having  failed  in 
consequence  of  the  state  having  no  title  to  the  same,  heldj 
that  G.  was  entitled  to  recover  the  actual  value  of  the 
bridge.     Clark  v.  Saline  County 610 

See  BoNDB.    Juboba.    Negotiable  Instbumeitts,  8.    Schools,  6. 

Taxes. 

COUNTY  CLERK. 

1.  Fees  for  Making  Tax  List.  The  compensation  allowed 
county  clerks  by  the  act  to  amend  the  revenue  law,  ap- 
proved February  18,  1877,  of  four  cents  for  each  description 
of  lots  and  lands  upon  the  tax  list  and  .duplicate,  is  in  ex- 
cess of  the  limitation  of  $1,500  allowed  by  Laws  1877,  p. 
216,  and  is  for  extra  services.  The  State^  ex,  reL  Lancaster 
County^  V,  Silver •• 

SembUf  that  the  item  of  $400  allowed  the  county 


clerk  as  salary  by  section  14,  Gen.  Stat,  880,  should  be  in- 
cluded in  his  report,  of  fees  received,  to  the  county  commis- 
sioners as  required  by  section  2,  Laws  1877,  p.  215.     /<i....85,  90 

See  Pbincipal  and  Subett,  2. 


COUNTY  COMMISSIONERS. 

See    Counties.      Jubobs.     Negotiable    Instbuments,   8,  14 

Statutes,  1,  2.    Taxes. 

COUNTY  COURTS. 

See  Fobcible  Entbt  and  Detainer.    Judicial  Sale,  2.    Pbao- 
TiCK,  18,  16,  18.    Practice  in  County  Coubts. 


I 


I 
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COUNTY  JUDGE. 

See  FoBciBLS  Bntry  and  DxTAnrsB.     Fraotics,  18,  16,  18. 

Practice  in  County  Courts. 


COUNTY  BEAT. 
See  NxGOTiABLx  Ikbtrxtbcents,  8. 

COUNTY  TREASURER. 

1.  Aotdon  Against  County  Treasurer:  ktidxnob.  In 
an  action  against  a  county  treasurer  for  moneys  collected  by 
him  for  the  state,  the  original  receipts  received  by  him  from 
the  state  treasurer,  and  used  by  him  in  his  settlement  with 
the  county  commissioners,  prima  fcicU  control  as  to  the 
amount  paid  by  him  to  the  state.     Albertaon  v.  The  State..,  429 

S.  Parties.  A  suit  in  behalf  of  the  public  against  a  county 
treasurer  for  a  breach  of  the  conditions  of  his  bond  must  be 
instituted  by  the  county  clerk  at  the  direction  of  the  state 
auditor  or  county  commissioners,  aud  the  petition  should  al- 
lege that  it  is  so  instituted..     Id 480 

See  BoiTDB.    Licxnbb  Mokxtb.     Schools,  6.     Taxbs,  1,  11,  17. 

COUNTY  WARRANTS. 
See  Nxgotiablx  Ikbtrumbnts,  14. 

COURTS. 

1.  Constitutional  Law:  district  courts:  txbms.  Sec- 
tion 26,  Art.  XYI.  of  the  constitution,  authorizes  the  judges 
of  the  district  court  to  fix  the  time  of  holding  courts  in 
their  respective  districts.  This  refers  to  regular  terms. 
There  is  no  authority  under  this  provision  to  call  special 
terms  of  court.     McElvoyv.  The  State 157 

S.  District  Courts:  called  terms.  The  statute  author- 
izes a  judge  of  a  district  court,  upon  request  of  the  county 
commissioners  of  a  county,  to  call  a  special  term  of  court 
for  that  county  for  the  transaction  of  general  business,  at 
least  twenty  days  notice  thereof  to  be  given.  But  a  judge 
may,  on  his  own  motion,  call  a  special  term  of  court  for 
any  county  of  his  district  for  the  trial  of  criminal  offenses 
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therein.  And  haying  authority  to  make  the  order,  the  fact 
that  he  recites  therein  the  authority  as  derived  from  the 
constitution  will  not  invalidate  it.    Id 167 


8.. :    :    SUMMONING  JURiKS.    A  judge  in  calling 

a  term  of  court  has  no  authority  to  order  the  sheriff  to 
summon  a  grand  and  petit  jury.  He  must  direct  whether 
a  grand  or  petit  jury  shall  he  summoned.  If  required,  ju- 
ries must  he  drawn  as  for  regular  terms  of  court.    Id 


167 


See  Pbaoticx,  84,  45. 


COVENANTS. 


See  MoBTOAGSS,  6.    Yxkdob  and  Yindm.    Wab&ajttt. 


ORKDITOR'S  BILL. 


See  Plxabino,  14. 


CRIMINAL  LAW. 


1.  Homloide:    malics.     It  heing  shown  that  the  prisoner 

voluntarily,  and  without  cause  or  provocation,  shot  and 
killed  the  deceased,  the  act  being  unlawful,  malice  will  be 
presumed.     Schlenckerv.  The  State 241 

2.  :     MURDXR  IN  THE  FIRST  DSGBiK.    And  in  addition 


to  being  unlawful  and  malicious,  to  make  the  act  of  killing 
murder  in  the  first  degree,  it  is  only  necessary  to  establish 
that  it  was  done  with  deliberation  and  premeditation,  of 
which  there  being  some  evidence  before  the  jury,  their  ver- 
dict fixing  that  as  the  degree  of  criminality  is  conclusive  on 
that  point.     Id 241 

8.  Intozioation  no  Ezouse  for  Crime.  Voluntary  intozi- 
cation  is  no  excuse  for  crime;  but  on  the  trial  of  one 
charged  with  murder  in  the^rs^  degree,  his  intoxication 
may  be  taken  by  the  jury  as  a  circumstance  to  show  that 
the  act  of  killing  was  not  deliberate  and  premeditated.    Id.  242 

4.  Insanity:  whin  it  does  not  sxcusx  crime.  Tempo- 
rary insanity  produced  immediately  by  intoxication  does 
not  destroy  responsibility  where  the  accused,  when  sane  and 
responsible,  made  himself  voluntarily  drunk.     Id 242 
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6-  Murder  in  Second  Degree.  Where  the  fact  of  the  kill- 
ing by  means  of  a  deadly  weapon  is  established,  without 
any  explanatory  circumstances,  malice  is  presumed,  and  the 
crime  is  murder  in  the  second  degree.     Id 800 

See  Pbaoticx  nr  Cbimikal  Oasxs. 


DAMAGBS. 

1.  Hnle  of  damages  in  action  against  liquor  seller.    Rooae  «. 
Perkins 804,  806 

See  Plsadiko,  11.    Pbaoticx,  2,  6, 


BAYS  OF  GBAOB. 

See  NXGOTIABLX  IVBTKUMSinS,  IL 

DBBTOB  AND  OBBDITOB. 
See  AB8I0HMXHT,  2,  8,  4.    Fraud.    Ykhdob  aitd  Yxn) 

DBOBDBKTS. 

1.  Mortgage  Foreclosure:  kstatxs  or  dkcxdxktb.  A 
mortgagee,  after  the  death  of  the  mortgagor,  may  institute 
and  maintain  an  action  to  foreclose  the  mortgage,  and  can* 
not  be  compelled  to  relinquish  his  lien,  and  share  in  the  gen- 
eral assets  of  the  estate!    Jones  v.  Null 67 

See  BxxouTOBS  ajsh}  Adminibtilatobs. 

DBCBBB. 
See  Praotiob,  12.    Practice  ik  Sufrxmx  OourTi  8. 

a 

DEBD. 
See  YxKBOR  and  Yxkdxx. 

DBPAULT. 
See  Practigx,  8,  62. 
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DEMURBER. 
8m  Px.BASiiro,  1,  8,  9, 10, 11.    Pbaotios,  1,  84«  44^  M. 


DISCRETION  OF  COURT. 
See  Etidxvci,  6.    Fbactigx,  84,  4&. 


DISMISSAL  OF  ACTION. 

8m  PbAOTIOX  IV  COTJKTT  COUBTS,  7.      RXPLXTZV,  6. 


DISTRICT  COURTS. 
Sm  Couktb. 


DISTRICT  SCHOOL& 
SeeSoHooLS. 


DIVORCE. 

1.  Praotioe.  The  aiBdayit  for  servioe  bj  publication  in  a  di- 
▼orce  case  is  jurisdictional,  and  unless  it  conform  substan- 
tially to  the  statutory  requirements  the  court  will  not  acquire 
Jurisdiction.     Atkins  v.  Atkins 191 

3.  Jurifldiotioil.  When  it  appears  that  the  defendant  cannot 
be  served  with  process  in  this  state',  the  records  in  the  ab- 
sence of  an  appearance  must  show  how  jurisdiction  was 
acquired.    Id 191 


DRUGGIST. 
Sm  Liquob  Sxllinq,  1. 


EVIDENCE. 

1.  PreponderaiLOe.  In  a  civil  action  a  preponderance  of  evi- 
dence is  all  that  is  required  to  sustain  the  claim  of  a  party 
to  the  action.     Search  v.  Miller 27 


2.  Understanding  of  Witness.    In  proving  a  sale  of  chat- 
tels, the  understanding  of  one  of  the  parties  as  to  whether 
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the  title  passed  to  the  purchaser  is  not  competent  eyidence, 
especially  as  against  a  stranger  to  the  alleged  contract.  As 
against  the  party  himself,  however,  it  might  he  competent. 
Eiseley  v.  Malchow 174 

8.  Immaterial  SSvidence.  The  admission  of  immaterial 
evidence  against  objection,  where  the  court  can  clearly  see 
that  it  coMld  not  have  prejudiced  the  party,  Is  not  a  ground 
for  granting  a  new  trial.     Id 174 

4.  Usury :  syidskcb.  Where  usury  in  the  original  transac- 
tion is  proved,  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  he  is  a  bona  fide  purchaser  for  value,  and  without 
notice.     Wortendyke  v.  Meehan 221 

6.  Be-ezamlnation  of  Witnesses.  As  a  general  rule  the 
re-examination  of  a  witness  should  be  limited  to  the  points 
arising  out  of  the  cross-examination.  But  whether  this  rule 
shall  be  strictly  enforced  or  not  seems  to  rest  entirely  in  the 
discretion  of  the  presiding  judge.    SchUneker  v  The  State. .»  241 

6.  Witness:    sxpbbt:    buppossd  case.    In  the  examination 

of  an  expert  witness  as  to  the  appearance  of  the  bullet 
wound  of  which  the  deceased  died,  it  is  not  improper  to 
state  a  supposed  case  as  a  means  of  showing  what,  under 
different  conditions,  the  appearance  of  a  wound  made  by 
the  same  agency  might  or  would  have  been.     Id, 241 

7.  Non-expert  Witness:    opinion  of.    The  opinion  of  a 

witness,  not  an  expert,  is  competent  evidence  upon  the  ques- 
tion of  the  prisoner's  sanity,  where  such  opinion  is  formed 
upon  facts  within  the  personal  knowledge  of  the  witness, 
and  sworn  to  by  him  before  the  jury.     Id 242 

8.  Aotion  Against  Executor:    pboof  of  assets  not  be- 

QUIBED.  Where  the  bond  given  by  the  executor,  who  is 
also  a  residuary  legatee,  is  the  one  provided  for  by  section 
166  of  the  Revised  Statutes,  conditioned  <'  to  pay  all  the 
debts  and  Ugaeiee  of  the  testator,**  and  no  fraud  or  mistake 
is  alleged  to  vitiate  it,  the  fact  of  sufficient  assets  in  the 
hands  of  the  executor  will  be  conclusively  presumed,  and 
the  want  of  them  cannot  be  urged  to  defeat  a  recovery  on 
such  bond.    Buelv,  Dickey 286 

9.  Witness  Impeached.    Where  a  party  swears  falsely  to  a 

fact  in  respect  of  which  he  cannot  be  presumed  liable  to 
mistake,  courts  are  bound  to  apply  the  mRxim  falsus  inunOf 
falsiM  in  omnibus,  and  to  give  no  credit  to  any  alleged  fact 
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depending  upon  his  Btatement  alone.     This  rule  applied. 
Dell  V.  Oppenheimer 454 

10.  Replevin.  Under  a  general  denial  in  replevin ,  the  de- 
fendant may  give  evidence  of  any  special  matter  which 
amounts  to  a  defense  to  the  plaintiff's  cause  of  action. 
Richardson  v.  Steele 488 

See  BouNDABiia.    Fbavd,  8.    Practice  ih  Cbimikal  Gaais,  4 


EQUITY. 

1.  Fraud  without  Injury.     A  court  of  equity  will  not  en- 

tertain a  petition  for  relief  on  the  ground  of  a/raiMJ,  from 
which  no  damage,  either  present  or  prospective,  can  result 
Dunn  V.  Remington 8S 

2.  Promissory  Notes:    action  ok  ronoxD  kotk:    d>- 

TSKSB.  Y.,  in  1876,  signed  a  note  with  0.  as  surety  in  fa- 
vor of  M.  and  G.,  and  was  notified  in  March,  1878,  of  its 
non-payment.  In  June  of  that  year  an  action  was  institut- 
ed hy  M.  and  G.  on  certain  notes  claimed  to  have  heen 
forged  by  0.,  and  judgment  recovered  against  Y.  for  $860 
and  costs.  Y.,  supposing  the  action  to  be  on  the  genuine 
note,  made  no  defense.  Held^  on  demurrer  to  the  petition 
for  an  injunction,  it  being  alleged  that  H.  and  G.  had 
knowledge  of  the  forgery,  that  Y.  was  entitled  to  relief. 
Young  v,  Morgan 169 

8.  Jurisdiction:  pabtkkbship.  Where  an  action  is  brought 
for  the  dissolution  of  a  partnership  and  for  an  accounting, 
a  court  of  equity,  having  obtained  jurisdiction  of  the  cause, 
may  retain  it  for  the  purpose  of  doing  complete  justice  be- 
tween the  partners,  and  to  avoid  a  multiplicity  of  soitk 
Sheppard  o  Boggs «.•••••..•  257 

See  DiTOBca. 


ERROR. 
8ee  Pbactiob,  17,  24.  28,  89,  44,  46,  47,  64,  66,  68,  60,  62.    Pbao- 

TICB  Ur  SUPBBMX  COUBT. 


ESTATES  OF  DECEDENTS. 
Bee  DioxDxirTB.    Exxoxjtobs  avd  AmcnruTBATOBS. 


INDEX. 
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ESTOPPEL. 
Bee   Bastardy.      Landlord   akd   Txitaht,  2,     YnorDOB  avd 

YSNDBS. 


EXCEPTIONS. 
Bee  PBAOKZOBy  .7}  86.    Pbaotiox  in  Cbimival  Oabxb,  8,  lOl 

EXECUTIONS. 
Bee  JiTDiciAL  Sali. 

BXECUTOBS  AND  ADMIN ISTRATOBS. 

1-  Bzeoator'8  Bond :  bxtit  on.  An  action  on  the  bond  of 
an  executor  under  the  Revised  Statutes,  commenced  prior  to 
September  1,  1878,  to  recover  money  claimed  to  be  due  on  a 
legacy,  was  properly  brought  in  the  name  of  the  probate 
Judge  of  the  proper  county.  In  such  action  the  consent  of 
the  probate  judge  was  necessary.     Buel  v.  Dickey 286 


2. 


It  is  not  a  valid  objection  to  such  bond  that  it  runs 


to  "  the  judge  of  probate  "  of  the  proper  county,  without 
personally  naming  him.     Id 286 


8. 


FROOT  OF  A8SBT8  NOT  REQUIRED.    Where  the  bond 


given  by  the  executor,  who  is  also  a  residuary  legatee,  is  the 
one  provided  for  by  section  165  of  the  Revised  Statutes, 
conditioned  *'  to  pay  aU  the  debts  and  legacies  of  the  ieatc^ 
ioTy^^  and  no  fraud  or  mistake  is  alleged  to  vitiate  it,  the 
fact  of  sufficient  assets  in  the  hands  of  the  executor  will  be 
conclusively  presumed,  and  the  want  of  them  cannot  be 
urged  to  defeat  a  recovery  on  such  bond.    Id 286 

See  RsoEiYERS. 


FEES. 

Constitational  Law:  taking  illegal  fees.  Section  87, 
chapter  22,  Gen.  Stat.,  which  gives  to  the  party  injured  a 
right  of  action  for  the  recovery  of  fifty  dollars  damages 
against  an  officer  taking  illegal  fees,  is  not  unconstitutional. 
Oraham  v.  Kibble. 182 

88 
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PINAL  OBDEB. 
See  PsACTicx  iir  Sufbimx  Qoxrvt,  6. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Foroible  Entry  and  Detainer.    The  judgment  of  % 

justice  of  the  peace,  or  of  the  district  court,  in  prooeedingi 
in  forcible  entry  and  detainer,  is  conclusive  in  that  proceed- 
ing on  the  matters  in  issue  at  the  time  of  its  rendition,  un- 
less such  judgment  is  reversed  or  modified  bv  proceedings 
in  error.  But  the  judgment  is  no  bar  to  another  action  in 
relation  to  the  title  of  the  premises.     Dale  v.  Doddridge 188 

2.  Complaint:    jurisdiction.    The  complaint  under  the  stat- 

ute for  the  forcible  entry  and  detention  of  property  merely 
charged  that  the  defendant  entered  upon  the  premises  in 
controversy  ^'with  force  and  violence,"  and  that  he  had 
*^with  force  detained  the  same/'  Held^  that  it  was  fatally 
defective  in  omitting  to  charge  that  such  entry  and  deten- 
tion were  unlawful^  and  conferred  no  jurisdiction  upon  the 
court  to  issue  the  summons.    BUteo  v.  HaUer 149 

8.  JuriBdiotion  of  County  Court.  County  courts  have 
jurisdiction  of  actions  for  the  forcible  entry  and  detention 
of  real  property.     Id 149 

FRAUD. 

1.  Fraudulent  Sale  of  Goods:    pobsbssiok  BKTAnrEi>.BT 

BXLLKR.  A  sale  of  goods  is  void  as  to  a  creditor  of  the  sel- 
ler if  there  be  no  change  of  possession  of  the  things  sold 
until  his  execution  is  levied  upon  them,  without  proof  that 
it  was  made  in  good  faith,  and  without  any  intent  to  defraud 
creditors.     Wake  v.  Chrijffln.,, 47 

2.    : .    The  law  will  not  protect  a  purchaser, 

even  if  he  pay  a  valuable  consideration,  In  a  sale  of  goods 
made  for  the  purpose  of  putting  them  beyond  the  reach  of 
creditors.     Id 47 

8.  :    :     SYiDENCB.     Evidence  of  the  seller  being 

largely  indebted  at  the  time  of  making  a  sale  of  goods  is 
material  to  prove  such  sale  to  have  been  fraudulent  as  to 
creditors.     Id 47 


V. 
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4.    :      :      BALX  BT  HUBBAKD  TO  WITK  :      COKBIDSB- 

ATiON.  In  an  alleged  sale  of  gooda  by  the  husband  to  his 
wife,  the  only  consideration  was  a  pretended  loan  of  money 
by  the  wife  to  him,  some  five  or  six  years  before,  which  he 
had  ever  since  used  in  his  business  and  treated  as  his  own. 
There  was  no  evidence  of  any  agreement  or  understanding 
at  the  time  he  took  the  money,  nor  any  recognition  by  him 
at  any  time  that  he  was  to  repay  it.  Heldf  that  the  wife 
had  no  legal  claim  against  her  husband  for  the  money,  nor 
would  she  be  permitted,  through  a  voluntary  sale,  nomi- 
nally in  repayment  of  that  money,  to  i^ppropriate  his  prop- 
erty to  the  exclusion  of  the  claims  of  botui  fide  creditors. 
Id „.; 47 

&  Statute  of  Frauds.  The  object  of  the  ninth  section  of 
our  statute  of  frauds,  which  is  substantially  the  same  as  sec- 
tion 17  of  the  English  statute,  is  not  to  avoid  sales  of  prop- 
erty, satisfactory  to  the  parties  to  them,  but  is  merely  to 
enable  parties  to  such  contracts,  in  case  of  dispute  and  liti- 
gation, to  properly  protect  themselves  by  insisting  upon  cer- 
tain specified  modes  of  proof  in  order  to  enforce  them. 
JSiaeley  v.  Malehow 174 

0.  Parol  Agreement  entered  into  between  A.  Z.,  step- 
father, and  W.  D.,  step-son,  that  said  W.  D.  should  have 
the  use  of  the  farming  lands  of  A.  Z.  during  the  life  of  A. 
Z.,  in  consideration  that  W.  D.  would  support  A.  Z.  and 
his  wife  (mother  of  W.  D.)  during  their  lives,  under  which 
agreement  W.  D.  cultivated  the  land  and  raised  a  crop  of 
grain.  The  grain  was  seized  in  execution  upon  a  judgment 
against  A.  Z.  W.  D.  brought  replevin.  Held,  that  as  b^ 
tween  the  parties  to  such  suit  the  said  agreement  is  not 
within  the  statute  of  frauds.     McOormick  v.  Drummeii 884 

7.  Beview  of  question  of  Araud  in  supreme  court.  WeitUand 
V,  Ooehran 480 

See  Equity.    MoBTOAQin. 


G  ABOLISHMENT. 
See  Attachmskt,  9. 

GENERAL  DENIAL. 
See  Pleading,  16. 
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GRANGEBS. 
Bee  Pabtvxbship,  1. 

GUARANTY. 
Bee  KaooTiABLE  Ixbtbum^hiSi  Iti 

HOMIOIDA. 
Bee  CuicnrAL  Law. 

HXTSBAKD  AND  WIFB. 


1.  Sale  by  Husband  to  Wifb:    ooNsiDXRATioir.    In  aa 

alleged  sale  of  goods  by  the  husband  to  his  wife,  the  only 
consideration  was  a  pretended  loan  of  money  by  the  wife  to 
bim,  some  five  or  six  years  before,  which  be  had  ever  since 
used  in  his  business  and  treated  as  his  own.  There  was  no 
evidence  of  any  agreement  or  understanding  at  the  time  he 
took  the  money,  nor  any  recognition  by  him  at  any  time 
that  he  was  to  repay  it.  ffeld^  that  the  wife  had  no  legal 
claim  against  her  husband  for  the  money,  nor  would  she  be 
permitted,  through  a  voluntary  sale,  nominally  in  repay- 
ment of  that  money,  to  appropriate  his  property  to  the  ex- 
clusion of  the  claims  of  bona  fide  creditors.     Wake  «.  Qrifin    47 

2.  Notice.    A   conveyed    land  to   B,  a  married    woman;  0 

had  an  equitable  interest  in  the  land,  of  which  A  had 
knowledge  when  he  received  the  title,  as  well  as  when  be 
conveyed  it.  The  negotiations  on  the  part  of  B  for  the 
purchase  and  conveyance  of  the  land  were  conducted  by  her 
husband,  as  her  agent,  who  was  a  partner  in  a  firm  of  gen- 
eral land  agents,  who,  at  the  time  of  these  transactions  and 
for  some  time  previously,  had  the  said  real  property  on  their 
books  for  sale  as  the  property  of  C,  he,  the  husband,  hav- 
ing entered  the  same  on  said  books,  and  knowing  of  the  in- 
terest of  0  in  the  property,  although  the  naked  legal  title 
was  in  another.  Held,  that  B  bad  notice  of  the  equitable 
interest  of  G,  and  took  the  title  subject  thereto.  Kellogg 
V.  Lavender 419 

See  Habribd  Womkk. 

INCUMBRANCES. 
See  MoRTOAQEs,  5.    Yk^idob  ajstd  Y^ndes. 
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INDICTMENT. 
Bee  Pbaotiox  zk  Criminal  Caaxs,  L 

INJUNCTION. 
See  Plxasing,  8, 18. 

INSANITY. 
Bee  Cbjutsajl  Law,  4. 

INSTRUCTIONS. 
Bee  PBAonos,  6,  6, 10,  66.    Pbaotiox  nr  OxncarAL  OaxxBi  11,  ISi 

INTEREST. 
See  UsuxT. 

INTERNAL  IMPROYEMENTa 
See  BoKi>8. 

INTOXICATION. 
Bee  Criminal  Law,  8. 

INTOXICATING  LIQUORS. 
See  Liquor  Sxllino. 

JOINDER. 
Bee  Plxadino,  6, 18.    Pbaotiox,  88,  60. 

JUDICIAL  SALE. 

L  Conflrmation.  On  a  motion  to  confirm  a  sale  of  mort> 
gaged  premises  under  a  decree  formally  Journalized,  it  was 
objected,  in  substance,  that  such  entry  difiered  materially 
from  the  judgment  actually  pronounced,  but  the  sale  was 
confirmed,  notwithstanding  the  objection.    Held^  that  by 
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the  confirmation  the  court  in  effect  decided  that  the  journal 
was  correct)  and  that  such  decision  was  not  subject  to  review 
hy  the  supreme  court,  although  the  decree  itself  would  be. 
FindUy  v.  Bowers 72 

2.  Judgment:  bxs  adjtjdicata.  Judgment  was  rendered 
against  G.  and  A.  in  the  county  court  in  1874,  and  stay  of 
execution  taken.  A  transcript  was  afterwards  filed  in  the 
district  court,  and  an  execution  issued  and  sale  of  real  es- 
tate had.  On  a  motion  to  confirm  the  sale,  objection  was 
made  that  service  of  summons  in  the  original  case  was  not 
made  by  a  party  authorized  to  serve  process.  Held,  that  it 
will  be  presumed  after  judgment  that  the  party  serving  pro- 
cess had  authority  to  do  so.     Gilbert  v.  Brown 90 

8.  Confirmation:  coxditions.  An  order  confirming  a  sale 
contained  this  condition :  *'That  sfdd  sale  be  in  all  things 
confirmed  upon  the  plHintifi*  stipulating  to  convey  the  prop- 
erty purchased  by  it  at  said  sale  to  the  defendant  upon  re- 
ceipt of  |2,000,  within  sixty  days  from  this  date."  Held, 
that  the  court  had  no  authority  to  impose  such  conditions 
against  the  defendant's  objection.     Green  v.  State  Bank 165 

4.  :     .     The  court  may  confirm  or  set  aside  a  sale, 

but  has  no  authority  to  change  or  modify  its  terms.     /<!....  165 

6*  Appraisement:  practice.  Where  the  sheriff  causes  real 
estate  to  be  appraised  under  an  order  of  sale  he  should  forth- 
with deposit  a  copy  of  the  appraisement  with  the  clerk  of 
the  district  court.  He  must  do  so  before  the  sale.  Jones  v. 
NuU 254 

6.  Re-saie  of  Property.  Where  a  purchaser  at  a  judicial 
sale  refuses  to  comply  with  his  bid,  the  officer  may  bring  an 
action  for  the  purchase  money,  or  he  may  at  once  re-sell  the 
property,  but  he  cannot  wait  until  the  sale  is  closed,  and  the 
bidders  have  departed,  before  again  offering  the  property  for 
sale.  liL 254 

JUDGMENT. 

See  Action,  8,  5.  Judicial  Salk,  2.  Mortgages,  5.  Pbao- 
TiCE,  2,  8,  16,  17,  23,  34,  35,  62.  Practice  ux  County  Gouktb, 
7,  8.    Practice  in  Supreme  Court,  6. 

JURISDICTION. 

See  Squitt.    Judicial  Sale.     Practice,  81,  85,  58,  62.    Prac- 
tice IN  County  Courts,  4,  6. 
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JURORS  AND  JURY. 

1.  Selection  of  Jurors.    County  commissioners  must  select 

jurors  from  the  several  precincts  in  the  county  in  propor- 
tion to  the  number  of  persons  therein  competent  to  serve  on 
grand  and  petit  juries,  and  if  they  fail  to  do  so  it  is  good 
cause  for  challenge  to  the  array.     Clark  v.  Saline  County.,,,  616 

2.  — .    The  commissioners  should  not  select  the  same  per- 

sons for  successive  terms  of  court,  the  intention  of  the  law 
being  that  no  person  shall  be  required  to  serve  as  a  juror  a 
second  time  until  all  qualified  persons  shall  have  served  re- 
spectively in  rotation.    Id 516 

See  CouBTB,  8.    Pbactice,  5,  6,  10,  56.    Pbactics  in  Griminaj. 

Cases,  8,  11,  12. 

JUSTICE  OP  THE  PEACE. 
See  Practice,  18,  16,  17,  28,  50,  58,  64. 

LAND  COMMISSIONER. 
See  Constitutional  Law,  5. 

LANDLORD  AND  TENANT. 

1*  Notice  to  remove  from  the  premises  *' within  three  days 
after  service"  was  served  on  the  tenant  September  4th. 
Held^  that  the  tenant  was  entitled  to  the  fifth,  sixth,  and 
seventh  days  in  which  to  remove  from  the  premises.  Dale 
«.  Doddridge 188 


WAITER.     The  notice  may  be  waived  by  the  ten- 


ant, and  will  be  waived  if  he  proceed  to  trial  without  objec- 
tion on  that  ground,  more  particularly  so  where  he  claims 
title  in  himself  to  the  premises.    Id 188 

LICENSE  MONEYS. 

1.  Bohool  Fund:  action  bt  county  treasurer.  All 
moneys  arising  from  licensing  the  sale  of  malt,  spirituous, 
and  vinous  liquors  before  November  1, 1875,  when  our  pres- 
ent constitution  took  efiect,  belong  to  the  common  school 
fund  of  the  county  in  which  they  were  paid.  And  when 
the  corporate  authorities  of  a  citv  or  town  have  diverted 
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2. 


such  ftinds  and  applied  them  to  the  uae  of  the  city,  the 
county  treaaarer  may  maintain  an  action  to  recover  them 
from  the  city,  for  the  purpose  of  distribution  among  the 
several  school  districts  of  the  county.  Herman  v.  City  of 
OreU S60 


The  fact  that  such  license  moneys  were  illegally 


exacted  by  the  city,  or  that  the  individuals  paying  them 
might  have  resisted  successfully  the  enforcement  of  the 
ordinance  under  which  the  collection  was  made,  is  no  de- 
fense to  an  action  against  the  city  for  their  recovery  by  the 
oounty  treasurer.    Id 850 

See  LiQUOB  Silliito. 


LIEN. 

Mortgage:  ivor  bxcordsb.  An  unrecorded  mortgage  takes 
precedence  of  a  subsequent  conveyance  by  the  mortgagor 
without  consideration.     Merriman  v.  Hyde 118 

See  MoBTQAQKS,  10.    Pbjlotiox,  62. 


LIQUOR  SELLING. 

1.  Druggist  Must  Obtain  License.    The  general  law  re- 

lating to  tha  licensing  the  sale  of  intoxicating  liquors  at 
retail  is  general  and  applies  to  all  persons.  No  exception  is 
made  in  favor  of  those  engaged  in  the  sale  of  drugs  and 
medicines,  they  being  within  its  operation.  Brown  v.  The 
State 180 

2.  Action  by  Married  Woman  and  Children  against 

Xiiquor  Seller.  A  married  woman  and  her  minor  chil- 
dren, constituting  one  family,  may  join  in  an  action  for  loss 
of  the  means  of  support  against  those  who  have  Airnished 
intoxicating  liquor  to  the  husband  and  father.  Boose  «. 
Perkins 804 

8.  Selling  Liquor :  who  liable  fob  dam Aaxs.  Where  a 
number  of  persons  furnished  intoxicating  drink  to  one  P., 
the  drunkenness  continuing  until  bis  death,  held^  if  P. 
died  from  the  effects  of  the  drunkenness,  all  those  furnish- 
ing liquor  to  produce  it  were  liable.    Id 80i 

4.  :     DAMAGES.     In  estimating  damages  the  jury  may 


consider  the  situation  of  tbe  deceased,  his  annual  earnings, 
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his  estate,  if  any,  his  habits,  health,  and  reasonable  expecta- 
tion of  lifb.  And  where  he  is  shown  to  be  a  strong,  robust 
man,  the  Carlisle  tables  of  expectancy  may  be  introduced 
in  evidence.    Id 804 


The  right  of  support  Is  not  limited  to  the 


bare  necessaries  of  life.  But  in  no  case  can  the  judgment 
be  for  a  greater  sum  than  the  value  of  the  means  of  sup- 
port of  which  the  plaintiff  has  been  deprived.    Id 804 

6.  Abatement  of  Aotion.    The  death  of  a  husband  and 

father  does  not  cause  an  action  for  loss  of  the  means  of  sup- 
port to  abate,  the  death  being  a  mere  incident,  not  the  prin- 
cipal cause  of  action.    Id 806 

7.  Idcense  no  Protection.    A  license  is  no  protection  to  a 

vendor  of  intoxicating  drinks  in  an  action  for  the  loss  of  the 
means  of  support.  The  statute,  in  effect,  says  to  every  one 
engaged  in  the  traffic,  beware  to  whom  you  sell  or  furnish 
intoxicating  liquor.     Id 806 

8b  Damages.  Damages  are  only  recoverable  for  the  actual  in- 
jury sustained.  Exemplary  damages  cannot  be  recovered. 
Id 806 

See  LioxNss  Monxtb. 


LIMITATION  OP  ACTIONS. 

Cause  of  Action  arose  in  the  state  of  Iowa,  where  defend- 
ant then  resided  with  his  family.  But  he  carried  on  a  busi- 
ness at  the  city  of  Plattsmouth,  in  this  state,  and  was  per- 
sonally present  at  Plattsmouth  nearly  every  day  for  about 
three  years,  when  he  moved  with  his  family  to  Plattsmouth, 
and  continued  to  reside  there.  Suit  commenced  after  the 
expiration  of  four  years— on  contract,  not  in  writing.  Plea 
of  the  statute  of  limitations.  Heldj  that  the  statute  com- 
menced to  run  at  the  time  of  the  defendant's  removal  with 
his  family  into  this  state.     Edgcrton  v.  Wackier 600 

See  Pleading,  10. 


MANDAMUS. 
See  Attachmbnt,  2,  11.    Bonds.    Pleading,  12. 
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MARRIED  WOMEN. 

Action  against  Husband.  A  married  woman  may 
maintitin  an  action  in  her  own  name  against  her  husband, 
while  living  with  him,  on  a  promissory  note  made  and  de- 
livered by  him  to  her  since  the  marriai^e.     May  v.  May 16 

See  HuBBAKD  and  Wife. 

MECHANIC'S  LIEN. 
See  PbagticXi  62. 

MORTGAGES. 

1.  Usury.    A.  being  the  owner  of  an  undivided  half  of  cer- 

tain premises,  conveyed  his  interest  to  F.  for  the  agreed 
price  of  $850^  for  which  F.  gave  his  note  secured  by  mort- 
gage on  the  land.  In  anticipation  of  this  trade  A.  ar- 
ranged with  the  plaintiff  to  sell  him  the  note  and  security 
for  |275  cash  in  hand.  To  save  the  trouble  of  transferring 
the  note  and  security,  A.  requested  F.  to  make  them  direct- 
ly to  the  plaintiff,  which  was  done.  In  an  action  against 
F.  to  foreclose  the  mortgage,  held  that  the  transaction  was 
not  usurious,  the  evidence  showing  it  to  have  been  a  bona 
fide  purchase  of  security,  and  not  a  contrivance  by  the 
plaintiff  to  evade  the  usury  laws.     Armstrong  v.  Freeman.,     11 

2.  Mortgage  Foreolosure:    xstatxs  of  deckdints.    A 

mortt;ugee,  after  the  death  of  the  mortgagor,  may  institute 
and  maintain  an  action  to  foreclose  the  mortgage,  and  can- 
not be  compelled  to  relinquish  his  lien,  and  share  in  the 
general  assets  of  the  estate.     Jones  v.  Null 67 

8.  :  PARTIES.  The  nominal  holder  of  the  equity  of  re- 
demption ought  to  be  made  a  party  defendant  in  an  action 
to  foreclose  a  mortgage.  But  if  for  any  reason  he  is  not, 
his  interest  may  be  ascertained  and  foreclosed  in  a  subse- 
quent action.     Merrimanv.  Hyde 118 

4.  Priority  of  Liens.  An  unrecorded  mortgage  takes  pre- 
cedence of  a  subsequent  conveyance  by  the  mortgagor 
without  consideration.     Id 118 

6.  Covenant  against  Incumbranoes :  personal  judg- 
ment. In  a  mortgage  of  real  estate  to  secure  the  purchase 
money  there   was,  among  others,  a  personal  covenant  to 
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save  the  mortgagee  harmless  f^om  a  prior  mortgage  then 
resting  on  the  premises.  The  mortgagors  further  cove- 
nanted and  agreed  that,  "  If  all  of  said  conditions,  agree- 
ments, and  covenants  ''  were  left  unperformed  ^'  for  thirty 
days,  then,  at  the  option  of  the  party  of  the  second  part, 
this  mortgage  may  be  declared  due  for  the  sum  of  f  1100, 
with  ten  per  cent  interest  fVom  date."  This  security  hav- 
ing been  completely  exhausted  by  a  foreclosure  of  the  prior 
mortgage,  and  the  purchase  money  still  being  unpaid,  heldf 
that  the  mortgagors,  for  this  breach  of  their  covenant, 
wore  liable  to  a  personal  judgment  for  the  $1100,  and  inter- 
est as  aforesaid.     Hartley  V.  Gregory 279 

6.  Foreclosure:     national  bank.    Where  a  note  secured 

by  mortgage  on  real  estate  was  assigned  by  a  state  bank  to 
a  national  bank,  organized  as  a  successor  of  the  state  bank, 
the  national  bank  can  maintain  an  action  to  foreclose  the 
same.     Id 817 

7.  fieceiver.    In  the  appointment  of  receivers  in  foreclosure 

suits  very  much  is  left  to  the  discretion  of  the  district 
judge,  and  unless  it  is  made  to  appear  that  this  discretion 
has  been  exercised  unwisely,  and  to  the  injury  of  the  party 
complaining,  it  will  not  be  interfered  with.  Jacobs  v.  Oilh- 
9on 880 


8. 


In  the  forelosure  of  a  mortgage  the  plaintiff  is  enti- 


9. 


tied  to  the  appointment  of  a  receiver  to  take  charge  of  the 
property  and  collect  rents,  when  it  is  made  to  appear  that 
the  mortgaged  property  is  '^  probably  insufficient  to  dis- 
charge the  mortgage  debt."     Id 880 


In  such  cases  no  exception  is  made  in  favor  of  the 


executors  or  administrators  of  deceased  mortgagors.     Id....  880 


10.  Priority  of  Lien:  traud.  In  1870  F.  executed  a 
mortgage  on  certain  real  estate  to  the  Omaha  National 
Bank,  which  was  recorded  in  January,  1874.  In  January, 
1878,  F.  executed  another  mortgage  upon  the  same  prop- 
erty to  C,  his  brother-in-law,  as  trustee  for  N.,  the  father- 
in-law  of  0.  and  F.,  which  was  duly  recorded.  This  mort- 
gage was  fraudulent  as  to  creditors  of  F.  In  October,  1873, 
proceedings  in  bankruptcy  were  instituted  against  F.  In 
April,  1874,  while  these  proceedings  were  pending,  F.  ob- 
tained a  letter  from  the  president  of  the  bank,  addressed  "  to 
whom  it  may  concern,"  stating  that  if  F.  could  borrow 
110,000  to   $12,000  he  could  adjust  his  unsecured  debts. 
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This  letter  was  preiented  to  C,  who  loaned  F.  $6,000,  N. 
surrendering  to  him  the  mortgage  above  described.  A  por- 
.  tion  of  this  money  was  paid  directly  to  the  bank  apon  an 
unsecured  debt  against  F.  Held^  that  there  being  no  testi- 
mony showing  C.  to  have  had  knowledge  of  any  fraud  b^ 
tween  F.  and  K.,  he  took  the  mortgage  free  from  that 
defense,  and  that  the  lien  of  the  bank  mortgage  was  subject 
to  his.     Clarke  v.  Forbes 476 

11.  Order  oonflrming  Sale  on  Foreclosure  of  Mort- 
gage. On  appeal  from  an  order  of  the  district  court  con- 
firming a  sale  of  mortgaged  premises,  the  supreme  court 
will  not  consider  a  question  involving  the  merits  of  the 
original  case.    State  National  Bank  r.  ScoJUUL 489 

See  Plxadinq,  10. 

MOTION  FOB  NEW  TRIAL. 
See  pRAGTicx,  67. 

MUNICIPAL  CORPORATIONS. 
Bee  Cities  or  Sxoond  Class.    Coitntixs.    ScH0OLi» 

MURDER. 
Bee  Criminal  Law,  1,  2,  8.    P^oricx  iv  Crimikal  Casks,  4. 

NATIONAL  BANKS. 
See  Mortoaoxs,  6. 

NEGOTIABLE  INSTRUMENTS. 


1.  Promissory  Notes:  altxration.  Where  the  payee  In 
a  note  changed  it  from  $217.86  to  $208.12,  and  transferred  it 
before  maturity  to  an  innocent  purchaser,  such  alteration 
vitiates  the  note  and  there  can  be  no  recovery  thereon. 
Savings  Bank  v.  Shaffer 1 


RKOOTXRT  or  ORIGINAL  COKSIDXRATIOX'. 


Where  an  alteration  is  made  under  an  honest  mistake  of 
right,  and  not  fraudulently,  and  with  a  view  to  obtain  an 
improper  advantage,  a  recovery  may  be  bad  upon  the  origi- 
nal consideration  of  the  note.     And  it  is  the  duty  of  the 
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court,  upon  payment  of  costs,  to  permit  the  plaintiff  to 
amend  bis  petition  setting  up  the  original  consideration. 
Id 2 

8.  :    :     ASSIGNMENT.     The    assignment  by  the 

payee  of  an  altered  note  transfers  to  the  assignee  all  the 
rights  of  the  assignor  to  the  original  consideration.     Id 2 

4.  :    HXJSBANB  AKD  WIFE.     A    married   woman    may 

maintain  an  action  against  her  husband  on  a  promissory 
note  made  and  delivered  by  him  to  her  since  the  marriage. 
May  V,  May • 16 

5.  :     CONSIDERATION.    A  negotiable  promissory  note  is 

prima  fa^dt  evidence  of  a  sufficient  consideration,  but  when 
between  the  parties  to  the  instrument  evidence  is  introduced 
to  rebut  this  presumption,  the  plaintiff  must  satisfy  the  jury 
by  a  preponderance  of  evidence  that  there  was  a  considera- 
tion.    Search  V,  Miller 26 

6.  :     ILLEGAL  OONSIDERATION.     Suit  on  note  "  indorsed 

and  delivered  by  E.  J.,  payee,  to  the  plaintiff  before  matu- 
rity for  value,  in  due  course  of  trade."  Defense  thut  said 
note  was  given  by  defendant  to  the  said  E.  J.  for  no  other 
consideration  than  that  the  said  E.  J.  would,  and  his  promise 
that  he  would,  wholly  desist  from  instituting  any  criminal 
prosecution  against  him,  the  said  defendant,  for  certain  fel- 
onies which  the  said  E.  J.  then  accused  the  said  defendant 
with  having  committed,  and  for  tvhich  he  threatened  to 
have  the  said  defendant  indicted,  etc.,  unless  he  would  give 
him  a  note  for  $1000.  Seld,  on  demurrer,  that  the  answer 
constituted  no  defense.     Smith  v.  Cfolumbus  State  Bank 81 

7.  Kittle  V.  De  Lamater,  3  Neb.,  225.    So  much  of  the 

opinion  as  is  expressed  in  the  syllabus  of  Kittle  v.  De  Lania- 
tcTj  8  Neb.,  825,  in  the  following  words :  "  or  if  the  note  be 
founded  upon  an  illegal  consideration  prohibited  by  some 
positive  statute,  no  recovery  can  be  had,  though  the  indorsee 
may  not  be  privy  to  the  original  transaction  " — dii^upproved. 
Id ' 81 

8.  Promissory  Note:     oonsidkration.     An   action    was 

brought  by  the  payee  on  the  following  note : 
"  |250.     Four  months  after  date  for  value  received  I  prom- 
ise to  pay  S.  J.  Herman  the  sum  of  two  hundred  and  fifty 
dollars  without  interest.  *^  J.  B.  Edson. 

"  Wilber,  Neb.,  Sept.  8,  1877." 
The  note  was  given  pending  a  county  seat  election,  and  as 
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an  inducement  for  the  location  of  the  county  seat  at  Wilber, 
under  an  agreement  that  it  was  not  to  be  collected.  The 
payee,  without  the  privity  or  request  of  the  maker,  paid  the 
amount  of  the  note  to  the  county.  Held,  there  was  no  con- 
sideration, and  as  the  payment  was  voluntary  there  could  be 
no  recovery  thereon.     Herman  v.  Edaon 162 

9.  Action  on  Forged  Note :   dxteksb.    Y.,  in  1876,  signed 

a  note  with  G.  as  surety  in  favor  of  M.  and  G., and  was  noti- 
fied in  March,  1878,  of  its  non-payment.  In  June  of  that 
year  an  action  was  instituted  by  M.  and  G.  on  certain  notes 
claimed  to  have  been  forged  by  0.,and  judgment  recovered 
against  Y.  for  $360  and  costs.  Y.,  supposing  the  action  to 
be  on  the  genuine  note,  made  no  defense.  Heldj  on  demur- 
rer to  the  petition  for  an  injunction,  it  being  alleged  that  M 
and  G.  hud  knowledge  of  the  forgery,  that  Y.  was  entitled  to 
relief.     Voungv.  Morgan 169 

10.  Banks:  bank  check:  koticx.  Action  on  bank  check 
against  the  drawee.  The  jury  by  special  verdict  found  that 
the  drawers  had  no  funds  in  the  bank  at  the  time  of  the 
presentation  of  the  check.  Held,  that  the  drawers  were  not 
released  from  liability  on  the  check  by  reason  of  the  fi&ilure 
of  the  holder  to  notify  them  of  the  non-payment  of  the 
check  by  the  bank.     Shaffer  v.  Maddox 205 

11.  Days  of  Grace.  In  this  state,  by  statute,  all  negotiable 
drafts,  whether  sight  or  time,  are  entitled  to  three  days' 
grace  in  the  time  of  payment.     Qreen  v.  Raymond 295 

12.  :     accxptob:     his  liability.     The  measure  of  an 

acceptor's  liability  is  the  acceptance  itself,  construed  with 
reference  to  the  law  under  which  it  was  given.  And  where 
the  holder  of  a  draft,  payable  '^  ten  days  after  date,"  took  a 
qualified  acceptance  extending  still  further  the  day  of  pay- 
ment, held,  that  the  holder  of  the  draft  was  bound  by  the 
terms  of  such  acceptance,  and  that  as  between  these  parties 
the  draft  must  be  regarded  the  same  as  if  it  had  been  drawn 
payable  at  the  time  fixed  by  the  acceptance ;  that  such  ac- 
ceptance is  entitled  to  the  usual  days  of  grace  in  the  time  of 
payment.     Id 295 

18.  Promissory  Note:  guarantt.  One  M.,  an  agent, 
wrote  the  following  guaranty  on  a  note  before  delivering 
the  same  to  his  principal:  "For  value  received  we  hereby 
guarantee  the  payment  of  the  within  note,  and  waive  pro- 
test, demand,  and  notice  of  non-payment  thereof.     G.  W. 
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Howxbt/'  Heldf  that  a  joint  action  could  not  be  main- 
tained against  him  and  the  maker  of  the  note.  Mowery  v. 
Mast 446 

14.  County  Warrants.  A  county  warrant  is  a  mere  certifi- 
cate of  indebtedness,  although  negotiable  in  form,  and  does 
not  partake  of  the  character  of  negotiable  paper  so  far  as  to 
estop  the  county  ftrom  availing  itself  of  any  defense  it  may 
have  against  it,  even  in  the  hands  of  a  bona  fidt  purchaser 
for  value,  without  notice.     27.  P.  R,  R.  v.  Buffalo  (kunty^  449, 462 

8ee  MoRTOAOES,  6.    Usubt. 

NEW  TBIAL. 
See  Pbagtics,  46,  67,  60,  61. 

NON-RESIDENTS. 
See  Attachment,  1. 

NON-SUIT. 
See  Fbactice,  46,  60. 

NOTES  AND  BILLS. 
See  Nsootiablb  Instruments.    Usubt. 

NOTICE. 

Husband  and  Wife.  A  conveyed  land  to  B,  a  married 
woman ;  0  had  an  equitable  interest  in  the  land,  of  which 
A  had  knowledge  when  he  received  the  title,  as  well  as 
when  he  conveyed  it.  The  negotiations  on  the  part  of  B 
for  the  purchase  and  conveyance  of  the  land  were  conduct- 
ed by  her  husband,  as  her  agent,  who  was  a  partner  in  a 
firm  of  general  land  agents,  who,  at  the  time  of  these  trans- 
actions and  for  some  time  previously,  had  the  said  real 
property  on  their  books  for  sale  as  the  property  of  C,  he, 
the  husband,  having  entered  the  same  on  said  books,  and 
knowing  of  the  interest  of  G  in  the  property,  although  the 
naked  legal  title  was  in  another.  HeLd^  that  B  had  notice 
of  the  equitable  interest  of  C,  and  took  the  title  subject 
thereto.     KeUogg  v,  Lavevider 419 

See  Landlobd  and  Tenant.  Negotiable  Instbuments,  10. 
Performance.  Practice  in  Countt  Courts,  7.  Usury. 
Vendor  and  Vendee. 
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OFFICERS, 

1.  Compensation  of  Public  Offioers.     A  public  officer 

mufit  discharge  all  the  duties  pertaining  to  his  office  for  the 
compensation  allowed  by  law,  and  will  not  be  allowed  com- 
pensation for  extra  work  unless  it  is  authorized  by  statute. 
The  State  v.  Silver 86 

2.  Misconduct  of  Officers :    defikkd.     MUler  v.  Rolnff  471|  472 

See  GoKBTiTirTiONix  Law.    Pbacticx,  58.    Sohools,  1,  2. 

Statutes. 


OFFICIAL  BONDS. 

Action  on  Official  Bonds.  Section  82  of  the  code  of  eiyil 
procedure  authorizes  an  action  upon  an  official  bond  in  fa- 
Tor  of  the  pttblic^  where  there  are  no  special  proYisions  to 
the  contrary,  in  the  name  of  the  obligee  of  the  bond.  Sec- 
tion 648  authorizes  an  action  in  favor  of  an  individual^  who 
has  sustained  injury  by  a  breach  of  its  conditions,  in  his  own 
name.     Albert9onv,  The  State 429 

See  Pbinoifal  akd  Substt. 


PAKTIES. 
See  LiQiroB  Sblluto.    Plsadinq,  10.    Pbaotiox,  88,  69,  82. 

PARTNERSHIP. 

1.  Partnership:    patbons  of  httsbaitdbt:    state  aoxkt 

OF     STATE    OBAKOE:      MEMBEBS     OF     STATE     QBANOE     KOT 

PABTNEBS.  The  plaintiff  was  a  member  of  the  society 
known  as  '<The  Patrons  of  Husbandry,"  and  the  defend- 
ants members  of  the  "State  Grange"  of  the  same  organiz- 
ation. The  action  was  upon  an  alleged  breach  of  warranty 
in  th^  sale  of  a  Werner  harvester  by  one  McCaig,  the  state 
agent  of  "The  Patrons  of  Husbandry,"  appointed  by  the 
"  State  Grange."  Heldj  that  as  to  members  of  subordinate 
"  Granges,"  whose  representatives  they  were,  the  defend- 
ants were  not  partners,  nor  liable  for  the  acts  of  said  agent 
Edgerly  v.  Gardner 180 

2.  Equity:    jttbisdiction  :    pabtkebship.    Where  an  action 

is  brought  for  the  dissolution  of  a  partnership  and  for  an 
accounting,  a  court  of  equity,  having  obtained  jurisdiction 
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of  the  cause,  may  retain  it  for  the  purpose  of  doing  com- 
plete justice  between  the  partners,  and  to  avoid  a  multiplic- 
ity of  suits.     Sheppardv.  Boggs 267 

8.  Sale  by  one  Partner  to  Another.  When  a  partner- 
ship is  dissolved  the  good- will  is  a  part  of  the  assets  of  the 
firm,  and  the  court  may  order  it  sold  or  disposed  of  in  such 
manner  as  may  be  deemed  most  advantageous  to  the  part- 
ners. And  the  court  may  permit  a  partner  to  retain  it  upon 
payment  of  the  full  value  thereof  to  his  co-partner.    Id.,,,  268 

See  Pleading,  9. 

PATBONS  OP  HU8BANDKT. 
See  Pabtnsbship. 

PAYMENT. 
Bee  OouvTuee.    Nxgotiablx  iNSTBuusim,  8.    Ubitbt 

PEBFORKAKOE. 

Performanoe.  Where  an  act  is  to  be  performed  within  a  cer- 
tain time,  as  within  three  days  after  the  service  of  a  notice, 
the  party  notified  has  the  whole  threb  days  in  which  to  per- 
form the  act,  and  an  action  instituted  on  the  third  day  is 
premature.    Dale  v.  Doddridge 188 

See  Spsoifio  Pxbfobmakoe.    Ykndob  ajtb  Ysndss. 

PERSONAL  PBOPEBTY. 
Bee  AaBiOKUJBHTB.    Statutes,  6.    Wabbantt. 

PETITION. 
See  Pleadiko,  1,  2,  8. 

PLEA  IN  ABATEMENT. 
Bee  Pbaotice  in  Obimikal  Oases,  8. 

PLEADING. 

!•  Petition.  The  petition  stated  in  substance  that  the  defend- 
ant contracted  with  the  plaintiff  to  cut  his  wheat,  when 

89 


.  ■    v.- 
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ready  to  be  harveetcd,  for  $1.26  per  acre;  that  when  the 
wheat  was  ripe,  the  plaintiff  notified  the  defendant  of  that 
fact,  hut  the  <<  defendant  refused,  and  neglected  to  cut 
plaintiff's  wheat,  as  defendant  had  agreed  and  contracted, 
whereby  said  wheat  was  damaged  and  wasted,"  to  plain- 
tiff's damage  |171.80,  for  which  sum  judgment  was  prayed. 
ffeldf  that  this  petition  stated  a  good  cause  of  action,  and  a 
general  demurrer  to  it  was  properly  overruled.  KeUey  v 
Peterson 78 

2.  .     TTse  of  the  word    "as"  in  the  clause— "that  said 

defendant  refused  and  neglected  to  cut  plaintiff's  wheat  aa 
defendant  had  agreed  and  contracted, "^^lommented  upon 
and  proper  signification  given.     Id 77 

8.  Petition  in  Actions  to  Becover  Beal  Property.    In 

a  petition  to  recover  real  property  it  is  not  necessary  to  use 
the  very  expressions  declared  by  section  626  of  the  code  of 
civil  procedure  to  be  sufiicient  in  stating  the  cause  of  action, 
but  any  other  language  of  equivalent  import  may  be  em- 
ployed.    Dunn  V,  Remington 82 

4.  Actions:  ivdiyisibls  dkmand:  plka  ik  bab.  The 
rule  is  well  settled  that  an  indivisible  demand  cannot,  at  the 
will  of  the  plaintiff,  be  separated,  and  collected  by  several 
actions.     Beck  v,  Devereaux 109 

&  :    :    .     If  a  plaintiff  bring  an  action  for 

a  part  only  of  an  entire  and  indivisible  demand,  the  judg^ 
ment  in  that  suit  may  be  pleaded  as  a  complete  bar  to  an- 
other action  for  the  residue.    Id ]09 

t.  :     DiBTiVGT  CAU8SS  OF  ACTION.    There  is  no  rule  that 

requires  a  party  to  join  in  one  suit  several  and  distinct 
causes  of  action,  although  he  may,  under  certain  circum- 
stances, be  required  to  consolidate  them.     Id 100 

7.  :    ACC0XTKT8  PATABLX  MOKTHLT.    A   manufacturer 

of  cigars  furnished  them  to  a  dealer  under  an  agreement 
that  the  amount  of  the  account  for  each  month  was,  at  the 
end  thereof,  to  be  **due  and  payable^**  and  bills  were  made 
out  accordingly.  Heldj  that  the  account  for  each  month 
constituted  a  separate  demand,  and  that  a  recovery  of  judg- 
ment upon  one  was  no  ba^  to  an  action  for  another.     Id,,,,  109 

8.  UndertaJdng  in  Injunction.     Action  on  injunction  un- 

dertaking. Petition  states  the  cause  of  action  as  follows, 
after  setting  out  the  bringing  of  the  iz^ unction  suit  and  giv- 
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iDg  of  the  undertaking,  which  contftined  the  following  con- 
ditions: *  *  *  "Th&t  the  said  Joseph  H.  Smith  should 
pay  to  plaintiffs  the  damages  plaintiffs  should  sustain  by 
reason  of  the  injunction  in  said  action  if  it  should  be  final- 
ly decided  that  said  injunction  ought  not  to  have  been 
granted."  »  *  »  "That  afterwards,  to- wit:  »  »  ♦ 
it  was  found  by  the  judge  of  the  district  court  of  Jefferson 
county,  Nebraska,  at  chambers,  that  the  petition  of  said  Jo- 
seph H.  Smith  in  said  injunction  action  did  not  contain  a 
statement  of  facts  sufficient  to  justify  the  issuance  of  said 
injunction,  and  said  injunction  was  then  and  there  dis- 
lolved,  and  said  action  of  injunction  was  afterwards  dis- 
missed at  the  coats  of  said  Joseph  H.  Smith  by  the  district 
court  of  said  Jefferson  county.  That  by  reason  of  said  in- 
junction in  said  action  plaintiffs  were  damaged  in  the  sum 
of  seventy-five  dollars  in  this,  to-wit,  for  the  time  and  trou- 
ble spent  by  plaintiffs  in  looking  after  and  in  procuring  the 
dissolution  of  the  said  injunction,  and  for  money  laid  out 
and  expended  for  counsel  and  attorney's  fees,  and  their  ex- 
penses in  and  about  the  procuring  of  the  dissolution  of  said 
injunction.  That  the  same  is  due  and  unpaid,"  etc.  Held, 
on  demurrer,  that  the  facts  stated  constituted  a  cause  of  ac- 
tion.    Smith  V.  Gregg 212 

9.  Partnership:    suit  brought  in  thb  kamk  ov  a  firm. 

Suit  in  the  name  of  *' Hanson  Gregg,  Albert  Torian,  and 
Mason  Gregg,  late  co-partners  under  the  firm  name  and 
style  of  Gregg,  Torian  &  Co.,  plaintifis."  Heldy  on  demur- 
rer, not  brought  under  the  provisions  of  section  24  of  the 
civil  code,  and  that  it  was  not  necessary  that  plaintiffs 
should  state  that  such  partnership  '*was  formed  for 
the  purpose  of  carrying  on  trade  or  business,  or  for  the  pur- 
pose of  holding  any  species  of  property  in  this  state."    Id.  218 

10.  Statute  of  Limitations.  In  1868  G.  executed  a  mort- 
gage, due  in  one  year,  upon  certain  lands  in  this  state.  In 
1872  an  action  was  instituted  to  foreclose  the  same,  no  pay- 
ments having  been  made  thereon,  and  certain  parties  hold- 
ing tax  deeds  on  the  lands  were  made  defendants,  who  de- 
murred to  the  petition.  Held^  1.  That  it  being  apparent 
fronf  the  face  of  the  petition  that  the  debt  was  barred,  the 
demurrer  was  properly  sustained.  2.  That  parties  holding 
tax  deeds  were  not  proper  parties  to  the  proceeding  to  fore- 
close; but  that,  having  been  made  parties,  the  plaintiff 
must  recover,  if  at  all,  on  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  the  defendant's  title.  8.  That 
the  statute  of  limitations  is  one  of  repose,  and  an  action  to 


580 


INDEX. 


foreclose  a  mortgage  is  barred  when  the  statute  has  run 
against  the  note  or  debt,  under  the  law  as  it  stood  before  the 
amendment  to  the  act  of  limitations,  approved  February  12, 
1869.     Hurley  v.  Obx 

11.  Executor's  Bond:  suit  oh.  An  action  on  the  bond  of 
an  executor  under  the  Revised  Statutes,  commenced  prior  to 
September  1,  1878,  to  recover  money  claimed  to  be  due  on  a 
legacy,  was  properly  brought  in  the  name  of  the  probate 
Judge  of  the  proper  county.  In  such  action  the  consent  of 
the  probate  Judge  was  necessary.    Bitel «.  Dichey 285 

12.  New  Matter  in  Answer.  Every  allegation  of  new  mat- 
ter in  an  answer  not  denied  by  the  reply,  for  the  purposes 
of  the  action,  must  be  taken  as  true.  Scofield  v.  State  Na- 
tional Bank 817 

18.  iQj unction:  pktitiov  to  xnjoih  judgment.  A  peti- 
tion to  enjoin  a  judgment  must  set  forth  facts  from  which  it 
is  made  to  appear  that  it  is  against  conscience  to  permit  it 
to  be  enforced;  and  also  that  the  plaintiffs  were  prevented 
from  making  their  defense  by  accident,  surprise,  mistake,  or 
by  fraud  of  the  adverse  party,  and  that  the  plaintiffs  were 
not  guilty  of  neglect  in  not  making  their  defense.     Id 817 

14.  Conspiracy  and  Damage.  The  defendants,  to  the  num- 
ber of  eighteen,  were  engaged  by  the  plaintiff  as  journey- 
men tailors  to  do  tailoring  work  for  plaintiff  by  the  piece. 
They  conspired  together  to  stop  work  simultaneously,  and 
return  all  work  in  un  unfinished  condition.  On  the  thirty- 
first  of  March,  1876,  they  did  stop  work,  and  returned  to 
the  plaintiff  various  and  numerous  pieces  or  jobs  of  work 
(garments) '  in  an  unfinished  state,  which  were  entirely 
worthless  in  such  unfinished  condition.  Plaintiff  could  not 
get  any  workmen  to  finish  said  jobs,  to  plaintiflT's  damage, 
etc.  Heldf  that  a  bill  of  particulars  in  the  county  court, 
setting  up  the  above  facts,  contained  facts  sufilcient  to  con- 
stitute a  cause  of  action.     Mapatrick  v.  Ramge 190 

16.  Mandamus.  In  the  application  for  a  mandamus  to  com- 
pel the  payment  of  bonds  issued  to  aid  in  the  construction 
of  works  of  internal  improvement,  it  is  not  sufiScient  to  show 
merely  Ihat  they  were  issued  "  for  works  of  internal  improve- 
ment ;"  but  there  should  be  such  particular  descriptions  of 
the  works  as  to  enable  the  court  to  see,  by  an  inspection  of 
the  petition  alone,  that  they  were  really  of  that  character. 
The  State  v,  Th(»rne 458 
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16.  Causes  of  Action :  joindbb.  Under  certain  statutory 
restrictions  legal  and  equitable  causes  of  action  may  be 
joined  in  the  same  suit,  but  they  must  be  existing y  not  mere- 
ly prospective  causes  of  action.     WeitUand  v.  Cochran 480 

17.  Attaching  Creditor :  creditor's  bill.  Before  obtain- 
ing judgment  on  his  demand  an  attaching  creditor  cannot 
maintain  an  action  to  have  an  alleged  fraudulent  conveyance 

of  real  estate  set  aside.     Id ^ 480 

18.  Replevin.  A  general  denial  in  replevin  puts  in  issue 
every  material  allegation  of  the  petition.  Richardson  v. 
Steele 488 

See  Attachmsnt.    Practioe. 

PRACTICE. 

1.  Action  by  Wife  against  Husband.    In  an  action  by  a 

wife  against  her  husband  on  a  promissory  note  made  and  de- 
livered by  him  to  her  since  the  marriage,  held^  that  a  demur- 
rer of  the  wife  to  the  answer  of  the  husband,  setting  up  the 
marriage  of  the  parties  in  the  nature  of  a  plea  in  abatement, 
should  be  sustained.     May  v.  May 16 

2.  Heplevin:    verdict  of    jury.    In  replevin,  when    the 

property  has  been  delivered  to  the  plaintiff,  if  the  jury  find 
for  the  defendant,  they  must  also  find  whether  the  defend- 
ant had  the  right  of  property  or  the  right  of  possession 
only,  at  the  commencement  of  the  suit ;  if  they  find  either 
in  his  favor,  they  must  also  find  the  value  of  the  property, 
or  the  value  of  the  possession  of  the  same,  and  damages  for 
withholding  the  property.  If  the  verdict  is  silent  upon 
these  points,  no  judgment  can  be  rendered  for  any  amount 
whatever.     Search  v.  Miller 26 

8.  IVegOtiable  Instruments.  A  negotiable  promissory  note 
is  prima  facie  evidence  of  a  sufficient  consideration,  but 
when  between  the  parties  to  the  instrument  evidence  is  in- 
troduced by  the  defendant  to  rebut  this  presumption,  the 
plaintiff  must  satisfy  the  jury  by  a  preponderance  of  evi- 
dence that  there  was  a  consideration.     Id 26 

4.  Evidence:  prefokderancs.  In  a  civil  action  a  prepon- 
derance of  evidence  is  all  that  is  required  to  sustain  the 
claim  of  a  party  to  the  action.    Id.^ 27 

6.  Beplevin;    iNSTRvcTioys  to  jury.    The  jury  should  be 
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informed  as  to  which  party  is  in  possession  of  the  property 
at  the  time  of  the  trial ;  and  they  should  be  instructed  by 
the  court  as  to  the  proper  mode  of  estimating  damages  in 
each  particular  case.     Id 27 


:  .  Instructions  should  be  directed  to  the  par- 
ticular questions  at  issue,  and  be  confined  to  those  questions. 
Id 


27 
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7.  Bill  of  Sxceptions.     Under  the  provisions  of  the  act  to 

amend  sees.  808  and  811  of  the  code  [Laws,  1877,  p.  12]  the 
clerk  of  the  court  can  settle  and  sign  a  bill  of  exceptions 
only  in  case  of  the  death  of  the  judge,  and  not  in  case  of 
his  resignation.     Schaffroneck  v.  Martin 88 

8.  Judgment  on  Default.    It  is  error  to  take  judgment 

against  a  party  failing  to  answer  or  demur  to  the  petition 
without  first  entering  a  default ;  but,  if  the  decree  show 
that  such  party  consented  to  the  sum  found  due  by  the  court, 
it  will  be  error  without  prejudice.     Jones  v.  NuU 67 

9.  Verdict.    Where  there  is  a  substantial  support  to  the  ver- 

dict by  the  evidence  the  finding  of  the  jury  will  not  be  dis- 
turbed.    A,  ^  N.  R,  R.  V.  Jones 67 

10.  Instructions  to  Jury.  It  is  not  error  to  refuse  an  in- 
struction, although  containing  a  correct  proposition  of  law 
applicable  to  the  case,  which  has  the  effect  to  withdraw  ma- 
terial testimony  from  the  consideration  of  the  jury.     Xi/...     67 

11.  Judgment:  journal  xntrt.  It  is  within  the  province 
of  the  district  court  to  pronounce  such  judgment  in  an  action 
before  it  as  it  sees  fit,  and  the  approved  journal  entry  thereof 
is  indisputable  evidence  of  what  that  judgment  was.     Find' 

ley  V.  Botoera 72 


12.  :  .  On  a  motion  to  confirm  a  sale  of  mort- 
gaged premises  under  a  decree  formally  journalized,  it  was 
objected  in  substance  that  such  entry  differed  materially 
from  the  judgment  actually  pronounced,  but  the  sale  was 
confirmed  notwithstanding  the  objection.  Held,  that  by  the 
confirmation  the  court  in  effect  decided  that  the  journal  was 
correct,  and  that  such  decision  was  not  subject  to  review  by 
the  supreme  court,  although  the  decree  itself  would  be.     Id. 
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18.  Serving  Process :  constable.  A  constable  has  no  au- 
thority to  appoint  a  deputy.  But  a  county  judge  or  justice 
of  the  peace  may  appoint  any  person  specially  to  serve  pro- 
cess issued  by  him.     Gilbert  V.  Brown „     90 
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14.  :     OFTicsB's  BBTXJBN.    Where  the  return  of  service 

of  sammoDs  of  an  officer  fails  to  show  in  what  county  it  was 
served  it  will  be  presumed  that  the  officer  summoned  the 
party  in  the  county  for  which  he  was  elected.     Id 90 

16.  Summons:  indorskmknt  of  thb  amount  claimed.  It 
is  only  in  actions  for  the  recovery  of  money  only  that  the 
amount  for  which  judgment  will  be  taken,  if  the  defendant 
fail  to  appear^  need  be  indorsed  on  the  summons.  Roggen- 
eamp  v.  Moore 105 

16.  :    .     In  all  civil  actions  for  the  recovery,  of 

money  only,  whether  commenced  in  the  district,  county,  or 
justice  courts,  the  tiroount  for  which  judgment  will  be  taken, 
if  the  defendant  fail  to  appear,  is  required  Ut  be  indorsed  on 
the  summons.     Co-operative  S/ove  Co.  v.  Grimes 128 

17.  :     :    .     Where    such    indorsement    is 

made  a  defendant  has  the  right  to  rely  upon  it  as  fixing  a 
limit  beyond  which  the  court  cannot  go  in  rendering  judg- 
ment, in  case  he  choose  to  make  no  appearance  in  the  action, 
and  it  is  error  to  exceed  it.    Id * 128 

18.  Repleyin  In  County  Court:  retitrn  of  summons.  In 
all  cases  of  replevin  in  county  courts,  whether  the  value  of 
the  property  or  the  damages  claimed  be  within  or  beyond 
the  jurisdiction  of  a  justice  of  the  peace,  the  summons 
should  be  made'  returnable,  as  in  justice  courts,  not  more 
than  twelve  days  from  its  date.     Roggencamp  v.  Moore 106 

19.   :      MERE  IRREGULARITIES,  WITHOUT  PREJUDICE,  KOT 

GROUNDS  FOR  REVERSING  A  JUDGMENT.  Mere  irregularities 
in  a  summons,  not  at  all  prejudicial  to  the  party,  and  of 
which  no  advantage  was  sought  to  be  taken  in  the  court 
issuing  it,  furnish  no  sufficient  grounds  for  reversing  a  judg- 
ment.    Id 106 

90.  Foreclosure  of  Mortgage:  parties.  The  nominal 
holder  of  the  equity  of  redemption  ought  to  be  made  a  par- 
ty defendant  in  an  action  to  foreclose  a  mortgage.  But  if 
for  any  reason  he  is  not,  his  interest  may  be  ascertained  and 
foreclosed  in  a  subsequent  action.     MeT^man  v.  Hyde 118 

21.  Bastardy:  practice  and  proceedings.  Proceedings 
under  the  bastardy  act  of  1875  should  be  conducted  in  the 
name  of  the  prosecuting  witness,  or,  if  she  refuse  to  prose- 
cute, in  the  name  of  the  county ;  but  where  proceedings  are 
instituted  in  the  name  of  the  state,  without  objection  on 
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that  ground  until  after  judgment,  this  will  be  a  waiver  of 
the  objections,  the  state  being  a  mere  trustee  for  the  real 
party  in  interest.     Ootirell  v.  The  State 125 

22.  :  .     The  proceeding  is  in  the  nature  of  a  civil 

action  to  enforce  the  performance  of  a  civil  and  moral  obli- 
gation— the  support  by  a  father  of  his  child.    Id 126 

28.  Forcible  Entry  and  Detainer.  The  judgment  of  a 
justice  of  the  peace,  or  of  the  district  court,  in  proceedings 
in  forcible  entry  and  detainer,  is  conclusive  in  that  proceed- 
ing on  the  matters  in  issue  at  the  time  of  its  rendition,  un- 
less such  judgment  is  reversed  or  modified  by  proceedings 
in  error.  But  the  judgment  is  no  bar  to  another  action  in 
relation  to  the  title  of  the  premises.     Dale  v.  Doddridge 188 

24.  Attachment:  procesdinos  in  brror:  maxdamus. 
Where  an  attachment  is  dissolved  the  court  may  fix  a  time, 
not  exceeding  twenty  days,  in  which  to  file  a  petition  in 
error  in  the  reviewing  court  and  to  give  the  undertaking 
required  by  the  statute,  during  which  time  the  attached 
property  shall  be  held  by  the  officer  having  possession  of  the 
same.  If  no  undertaking  is  given  within  the  required  pe- 
riod, the  officer  must  deliver  the  property  to  the  party  enti- 
tled to  the  same,  and  if  he  refuses  to  do  so  he  may  be  com- 
pelled by  mandamus.  State^  ex,  rel,  Rieschickj  v,  Cunninff^ 
ham 146 

26.  Judicial  Sale:  confirmation.  An  order  confirming  a 
sale  contained  this  condition :  *'  That  said  sale  be  in  all 
things  confirmed  upon  the  plaintiff  stipulating  to  convey  the 
property  purchased  by  it  at  said  sale  to  the  defendant  upon 
receipt  of  $2000,  within  sixty  days  from  this  date."  Held, 
that  the  court  had  no  authority  to  impose  such  conditions 
against  the  defendant's  objection.     Green  v.  State  Bank 166 

26  :    .     The  court  may  confirm  or  set  aside  a  sale ; 

but  has  no  authority  to  change  or  modify  its  terms.     Id 166 

27.  Evidence:  undicrstandino  of  witness.  In  proving  a 
sale  of  chattels,  the  understanding  of  one  of  the  parties  as 
to  whether  the  title  passed  to  the  purchaser  is  not  competent 
evidence,  especially  as  against  a  stranger  to  the  alleged  con- 
tract. As  against  the  party  himself,  however,  it  might  be 
competent.     Eiseley  v,  Malchoxo 174 

28.  Immaterial  ISyidence.  The  admission  of  immaterial 
evidence  against  objection,  where  the  court  can  clearly  see 
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that  it  could  not  have  prejudiced  the  party,  is  not  a  ground 
for  granting  a  new  trial.     Id 174 

29.  Heplevin :  ikfobmai.  ybbdict.  A  verdict  in  an  action 
of  replevin  ought,  either  In  general  or  in  specific  terms,  to 
pass  upon  the  question  of  unlawftil  detention.  But  even  if 
it  do  not,  in  a  case  where  this  question  is  controlled  entirely 
hy  that  of  ownership,  which  is  expressly  covered  hy  the 
findings,  the  judgment  will  not  he  reversed  on  that  ground. 
Id 174 

80.  Divoroe:  pbactice.  The  aflSdavit  for  service  hy  publi- 
cation in  a  divorce  case  is  jurisdictional,  and  unless  it  eon- 
form  substantially  to  the  statutory  requirements  the  court 
will  not  acquire  jurisdiction.     Atkins  v,  Atkina 191 

81.  :     :     JURISDICTION.     When  it  appears  that 

the  defendant  cannot  be  served  with  proeess  in  the  state,  the 
records,  in  the  absence  of  an  appearance,  must  show  how 
jurisdiction  was  acquired    Id 191 

82.  Motion  to  Strike  out  Counts  in  Petition.  The  peti- 
tion stated  but  one  cause  of  action,  but  was  divided  into 
paragraphs  and  numbered  from  one  to  four  inclusive. 
Held^  that  a  motion  "to  strike  out  the  first,  third,  and  fourth 
counts,  for  the  reason  that  neither  of  them  contains  a  cause 

of  action,"  etc.,  was  properly  denied.     Sl^ffer  v.  Maddox»,.  206 

88.  Evidence:  motion  fob  new  tbial.  To  entitle  a  party 
to  a  review  of  the  rulings  of  the  court  below  on  the  admis- 
sion or  rejection  of  testimony,  it  is  necessary  that  the  alleged 
errors  should  be  specifically  pointed  out,  not  only  in  the  pe- 
tition in  error,  but  also  in  a  motion  for  a  new  trial  in  the 
court  below.    Id 205 

84.  Correcting  Judgpnent.  In  an  action  of  replevin  the 
defendant  filed  a  general  demurrer  to  the  plaintiff's  petition. 
Demurrer  sustained  by  the  court.  Plaintiff  standing  on  his 
petition,  on  December  18,  1877,  judgment  was  rendered  in 
the  following  words :  ''  It  is  therefore  ordered  and  adjudged 
by  the  court  that  the  plaintiff's  said  action  be  and  the  same 
is  hereby  dismissed,  and  that  the  defendant  have  and  re- 
cover judgment  for  his  costs  herein,"  etc.  Afterwards,  on 
the  eighth  day  of  February,  1878,  the  district  court  having 
adjourned  from  the  eighteenth  day  of  December,  1877,  to 
the  fourth  day  of  January,  1878,  and  from  the  last  named 
day  to  the  said  eighth  day  of  February,  1878,  and  being 
then  in  session  as  of  the  November  term,  1877,  the  said  judg- 
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ment  was  by  the  court  modified  to  read  as  follows  :  *'  It  is 
therefore  hereby  adjudged  and  determined  by  said  court  that 
the  defendant  do  have  a  return  of  said  property,  or  the  value 
thereof,  as  found  by  said  court,  in  case  a  return  cannot  be 
had,  and  that  the  pFain tiff's  cause  of  action  against  the  d^ 
fendant  is  hereby  dismissed,  and  that  the  defendant  go  hence 
without  delay  and  that  he  have  and  recover  his  costs,"  etc. 
Held,  that  the  district  court  had  the  right  in  its  discretion 
to  make  such  modification,  and  that  the  same,  being  a  mat- 
ter of  discretion  on  the  part  of  the  district  court,  is  not  for 
that  reason  subject  to  review  in  the  supreme  court.  Wl»t  v. 
Frey 217 

S5 :     .     At  the  time  of  the  modification  of  the 

Judgment,  February  8,  1878,  there  was  pending  in  the  su- 
preme court  a  case  on  error  brought  by  the  plaintiff  against 
the  defendant  for  alleged  errors  in  the  said  judgment  as  first 
rendered.  Ueld^  that  the  bringing  of  such  action  in  error 
did  not  oust  the  district  court  of  jurisdiction  to  make  the 
said  modification  of  such  judgment,  pending  said  action  in 
error  in  the  supreme  court.     Id 218 

86.  IVo  exception  is  necessary  to  a  final  order  or  judgment. 
Jones  V.  Null .254 

87.  Befl  AcUudioata.  If  a  defendant  rely  upon  the  rules  of 
res  adjudieata  as  a  defense,  he  should  bring  such  facts  into 
the  rei'ord  as  will  show  afilrmatively  that  the  plaintiffs'  re- 
lation to  the  former  action  was  such  as  to  make  the  judg- 
ment therein  conclusive  .of  the  matter  in  ^controversy. 
Hartley  v.  Qregory 279 

88.  Joinder  of  Parties.  In  case  of  misjoinder  of  parties  de- 
fendant, only  those  improperly  joined  can  raise  the  objec- 
tion. But  where  it  appears  on  the  face  of  a  petition  that 
there  is  a  non-joinder  of  defendants  a  demurrer  will  lie  on 
that  ground.     Roose  v,  Perkins 804 

89.  :  OYBKRaLiNO  DBMURRBR.  TJpon  overruling  a  de- 
murrer to  a  petition  it  is  not  error  for  the  court  to  require 
the  defendant  to  answer  insfanter.  Particularly  so  where 
it  does  not  appear  that  there  is  any  defense  to  the  action. 

Id 804 

40.  Argument  of  Attorneys.  An  attorney  should  confine 
his  argument  before  a  jury  to  a  legitimate  discussion  of  the 
issues  presented  by  the  case.     Statements  of  fact  outside  of 
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the  evidence,  if  properly  excepted  to,  may  require  a  rever- 
sal of  the  case.     Id 806 

41.  .     Where  the  attorneys  for  the  defendants  withdrew 

from  the  case,  held^  not  error  to  permit  two  attorneys  to 
address  the  jury  on  hehalf  of  the  plaintiff.     Id 806 

42.  Striking  out  Defenses.  Matter  constituting  a  defense 
to  an  action  will  not  he  stricken  out  of  an  answer,  on  mo- 
tion, as  "  irrelevant.''    Scofidd  v.  State  National  Bank 816 

48.  .    Allegations  in  an  answer  which  raise  an  issue  of 

fact  cunnot  be  stricken  out  upon  the  ground  that  they  are 
untrue,  as  shown  by  the  records  of  the  court.     Id 816 

44.  Svidence :  xbrob.  Evidence  offered  in  support  of  an 
alleged  defense,  which  had  erroneously  b^en  held  bad  on 
demurrer  to  the  answer,  was  properly  rejected  on  the  ground 
of  irrelevancy.  The  error  in  such  case  lies  not  in  the  rejec- 
tion of  such  evidence,  but  back  of  this,  and  in  the  ruling  on 
the  demurrer.     Nebraska  Qity  v.  Qas  Company 889 

46.  Discretion  of  the  Court.  Upon  the  plaintiff  resting 
her  case,  defendants'  counsel  moved  for  a  non-suit  "on  the 
ground  that  there  is  no  evidence  whatever  offered  by  the 
plaintiff  to  sustain  her  cause  of  action,  and  on  the  further 
ground  that,  as  shown  by  the  evidence  offered  by  the  pluin- 
tiff,  there  is  already  on  the  records  of  the  court  a  finding, 
decree,  and  judgment  against  the  defendants  in  this  cause." 
Whereupon  counsel  for  the  plaintiff  asked  leave  of  the 
court  to  withdraw  his  rest,  and  for  leave  to  introduce  the 
Journal  entry  showing  the  setting  aside  of  the  other  journal 
entry  constituting  a  judgment  against  defendant.  The 
court  refused  the  request  and  sustained  the  motion  for  non- 
suit. Heldy  that  the  district  court  should  have  granted  the 
request  of  the  counsel  for  the  plaintiff,  and  that  his  refusal 
to  do  so  was  an  abuse  of  discretion,  for  which  the  judgment 
must  be  reversed  and  a  new  trial  granted.  Oillette  v.  Mor- 
7-Mon 896 

46.  Attachment:  ebbor:  irKDiERTAKiifo.  The  undertak- 
ing provided  for  by  "An  act  to  provide  for  the  retention  of 
attached  property  pending  a  review  on  error,"  etc.  [Gen. 
Stat.,  715],  passed  February  17,  1878,  not  being  necesi?arily 
a  part  of  the  record  of  the  case,  its  absence  therefrom  can- 
not be  taken  as  proof  that  it  was  not  in  fact  given.  Hilton 
V.  Ross 406 
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47.  :    .    Error  in  discharging  an  attachment  on 

motion  of  defendant,  whereby  costs  are  wrongfully  visited 
upon  the  plaintiff,  is  not  cured  by  a  subsequent  final  judg- 
ment in  the  action  in  favor  of  the  defendant.    Id,^ 406 

48.  :  AFFIDAVIT.  An  affidavit  setting  forth  the  exist- 
ence of  the  grounds  of  attachment  in  the  words  of  the  stat- 
ute, unaccompanied  by  any  facts  showing  them  to  be  true, 
will  support  the  writ.  But  when  such  affidavit  is  met  by 
the  positive  oath  of  the  defendant  in  denial,  it  must  be  sup- 
ported by  competent  evidence,  or  the  attachment  will  be 
dissolved.    Id 406 

49.  :  DELiYKRT  UNDiRTAKiKO.  The  giving  of  a  de- 
livery undertaking,  as  provided  in  section  206  of  the  code 
of  civil  procedure,  neither  has  the  effect  of  dissolving  the 
attachment  nor  of  preventing  the  defendant  from  afterwards 
moving  its  dissolution  as  to  the  whole  or  a  part  of  the  prop- 
erty attached,  which  he  may  do  at  any  time  before  final 
judgment  in  the  action.     Id 406 

(X).  Motion  for  Non-suit.  Where  there  is  testimony  tend- 
ing to  sustain  a  cause  of  action,  a  motion  to  non-suit  the 
plaintiff  should  be  overruled.     Dolby  v,  Tiiigley 412 

61.  Garnishment.  Where  an  action  was  commenced  in  the  - 
county  court  and  a  garnishee  duly  summoned,  who  an- 
swered, admitting  the  possession  of  assets  of  the  debtor, 
judgment  in  the  county  court  in  favor  of  the  debtor  will  not 
discharge  the  garnishee  where,  on  appeal  to  the  district 
court,  judgment  is  rendered  in  favor  of  the  plaintiff.  But 
otherwise  if  no  appeal  is  taken  or  the  attachment  is  dis- 
charged.    Id 412 

62.  .    A  garnishee  answered  in  the  county  court  that  he 

had  under  his  **  control  notes,  judgments,  and  other  eviden- 
ces of  indebtedness"  belonging  to  the  debtor,  "in  the  ag- 
gregate about  $2,000,"  and  an  order  was  entered  for  him  to 
retain  "  the  sum  of  $460  and  $26  to  cover  costs  to  abide  the 
further  event  of  the  suit."  On  appeal  to  the  district  court, 
held^  that  the  garnishee  was  not  discharged,  but  that  no  re- 
covery could  be  had  against  him  under  the  order  of  the 
court  until  he  had  collected  some  of  the  assets  or  converted 
the  same  into  money.     Id 412 

68.  Action  against  Sheriff:  jurisdiction  of  jubtick.  R. 
brought  an  action  against  a  sheriff  and  an  attachment  cred- 
itor in  the  district  court  to  recover  the  sum  of  $300,  the 
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value  of  certain  property  levied  upoii  by  the  sheriff  under 
an  order  of  attachment  against  S.  K,  and  recovered  judg- 
ment for  the  sum  of  |52.58.  Heidf  not  an  action  against  an 
officer  for  misconduct  in  office,  and  that  a  justice  of  the 
peace  had  jurisdiction,  the  amount  recovered  being  less 
than  |100.     Miller  v.  Roby 471 

64.  :  COSTS.  In  such  case,  where  the  district  court  ren- 
dered judgment  in  favor  of  the  plaintiff  for  costs,  the  judg- 
ment was  reversed,  and  each  party  required  to  pay  his  own 
costs,     /(i.... 471 

65.  Instruotions  to  Jury.  It  is  the  duty  of  the  jury  to 
find  a  verdict  according  to  the  law  as  given  in  the  instruc- 
tions of  the  court.  When  they  clearly  violate  this  duty, 
the  court  should  set  aside  their  verdict.  The  refusal  of  the 
court  to  do  so,  upon  proper  application  of  the  aggrieved 
party,  is  error.     Aulimanv.  Reams 487 

66.  Appearance.  A  party  may  appear  specially  to  object 
to  the  jurisdiction  of  the  court  for  want  of  proper  service 

of  summons.     Newlovev,  Woodward , 502 

67.  Motion  fbr  New  TriaL  Where  the  judgment  of  a  jus- 
tice of  the  peace  is  taken  on  error  to  the  district  court  and 
affirmed,  no  motion  for  a  new  trial  is  necessary  in  that  court 
in  order  to  have  the  judgment  reviewed  in  the  supreme 
court.      Id. 502 

58.  Petition  in  Error:  yerification.  It  is  unnecessary  to 
add  a  verification  to  a  petition  in  error,  it  not  being  a  plead- 
ing of  fact  within  the  meaning  of  the  code.     Id 502 

69.  Joinder  in  Demurrer.  On  error  brought  to  reverse  the 
judgment  of  the  district  court  sustaining  a  joint  demurrer 
by  several  defendants  to  a  petition,  charging  a  joint  tres- 
pass or  wrong  to  the  property  of  the  plaintiff,  the  court,  be- 
ing of  the  opinion  that  the  petition  states  a  cause  of  action 
as  against  one  of  the  defendants,  the  demurrer  should  be 
overruled  as  to  all  of  them.  The  rule  of  practice  in  such 
cases  is  that  a  joint  demurrer  to  a  complaint  by  several  de- 
fendants will  be  overruled  if  it  state  a  cause  of  action 
against  any  of  those  joining  in  the  demurrer.  Dunn  v.  OUh- 
son 518 

60.  Error:  nkw  tbial.  On  error  to  the  district  court  for 
granting  a  new  trial  on  a  petition  filed  after  the  adjourn- 
ment of  the  term  on  the  ground  of  newly  discovered  evi- 
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dence,  ?ieldf  that  error  would  lie  in  such  case  for  allepced  er- 
rors of  the  district  court  in  the  matter  of  granting  such  new 
trial.     Krugerv.  Harvester  Co 626 

61.  Kew  Trial:  kxwlt  discotsred  stidencb.  In  the 
case  made,  held,  that  competent  evidence  of  an  agreement 
on  the  part  of  plaintiff  in  error,  made  with  one  W.  on  suffi- 
cient consideration,  to  pay  off  a  certain  judgment  held  hj 
the  A.  F.  H.  Company  against  said  W.,  and  which  evidence 
waa  discovered  after  the  adjournment  of  the  term,  was  a 
good  ground  for  granting  a  new  trial  in  a  case  broagbt  by 
K.  (plaintiff  in  error)  to  enjoin  said  A.  F.  H.  Co.  from 
collecting  said  judgment  by  execution  and  sale  of  said  land. 
Id, 628 

02.  Mechanic's  Lien.  Action  against  M.  and  L.  to  foreclose 
mechanic's  lien.  Prayer  for  judgment  against  M.  for 
$116.16  and  interest,  and  that  "  this  mechanic's  lien  be  es- 
tabliehed  tind  enforced  against  the  building  and  leasehold 
aforesaid."  Allegation  that  M.,  out  of  materials  furnished 
by  plaintiff,  had  erected  the  building  on  a  lot  belonging  to 
L.,  which  M.  held  by  lease.  Ko  prayer  for  judgment 
against  L.  No  service  of  summons  was  had  on  M.,  either 
actual  or  constructive.  L.,  who  was  served,  appeared  and 
demurred  to  the  petition,  which  demurrer  was  overruled. 
M.  was  defaulted  (though  never  served)  and  judgment  ren- 
dered against  him  for  $116.16;  that  the  premises  be  sold  to 
pay  the  same,  and  defendants  foreclosed  of  all  equity  of  re- 
demption. Heidf  on  error  brought  by  M.,  that  the  district 
court  had  no  jurisdiction  to  render  such  judgment.  Meyers 
«.  Le  Poidevin t • 585 

See  ABaiONMEiTT,  4,  8.    Negotiable  iNSTBUMxirrs,  2.    Pleasing. 


PRACTICE  IN  CRIMINAL  CASES. 

1.  Allegations  of  Indictment.    Where  there  are  several 

counts  in  an  indictment,  in  the  first  of  which  the  time  and 
place  are  specifically  stated,  it  is  sufficient  to  allege  in  the 
subsequent  counts  that  the  offense  therein  d^cribed  was  then 
and  <A«re  committed.     Fish  v.  The  State 62 

2.  Setting  Aside  Verdict.    Where  there  is  not  sufficient 

testimony  to  sustain  a  verdict  it  will  be  set  aside.     Id 62 

8.  Objections  to  Grand  Jury.    Objections  to  the  mode  of 
selecting  grand  jurors  must  be  made  by  challenge,  or  by 
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plea  in  abatement,  before  the  accused  pleads  to  the  indict- 
ment, OP  they  will  be  waived.     MeElvoy  v.  The  State 167 

4.  Murder:  xyibekoe.  Where,  on  a  trial  for  murder,  there 
is  testimony  tending  to  show  that  the  accused  acted  in  self- 
defense,  it  must  be  submitted  to  the  jury,  to  be  given  such 
credit  as  they  may  think  it  entitled  to.  An  instruction, 
therefore,  which  virtually  took  that  question  from  them, 
h^ldy  erroneous.    Id 167 

6.  Questions  of  Fact  to  be  Settled  by  the  Jury.    In 

criminal  cases  all  questions  of  fact  are  to  be  settled  by  the 
jury,  and  unless  the  want  of  sufficient  evidence  to  support 
their  finding  be  very  clear  it  will  not  be  disturbed. 
Sehlenckerv.  The  State 241 

.6  He-examination  of  Witnesses.  As  a  general  rule  the 
re-examination  of  a  witness  should  be  limited  to  the  points 
arising  out  of  the  cross-examination.  But  whether  this  rule 
shall  be  strictly  enforced  or  not  seems  to  rest  entirely  in  the 
discretion  of  the  presiding  judge.    Id 241 

7.  Witness:    expert:    supposed  case.    In  the  examination 

• 

of  an  expert  witness  as  to  the  appearance  of  the  bullet 
wound  of  which  the  deceased  died,  it  is  not  improper  to 
state  a  supposed  case  as  a  means  of  showing  what,  under 
different  conditions,  the  appearance  of  a  wound  made  by 
the  same  agency  might  or  would  have  been.    Id 241 

8.  Practice:     questions    coksidbbed    bt   the   supreme 

COURT.  In  the  supreme  court  the  examination  of  questions 
relating  to  the  evidence  is  confined  to  such  as  were  distinct- 
ly raised  and  passed  upon  in  Ihe  court  whose  record  is  un- 
der review.    Id ^ 242 

9.  Non-expert  Witness:    opinion  op.    The  opinion  of  a 

witness,  not  an  expert,  is  competent  evidence  upon  the  ques- 
tion of  the  prisoner's  sanity,  where  such  opinion  is  formed 
upon  facts  within  the  personal  knowledge  of  the  witness, 
and  sworn  to  by  him< before  the  jury.     Id 242 

10.  £xception«  In  a  capital  case  the  want  of  an  exception 
will  not  necessarily  deprive  the  prisoner  of  his  right  to  a 
new  trial  for  errors  of  the  court  prejudicial  to  him.    Id 800 

11-  Instructions.  In  the  trial  of  an  indictment  charging 
murder  in  the  first  degree,  the  statutory  distinction  in  the 
degrees  of  criminal  homicide  must  not  be  lost  sight  of.     Id.  SOO 
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12.  :    pRKMEDTTATED    MALICE.      An    instruction    that 

leaves  the  jury  at  liberty  to  presume  '*  premeditated  malice," 
from  the  fact  of  "a  deliberate  intention  unlawfully  to  kill" 
alone,  is  erroneous.    Id 800 

See  OousTB. 


PRACTIOB  IN  COUNTY  COURT. 

1.  Summons:     iinx)R8XMBNT   of  the   amoitnt  claihsd. 

It  is  only  in  actions  for  the  recovery  of  money  only  that 
the  amount  for  which  judgment  will  be  taken,  if  the  de- 
fendant fail  to  appear,  need  be  indorsed  on  the  summons. 
Roggencamp  v.  Moore l 105 

2.  Hepleyin :    rbtttrk  of  summons.    In  all  cases  of  replevin 

in  county  courts,  whether  the  value  of  the  property  or  the 
damages  claimed  be  within  or  beyond  the  jurisdiction  of  a 
justice  of  the  peace,  the  summons  should  be  made  returna- 
ble, as  in  justice  courts,  not  more  than  twelve  days  from  its 
date.    Id 105 

8.    :      MERE   IRRBOULARITIXS,    WITHOUT   PREJUDICE,  NOT 

GROUNDS  FOR  REVKRSINQ  A  JUDGMENT.  Mere  irregulari- 
ties in  a  summons,  not  at  all  prejudicial  to  the  party,  and  of 
which  no  advantage  was  sought  to  be  taken  in  the  court  is- 
suing it,  furnish  no  sufficient  grounds  for  reversing  a  judg- 
ment.     Id 105 

4.  County  Courts  have  jurisdiction  of  actions  for  the  forci- 
ble entry  and  detention  of  real  property.     Blaeo  v.  HatUr,  149 

6.  Forcible  Entry  and  Detainer:  complaint:  juris- 
diction. The  complaint  under  the  statute  for  the  forcible 
entry  and  detention  of  property  merely  charged  that  the 
defendant  entered  upon  the  premises  in  controversy  »*with 
force  and  violence,"  and  that  he  had  *<with  force  detained 
the  same.''  Held^  that  it  was  fatally  defective  in  omitting 
to  charge  that  such  entry  and  detention  were  unlawMj  and 
conferred  no  jurisdiction  upon  the  court  to  is^ue  the  sum- 
mons.    Blaeo  V.  Haller 149 

6.  Powers  of  County  Judge;  practice:  costs.  A 
county  judece  has  the  ordinary  powers  and  jurisdiction  of  a 
justice  of  the  peace ;  and  in  an  action  before  him,  under 
such  jurisdiction,  where  the  plaintiff  in  his  bill  of  particu- 
lars claims  the  sum  of  $50,  but  recovers  only  |15,  he  is  en- 
titled to  costs.     Oeere  v.  Sweety  2  Neb.,  67.     Be<ich  v.  Cra^ 
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meTf  6  Id.,  98.       JRay  v.   Maaorif   6  Id.,  101 ,  approved. 
[Lake,  J.,  disBenting.]    Martin  v,  Grover 268 

7.  Setting  Aside  Judgment.  Where  summons  was  duly 
issued  and  seryed  upon  a  defendant,  who  appeared  and  filed 
a  motion  to  dismiss  the  action  because  the  petition  was  not 
properly  verified,  which  motion,  on  the  third  Monday  of 
the  month,  was  sustained;  but  on  the  twenty-seventh  day 
of  the  same  month  the  judgment  of  dismissal  was  set  aside. 
Held,  in  the  absence  of  a  showing  to  the  contrary,  it  will 
be  presumed  the  defendant  had  notice  of  the  order  setting 
aside  the  judgment.  Such  order  is  voidable,  not  void. 
Hansen  v,  Bergquist 269 

8-  Judgment  by  Confession.  The  provisions  of  the  stat- 
ute requiring  the  judge  to  continue  all  cases  undisposed  of 
on  the  third  Monday  of  each  month,  do  not  prevent  the 
court  from  rendering  judgment  by  confession  or  hearing 
and  deciding  cases  by  agreement  at  any  time  during  the 
month.     Id. 269 

9.  County  Court:  powbb  to  try  oausk  bt  consent  on 
AND  AFTER  THIRD  MONDAY  OF  TERM.  The  third  Monday 
of  the  month  was  the  fifteenth  day.  On  Saturday,  the  13th, 
the  parties  struck  a  jury,  and  by  consent  the  venire  was 
made  returnable  on  the  following  Monday,  on  which  day 
the  parties  met  with  their  witnesses  and  tried  the  cause,  and 
again  by  consent  continued  the, same  until  the  seventeenth 
for  argument.  Held,  that  said  county  court  had  jurisdic- 
tion to  so  try  said  cause,  by  consent  of  parties,  on  and  after 
the  third  Monday  of  the  month.     Mapairick  v.  Ramge 890 

See  Attaohhent.    Forcibi.b  Bntby  and  Detainer. 


PBAOTICB  IN  SUPREME  COURT. 
1.  Beview  of  Questions  of  Fact.     It  is  a  rule  of  this 

court  that  the  findings  of  inferior  tribunals  upon  questions 
of  fact  will  not  be  interfered  with  unless  found  to  be  clearly 
against  the  weight  of  evidence.  And  this  rule  applies  to  all 
oases,  whether  they  come  here  by  petition  in  error  or  on  ap- 

peaL    Armstrong  V  Freeman  ,,„, 11 

See  also,  Ghraham  v.  Kibble 182 

3.  Frooeedings  in  Srror.  The  supreme  court  can  review 
an  action  at  law  only  by  proceedings  in  error.  And  where 
it  appears  from  the  record  that  no  exceptions  were  taken  to 

40 
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the  ruliDg  of  the  court  below,  and  no  steps  taken  to  call  the 
attention  of  the  court  to  the  alleged  errors,  they  will  not  be 
reviewed  by  this  court.     Roode  v.  Dunbar 96 

8.  Appeal  not  Allowed  after  Stay  Taken.  If  a  stay 
of  the  order  of  sale  under  a  decree  of  foreclosure  be  taken, 
no  proceedings  on  appeal  firom  such  decree  can  afterwards 
be  had.     [Laws  1876,  p.  60.]     MeOreary  v.  Pratt 122 

4.  Speoial  Finding.  It  was  all  aged  as  error  that  the  court 
refused  *'to  find  whether  the  facts  stated  in  the  second 
count  of  the  answer  were  true."  Held^  that  inasmuch  as 
the  special  finding,  in  its  necessary  effect,  completely  nega- 
tived the  facts  alleged  in  the  answer,  it  was  equivalent  to  an 
affirmative  finding  that  they  were  untrue  and  that  there  was 
no  error.     Oraham  v.  Kibble 182 

6.  Criminal  Cases:  syidknos.  In  the  supreme  court  the 
examination  of  questions  relating  to  the  evidence  is  confined 
to  such  as  were  distinctly  raised  and  passed  upon  in  the 
court  whose  record  is  under  review.  SchUncker  v.  The 
State ; 242 

6.  Final  Order.    An  order  setting  aside  a  judgment  dismiss- 

ing a  cause  may  be  reviewed  on  error.    Siansen  v,  Ber^quist  269 

7.  Motion  for  New  Trial:    petitiok  in  vbbor.    To  ena- 

ble this  court  to  examine  and  pass  upon  alleged  errors  oc- 
curring upon  a  trial  to  a  jury^  it  is  necessary  that  the  atten- 
tion of  the  trial  court  be  specifically  called  to  each  alleged 
error  in  a  motion  for  a  new  trial,  and  the  same  be  also  sp»- 
•ifically  pointed  out  to  the  supreme  court  in  the  petition  in 
error.     McOoiinick  v.  Drummett 884 

8.  Fraud:    bxyibw  or  QirxsTioir  or.    Where  a  question  of 

fraud  in  fact  is  brought  up  for  review,  the  supreme  court  is 
decidedly  averse  to  interfering  with  the  decision  below, 
whether  made  by  the  court  or  by  a  jury ;  nor  will  it  do  so 
unless  clearly  satisfied  that  injustice  has  been  done.  Weit^ 
land  V,  Cochran 480 

0.  Verification  to  a  petition  in  error  not  necessary.  Newlove 
•.   Woodward 602 

See  MOBTGAQBS,  11. 

PBBOINOT  BONDS. 
See  Bonds,  2. 
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PBBMEDITATION. 

I 

See  PsAOTics  in  Criminal  Oasib,  12. 

PRESUMPTIONS. 
See  Pbaotios,  14.     Practice  in  County  Cottbts,  7. 

PRINCIPAL  AND  SURETY. 

1.  Sureties  on  Appeal  Bond:     jitdgmxnt.     When,  on 

appeahfrom  a  justice  of  the  peace  or  a  county  judge  to  the 
district  court,  judgment  is  rendered  against  the  appellant, 
it  may  also  he  rendered  against  the  surety  on  the  appeal 
bond.  But  this  rule  does  not  apply  to  an  ordinary  under- 
taking in  replevin.  The  third  head  note  of  Moore  v.  Kepner, 
7  Neb.,  291,  corrected.     Liningerv.  Raymond 40 

I 

2.  County  Clerk:     for  what  acts  alons  sttrbtiss  on 

his  official  bond  abb  liable.  Action  against  sureties 
on  the  official  bond  of  county  clerk.  The  petition  alleged 
that  one  Alpaugh,  who  was  county  clerk,  had  falsely  certi- 
fied, under  the  county  seal,  that  a  bill  in  his  own  favor  for 
five  hundred  and  sixty-four  dollars  against  the  county  of 
Lincoln  had  ^^been  allowed  by  the  county  comrhiasionerB^**  by 
which  means  he  was  enabled  afterwards  to  sell  his  pre- 
tended claim  to  the  plaintiff,  to  his  injury.  Heldy  that  in- 
asmuch as  there  was  no  law  requiring,  or  even  authorizing, 
such  certificate  in  any  case,  the  making  it  could  in  no  sense 
be  regarded  as  relating  to  official  duty,  and  that  the  sure- 
ties were  not  liable.     Ottenatein  v.  Alpaugh 287 

8.  Sureties  on  Official  Bonds  are  answerable  only  for  such 
sett  of  their  principals  as  are  done  viriute  officii,    Id.^ 287 

See  Negotiable  Inbtbitments,  9. 

PROMISSORY  NOTES. 
Sm  Nxqotiabls  Instbitmentb.    Usubt. 

PUBLIC  LANDS. 
See  BouNDABiES. 
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PURCHASEB. 

See  F&ATTD.       YXZTDOB  AKD  YlNDSB. 

REAL  PROPERTY. 
See  Pleading,  8.    Yenbok  jlnb  Vekdms. 

REOEIYERS. 

1.  Foreolosnre  of  Mortgage.    In  the  appointment  of  re- 

ceivers in  foreclosure  suits  very  much  is  left  to  the  discre- 
tion of  the  district  judge,  and  unless  it  is  made  to  appear 
that  this  discretion  has  been  exercised  unwisely,  and  to  the 
injury  of  the  party  complaining,  it  will  not  be  interfered 
with.     Jacobs  v.  Oibson 880 

2.  :    .    In  the  foreclosure  of  a  mortgage  the  plain- 


tiff is  entitled  to  the  appointment  of  a  receiver  to  take 
charge  of  the  property  and  collect  rents,  when  it  is  made  to 
appear  that  the  mortgaged  property  is  *'  probably  insuffi- 
cient to  discharge  the  mortgage  debf    Id 880 


In  such  cases  no  exception  is  made  in 


favor  of  the  executors  or  administrators  of  deceased  mort- 
gagors.    Id - 880 

REDEMPTION. 
See  Taxes,  18. 

RENT. 
See  Landlord  and  Tskaht. 

REPLEYIN. 

1.  Verdict  of  Jury.  In  replevin,  when  the  property  has 
been  delivered  to  the  plaintiff,  if  the  jury  find  for  the  de- 
fendant, they  must  also  find  whether  the  defendant  bad  the 
right  of  property,  or  the  right  of  possession  only,  at  the 
commencement  of  the  suit ;  if  they  find  either  in  his  favor, 
they  must  also  find  the  value  of  the  property,  or  the  value 
of  the  possession  of  the  same,  and  damages  for  withholding 
the  property.  If  the  verdict  is  silent  upon  these  points,  no 
judgment  can  be  rendered  for  any  amount  whatever. 
Search  v.  MiUer 26 
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2.  Instructions  to  Jury.  The  jury  should  be  informed  as 
to  which  party  is  in  possession  of  the  property  at  the  time 
of  the  trial ;  and  they  should  be  instructed  by  the  court  aa 
to  the  proper  mode  of  estimating  damages  in  each  particu- 
lar case.    Id 27 

8.  Principal  and  Surety.  Jvdqmbnt.  When,  on  appeal 
from  a  justice  of  the  peaoe  or  a  county  judge  to  the  district 
court,  judgment  is  rendered  against  the  appellant,  it  may 
also  be  rendered  against  the  surety  on  the  appeal  bond. 
But  this  rule  does  not  apply  to  an  ordinary  undertaking  in 
replevin.  The  third  head  note  of  Moore  v.  Kepner,  7  Neb., 
291  corrected.     Lininger  v.  Raymond 40 

i*  Informal  Verdict.  A  verdict  in  an  action  of  replevin 
ought,  either  in  general  or  specific  terms,  to  pass  upon  the 
question  of  unlawful  detention.  But  even  if  it  do  not,  in  a 
case  where  this  question  is  controlled  entirely  by  that  of 
ownership,  which  is  expressly  covered  by  the  findings,  the 
judgment  will  not  be  reversed  on  that  ground.  Eiseley  v. 
Malchow ...^ 174 

6.  Pleading:  bvidsncb.  In  an  action  of  replevin  a  general 
denial  puts  in  issue  every  material  allegation  of  the  peti- 
tion. And  under  it  the  defendant  may  give  evidence  of  any 
special  matter  which  -amounts  to  a  defense  to  the  plaintiflfs 
cause  of  action.     Richardson  v.  Steele 488 

8.  Dismissal.  In  an  action  of  replevin,  where  the  property 
has  been  replevied  and  delivered  to  the  plaintiff,  it  is  not 
error  for  the  court  to  refuse  to  allow  the  plaintiff,  after  the 
trial  has  commenced,  to  dismiss  the  case  without  prejudice 
to  a  future  action     AiUiman  v.  Reams 487 

See  Practicx,  18. 


RES  ADJUDICATA. 

Practice.  If  a  defendant  rely  upon  the  rule  of  res  a^judy^ 
eaia  as  a  defense,  he  should  bring  such  facts  into  the  record 
as  will  show  affirmatively  that  the  plaintiffs'  relation  to  the 
former  action  was  such  as  to  make  the  judgment  therein 
conclusive  of  the  matter  in  controversy.    Hartley  v.  Qregory  279 

See  Judicial  Sale,  2. 
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RESCISSION. 

1*  Warranty.  In  the  sale  of  a  "Werner  harvester"  the  war- 
THnty  was  in  substance  that  it  was  "equally  as  good"  as  the 
"Marsh  harvester,"  and  if  it  were  not,  the  purchaser 
"could  bring  it  backhand  get  his  money  back."  Held, 
That  in  order  to  rescind  the  sale,  it  was  not  sufficient  for 
the  purchaser  to  show  merely  that  he  "  wrote  '*  to  the  seller 
"that  it  had  proved  worthless,"  and  that  he  "tendered  the 
machine  subject  to  his  order,"  but  that  in  order  to  do  so  it 
was  necessary  for  him  to  establish  that  the  machine  was 
not  equal  in  its  execution  to  the  "Marsh  harvester,"  and 
that  he  had  returned  it  to. the  seller.     Edgerly  v.  Qartiner..,  180 

2.  Resoission  of  Oontraot.  Generally  a  contract  cannot  be 
rescinded  unless  by  consent  of  all  the  parties  to  it,  except  in 
cases  of  fraud.  And  a  declaration  by  one  party  that  he  re- 
scinds the  contract,  followed  by  a  refusal  on  his  part  further 
to  perform  it,  not  acquiesced  in  by  the  other  party,  does  not 
amount  to  a  rescission,  but  only  a  breach.  Nebraska  Ciiy  o. 
Qoi  Company.,,, 839 

REVENUE. 
See  Txxss. 


ROADS  AND  BRIDGES. 

Power  of  County  CommissionerB.  Oounty  commis- 
sioners can  only  locate  public  roads  and  erect  bridges  thereon 
in  the  manner  prescribed  by  law.  The  county  commissioners 
of  Otoe  county  made  a  contract  with  McCann  to  purchase  a 
private  bridge  over  the  Nemaha  river,  and  arbitrators  were 
selected  by  the  parties  to  appraise  the  same,  and  damages 
for  right  of  way  across  McCann 's  land.  Held,  that  the 
award  was  a  nullity.     McCann  v.  Oioe  County 884 


SALARY. 
See  Fbbs.     Ookbtitutional  Law,  6.    State  IlNiYXBsiTT. 

SALE. 

See  Evidence,  2.    Fraud.    Judicial  Sale.    Rescission.    Taxes. 

Vbndoe  and  Vendee.    Warbanty. 
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SCHOOL  FUND. 
See  License  Moneys. 

SCHOOLS. 

1.  School  District:  appointment  ov  teachsb:  tJNEXPiBKD 

TERM.  L.  was  appointed  director  of  a  school  district,  to 
hold  during  the  unexpired  tein^  of  S.  Held,  that  the  ap- 
pointment, if  legally  made,  entitled  him  to  hold  the  office 
during  the  whole  of  the  unexpired  term.  School  DUirici  v, 
Cowee : 68 

2.  :     .     Where  the  director  of  a  school  district  was 

appointed  to  fill  a  vacancy  in  November,  1876,  and  accepted 
the  office,  and  thereafter  performed  all  the  duties  pertaining 
to  the  same  until  April,  1877,  held^  in  an  action  on  a  con- 
tract with  a  qualified  teacher,  signed  by  him  as  director  in 
October,  1876,  that  the  court  will  not  enquire  into  the  strict 
legality  of  his  appointment.  He  being  a  de  facto  officer,  ^he 
district  is  bound  by  his  acts.    Id 68 

8.  School  Taxes.  Certain  school  taxes  *were  voted  by  school 
district  No.  6  of  Hamilton  county,  while  comprising  three 
townships  of  land.  Soon  after  said  taxes  were  voted,  and 
before  the  levy  of  the  same,  two  and  one-half  townships  of 
land  were  detached  from  said  district,  and  formed  into  school 
district  No.  9.  Held^  That  the  taxes  thus  voted  should  be 
levied  upon  district  No.  6  as  it  existed  at  the  time  of  the 
levy,  and  not  as  it  existed  at  the  time  they  were  voted. 
School  District  No.  9  v.  School  District  No.  6 881 

4.  :    ACTION.     Where  the  taxes  thus  voted  were  collected 

from  all  the  territory  comprising  district  No.  6  at  the  time 
the  vote  was  taken,  the  money  being  paid  to  No.  6,  heldj 
that  district  No.  9  could  maintain  an  action  for  the  amount 
collected  in  its  territory.  And  for  the  purpose  of  doing 
complete  justice  and  ending  the  litigation,  all  the  districts 
since  formed  in  the  original  territory  of  9  will  be  permitted 
to  join  as  plaintiffs  and  share  in  the  proceeds.    Id 882 

6.  School  Funds:  coxjnty  treasurer:  distribution. 
Under  the  law,  since  the  constitution  of  1876  took  effect, 
license  moneys  are  devoted  to  the  support  of  common  schools; 
and  it  is  the  duty  of  the  treasurer  of  each  county  to  take  all 
proper  measurers  to  secure  to  each  district  the  amount  to 
which  it  is  entitled.     But  the  county' is  in  no  way  answer- 
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able  for  the  acts  of  the  treasurer  in  respect  of  this  duty. 
School  Ditirict  No,  £  v.  Saline  County 408 

SERVICE. 
Bee  Pbagtiox,  18.    SummosBi  6. 

8EBVICB  BY  PUBLICATION. 

See  BiTOBOs. 

SET-OFF. 
See  Taxis. 

SHERIFF. 
Bee  CouKTT,  8.    Jitdigial  Sals,  &    Pkactigx.  68. 

SINKING  FUND. 
See  Taxes,  14,  16. 

SPECIFIC  PERFORMANCE. 

8p6Ciflo  Performance.  A  plaintiff  need  not  in  all  cases 
necessarily  perform  or  offer  to  perform  all  of  his  part  of  a 
contract  in  order  to  maintain  an  action  for  specific  perform- 
ance. So  heUi,  Where  defendant  had  entered  into  an  agree- 
ment for  the  sale  of  certain  real  property  to  the  plaintiff,  who 
paid  part  of  the  consideration,  gave  notes  for  the  balance, 
which  were  sold  and  endorsed  by  defendant  to  a  third  party, 
upon  payment  of  which  defendant  was  to  give  a  deed  for  the 
property,  and  before  maturity  of  the  note  judgments  were 
recovered  against  defendant,  which  were  in  form  a  lien 
upon  the  property,  the  contract  not  having  been  recorded, 
and  defendant,  after  maturity  of  notes,  conveying  the  prop- 
erty to  another.    Kellogg  v.  Lavender 418 

See  NoTiox.    Pxrvobmajtox. 

STATE  UNIVERSITY. 

1.  State  Treasurer.  In  the  case  made,  held^  that  in  the  exe- 
cution of  his  duties  under  the  provisions  of  the  act  of  June 
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28d,  187Q,  the  state  treasurer  acts  as  state  treasurer,  and  not 
as  treasurer  of  the  board  of  regents  of  the  state  university. 
SteUe^exreL  McLean,  v.  Liedtke 468 

2.  Salaries  of  Officers  and  Professors.  Under  the  appro- 
priation bill  of  1879)  heldf  that  the  salaries  of  the  officers  and 
professors  of  the  state  university  for  the  years  1879  and  1880 
are  payable  out  of  the  general  fund.    Id 468 

STATUTE  OF  FRAUDS. 
See  Frauds. 

STATUTE  OF  LIMITATIONS. 
See  LiMiTATiOK  or  Actions.    Plsadiitg,  6. 

STATUTES. 

!•  Constmotion.  Section  65  of  the  act.  concerning  counties, 
approved  March  1,  1879,  is  a  re-enactment  of  section  9  of 
the  act  concerning  counties  and  county  officers,  approved 
February  27,  1878,  Gen.  Stat. ,  288,  and  is  a  continuation  of 
that  act.     The  State  V.  McOoU 208 

2.  XSfTeot  of  Re-enactment.  In  such  case,  the  effect  of  the 
repeal  and  re-enactment  is  to  continue  the  uninterrupted 
operation  of  the  statute.  The  act  approved  March  1,  1879, 
did  not  therefore  vacate  the  office  of  county  commissioner. 
Id 208 

Z.  Speoial  Provisions  of  a  statute  in  regard  to  a  particular  sub- 
ject will  prevail  over  general  provisions  in  the  same  or  other 
statutes,  so  far  as  there  is  a  conflict.     Albertson  v.  The  State  480 


Where  there  is  an  irreconcilable  conflict  between  dif- 


ferent sections  or  parts  of  the  same  statute,  the  last  words 
stand,  and  those  in  conflict  therewith  are  repealed.    Id...,  480 

6.  Contracts.  The  act  to  prevent  the  fraudulent  transfer  of 
personal  property,  approved  February  19,  1877,  does  not  ap- 
ply to  contracts  entered  into  before  the  act  took  effect.  Blunk 
Brothers  v.  KeUey 441 

6.  Omissions.  In  the  case  made,  held,  that  this  court  cannot 
supply  a  positive  provision  of  law  wanting  in  an  enrolled 
act  approved  by  the  executive,  and  deposited  in  the  office  of 
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the  secretary  of  state,  even  if  it  appear  by  the  journals  that 
the  bill  containing  such  provision  passed  both  houses  of  the 
legislature,  and  that  such  provision  was  left  out  of  the  en- 
rolled bill  either  by  accident  or  design.  The  State^  ex.  rel, 
Marlay^  v.  Liedtke 462 

7.  Construction  of  Statutes.    When  there  is  no  ambiguity 

in  the  language  of  an  act  of  the  legislature,  nor  conflict  be- 
tween different  acts  on  the  same  subjects,  or  between  differ- 
ent provisions  or  sections  of  the  same  act,  this  court  will  not 
look  into  the  wisdom  or  policy  of  such  legislation  for  the 
purpose  of  giving  it  some  other  meaning  than  that  apparent, 
on  its  face.     The  State,  ex.  rel.  McLean,  v.  Liedtke 468 

8.  Aot  to  take  effect  upon  the  happening  of  a  fttture 

and  uncertain  event.  *'  The  event  or  change  of  circum- 
stances on  which  a  law  may  be  made  to  take  effect  must  be 
such  as,  in  the  judgment  of  the  legislature,  affects  the  ques-  ^ 
tion  of  the  expediency  of  the  law ;  an  event  on  which  the  ex- 
pediency of  the  law,  in  the  opinion  of  the  law-makers,  de- 
pends. On  this  question  of  expediency  the  legislature  must 
exercise  its  own  judgment  definitely  and  finally.  When  a 
law  is  made  to  take  effect  upon  the  happening  of  such  an 
event  the  legislature  in  effect  declares  the  law  inexpedient  if 

4 

the  event  should  not  happen,  but  expedient  if  it  should  hap- 
pen.'' Ruggles,  C.  J.,  in  Barto  v  HimrodfSN.  Y.,  489. 
Thie  Statej  ex,  reL  Pearman^  v,  Liedtke 490 


STATUTES  CITED  AND  CONSTRUED. 

BeYISBD  STATX7TSS,    1866. 

Decedents,  Sees.  814,  816,  p.  122.    Buelv.  Dickey 290 

Revenue,  Sec.  101,  p.  888.     AlberUon  v.  The  State 436,  487 

General  Statutes,  1878. 

Auditor  of  public  accounts,  pp.  1011,  1018.     Alberison  v.  The 

State 482 

Bonds — ofi3cial,  sec.  6,  p.  99.     Albtrtaon  v.  The  State 488 

Cities  of  second  class,  sees.  81,  82,  p.  142.     FiUtonv.  City  of  Lin- 
coln   860 

J  sec.  82,  p.  161,     Nebraska  City  v.  Qas  Com' 

pany 348,  849 

County  clerk,  sec.  88,  p.  238.     The  State  v.  Silver 88 

,  sec.  42,  p.  239.     Albertaon  v.  The  State 431 

County  commissioners,  sec.  9,  p.  238.     TAe  State  v.  McColt 204 
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,  sec.  16,  p.  286.      U.  P.  R,  R.  v.  Buffalo 


County 462 

,  sees.  24-27,  p.  286.     U,  P.  R.  R.  v.  Buffalo 


County 461 

County  courts,  sec.  2,  p.  268.     Blacov.  Holler 161 

,  sees.  8,  9,  p.  266.     Roggencamp  v.  Moore -  108 

,  sees.  2,  7,  8,  11,  pp.  268,  265.    Martin  v.  Orover,,.  264 

,  sec.  7,  p.  265.     Hansen  v.  Bergquist 278 

,  sec.  15,  p.  266.     Hansen  v.  Beigquiat 278 

, , .      Mapetriekv.  ^iamge 894 

Oounty  treasurer,  sec.  68,  p.  241.     The  State  v.  Thome 462 

Courts,  sec.  61,  p.  260.     McElvoy  v.  The  State 162 

,  sec.  18,  p.  266.     McElvoy  v.  The  State 162 

Decedents,  sees.  122,  224,  226,  272,  chap.  17.      Jonea  v.  Null 69 

,  sees.  814,  816,  chap.  17.     Buel  v.  Dickey 291 

,  sees.  164,  166,  p.  807.     Buel  v.  Dickey 292,  298 

Divorce,  sec.  10,  p.  846.     Atkins  v.  Atkins 198 

Fees,  sec.  87,  p.  886.      Oraham  v.  Kibble .' 184 

Frauds,  sees.  8,  5,  p.  892.      McCormiek  v.  Drummett 887 

,  sec.  9,  p.  898.      Eiseleyv.  MaUhow 180 

Interest  and  usury,  sec.  5,  p.  447.     Wortendyke  v.  Meehan 225 

,  , .      DeUv.  Oppenheimer *.  457 

Internal  i improvements,  p.  448.      The  State  v.  Thorns 461 

Judgment  on  appeal  bond,  sec.  87,  p.  257.    Liningery.  Raymond    47 
Land  commissioner,  p.  990.     The  State^  ex  rel.  Weston,  v.  lAcdtke  434 

Married  women,  p.  465.     May  v.  May 18,  22,  25 

Negotiable  instruments,  sees.  1,  8,  p.  426.     Qreen  v.  Raymond.,.  298 
Bevenue,  Sees.  6,  8,  24,  50,  69,   Chap.  66.      Lynam  v  Ander- 
son  378,  876,  877,  878. 

Revenue,  Sec.  82,  p.  909.    School  District  No.  9  v.  School  Distr^t 

No.  6 387 

Revenue,  Sec  47,  p.  916 ;  Sec.  77,  p.  925.     Albertson  v.  The  State  482 

,  Sec.  70,  p.  924.     McCannv.  Otoe  County 380 

,  Sec.  95,  p.  980.     Albertson  v.  The  State 485 

Schools,  Sec.  1,  p.  961.     School  District  No.  9  v.  School  District 

No.  6 886 

Schools,  Sees.  7,  8,  p.  962.      School  District  No.  9  v.  School  Dis- 
trict No.  6 888 

Schools,  Sees.  82,  84,  p.  966.      B.  j*  M.  R.  R.  Co.  v.  Saunders 

County 612 

,  Sec.  66,  p.  970.     School  District  No.  9  v.  School  District 

No.  6 836 

,  Sec.  72,  p.  974.     Herman  v.  City  of  Crete 358 


School   District  Bonds,  p.  888.     B.  j-  M.  R.  R.  Co.  v.  Saunders 

County 610 
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Laws,  1875. 

Bastardy,  p.  68.     Chttrell  v.  The  State 128 

Harried  Women,  p.  88.     May  v.  Mny 18 

Replevin,  p.  44.      WUev.  Frey 220 

School  District  Bonds,  p.  185.      B.  i^  M.  R.  R,  Co.  v.  Saunders 

Couniy 609 

Stay  of  Execution,  p.  60.     McCreat^  v.  Pratt 122 

University  Funds,  p.  164.     State,  ex.  rel.  McLean,  v.  Liedtke,.,,  470 

Lawb,  1877. 

Assignments,  p.  24.     Jjwinffer  v.  Raymond 42 

Bill  of  Sxceptions,  p.  11.     Dale  v.  Doddridge 142 

,  p.  12.     Schaffroneck  v.  Martin 89 

Pees  for  Tax  List,  p.  46.     The  State  v.  Silver 86,  88 

Fees  for  County  Officers,  p.  215.     The  State  v.  Silver 87 

Funding  Bonds,  p.  219.     U.  P.  R.  R.  Co,  v.  Buffalo  Chunty 458 

License  Moneys,  p.  171.'  Merman  v.  City  of  Crete 852 

Sinking  Fund,  p.  45.     U.  P.  R.  R.  Co.  v.  Buffalo  County 458 

Transfer  of  Personal  Property,  p.  170.    Blunk  «.  Kelley 44^ 

Laws,  1879. 

Appropriations,  p.  427.     The  State  v.  Liedtke 468 

,  p.  429.     The  StaU  v.  Liedtke 491 

,  p.  484.     The  State  V.  Liedtke 469 

County  Commissioners,  p.  870.     The  State  v.  MeOoU 208 

CiYiL  Code. 

Actions,  Sec.  29.     May  v.  May 25 

,  Sees.  29,  80.     Albertaon  v.  The  State 438,  436 

Action  to  Recover  Real  Property,  Sec.  626.    Dunn  v.  Remington    85 

Action  on  Replevin  Bond,  Sec.  196.     Lininyer  v.  Raymond 46 

Allegations  in  Pleadings,  Sec.  184.     Scofield  v.  State  National 

Bank 821 

Amendments,  Sec.  144.     Savings  Bank  v.  Shaffer 4 

Assignments,  Sec.  81.     Wortendykev.  Meehan..: 226 

AtUchment,  Sees.  198,  206,  211,  280,  253.     HUton  v.  Ross.... 409-411 

,  Sec.  200.     Marsh  v.  State,  100 ;    Olmstead  v.  Rivers  285 

,  Sec.  219.     Hilton  V.  Ross 408 

,  Sec.  (1019),  Gen.  SUt.,  715.     State  v.  Cunningham  148 

-^— , ,  , .     Hiliftn  V.  Ross 407 

Bonds,  Official,  Sec.  648.     Albertson  v.  The  State 434,  487 

Consolidation  of  Actions,  Sec.  150.     Beek  v.  Devereaux 112 

Costs,  Sec.  621.     Martin  v.  Orover 2«>4 

Foreclosure  of  Mortgage,  Sec.  848.     GHUetie  v.  Morrison 402 
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Forcible  Entry  and  Detainer,  Sections  1019,  1023.     Blaco  v. 

ffaller 150,  151 

Pbrcible  Entry  and  Detainer,  Sec.  1021.     Dale  v.  Doddridge.,..  144 

Fraud,  Sec.  237.     Or een  v.  Raymond 297 

Garnishment,  Sees.  939,  940.     Dolby  v.  Tingley 416 

Indorsement  on  Summons,  Sees.  64,  910.    Co-operative  Stove  Oo. 

V,  Qrimes 124 

Jurisdiction  of  Justice,  Sec.  905.     Blaco  v.  HaUer 152 

Jurors,  Sees.  658-660.     Clark  v.  Saline  County 521 

,  Sec  664.     McElvoy  v.  The  State 163 

Mandamus,  Sec.  646.     The  State  v.  OiUespie 606 

Married  Women,  Sec.  (31)  Gen.  Stat.,  528.     May  v.  May 25 

Parties,  Sec.  44.     Mowery  v.  Mast 447 

Proceedings  in  rem.f  Sec.  17.     Hurley  v.  Cox 232 

Receiver,  Sec.  266.     Jaeoba  v.  Qibeon 382 

Replevin,  Sec.  190.     Aultman  v.  Reams 488 

,  Sees.  190, 191,  1041,  and  Sec.  (1010)  Gten.  Stat.,  p.  718. 

Search  v  Miller ,29 

,  Sec.  (1010)  Gen.  Stat.,  p.  713.     Aultman  v.  Reams....  489 

,  Sec.  911.     Rogyencamp  v.  Moore 108 

Service  of  Summons,  Sec.  911.     Newlove  v.  Woodward 509 

Service  by  Publication,  Sees.  77-80.     Atkins  v.  Atkins 198,  199 

Set-off,  Sec.  104.     Nebraska  City  v.  Oas  Company 845 

Statutes  of  Limitation,  Sees.  11,  20.     Edgertonv.  Wachter 500 

Suit  in  Partnership  Name,  Sec.  24.     Smith  v.  Qregg 216 

Trial  of  Right  of  Property,  Sees.  996-998.     The  State  v.  Gillespie  506 

Undertaking  in  Injunction,  Sec.  255.     Smith  v.  Gregg 215 

Verification,  Sec.  118.     Newlove  v.  Woodward 505 

Witness,  Sec.  329.     Gillette  v.  Morrison 401 

Cbimikal  Cods,  1873. 

Grand  Jury,  Sec.  405.     McElvoy  v.  The  State 164 

Indictment,  Sec.  412.     Fisk  v.  The  State 64 

Liquor  Selling,  Sees.  576,  578,  579.     Roose  v.  Perkins 308,  309 

,  Sec.  581.     Brown  v.  The  State 189 

STAT    OP   EXECUTION. 
See  Appeal,  1. 


SUMMONS. 

1.  OfHoer's  Return.  Where  the  return  of  service  of  sum- 
mons of  an  officer  fails  to  show  in  what  county  it  was 
served,  it  will  be  presumed  that  the  officer  summoned  the 
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party  in  tlie  county  for  which  he  was  elected.     Oilbert  9, 
Brown , ^ 9q 

2  Indorsement  of  Amount  Claimed.    In  all  civil  actions 

for  the  recovery  of  money  only,  whether  commenced  in  the 
district,  county,  or  justice  courts,  the  amount  for  which 
judfl^ment  will  he  talcen,  if  the  defendant  fail  to  appear,  is 
required  to  be  endorsed  on  the  summons.  Oy-operative 
Sta^e  Company  V,  Orime* 128 

•  ' .     Where  such  indorsement  is  made  a 

defendant  has  the  right  to  rely  upon  it  as  fixing  a  limit 
beyond  which  the  court  cannot  go  in  rendering  judgment, 
in  case  he  chose  to  make  no  appearance  in  the  action ;  and 
it  is  error  to  exceed  it.     Id 128 

^  • .    When  the  action  is  not  for  recovery 

of  mone>-  only,  no  indorsement  is  required.  Roggeneamp 
V,  Moore IO5 

6.  Mere  Irregularities  in  summons,  without  prejudice, 
are  not  grounds  for  revei^sing  a  judgment.    Id 105 

6.  Seryioe:  bstubk.  When  the  return  to  a  summons 
stated  that  it  was  served  upon  the  defendant  **  by  reading 
to  him  a  true  and  certified  copy  of  the  same,  with  all  the 
indorsements  thereon,"  heldf  insufficient  to  give  the  court 
jurisdiction,  as  the  statute  requires  the  service  to  be  made 
by  delivering  a  copy  of  the  summons  with  the  indorsement 
thereon  to  the  defendant,  or  leaving  the  same  at  his  usual 
place  of  residence.     Newlove  v.  Woodward 602 

See  DiTOBOB.    Fbaoticb,  16.    PaiiCricx  ixr  Oouvtt  Coubt,  1, 2,  7. 


SURKTT. 

See  Pbinoipal  aitd  Subxtt. 

TAXES. 

1.  Action  Against  County.  Where  certain  certificates  of 
illegal  tax  sales  were  surrendered  to  the  county  commis- 
sioners, the  illegality  of  the  sales  being  admitted,  but  the 
particular  causes  not  being  shown,  field,  that  the  purchaser 
could  recover  from  the  county  the  amount  actually  paid  by 
him  upon  said  certificates,  with  12  per  cent  interest  Me- 
Cannv,  Otoe  County 824 
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2.  Assessment.  Without  an  assessment  of  his  property  the 
public  have  no  valid  claim  upon  an  individual  for  taxes. 
Nebraska  City  v.  0(u  Company 389 

8.  Taxes :  skt-off.  In  an  action  against  a  city  to  recover 
for  gaslight  furnished  it  under  a  special  contract)  delin- 
quent taxes  due  to  the  city  from  the  plaintiff  are  not  a 
proper  subject  of  set-off  under  the  law  respecting  the  col- 
lection of  taxes,  as  it  stood  prior  to  the  act  of  March  1st, 
1879,  providing  a  system  of  revenue.     Id 


889 


4. 


Whether,  as  part  of  the  consideration  for  supplying 


gaslight  to  a  city,  an  agreement  1^  exempt  from  taxes 
property  of  the  gas  company  employed  in  the  manufacture 
of  gas  is  valid. — Qucsre.     Id 889 

6*  Listing  Property.  Lands  and  lots  are  required  to  be 
listed  for  taxation  in  the  name  of  the  owner  or  person 
liable  to  pay  the  tax  ;  but  the  tax  being  a  lien  upon  the 
land,  a  failure  to  do  so  will  not  render  the  tax  void.  Lynam 
V,  Anderson 867 

6.  Assessment:     description.    Where  a  block  was  num- 

bered '^  31  "  in  Ashland,  and  it  appeared  that  a  block  in  an 
addition  to  the  town  was  numbered  '^81/'  Held,  no  uncer- 
tainty  of  description ;  the  block  in  the  addition  being  des- 
ignated by  the  name  of  the  addition.     Id 867 

7.  Oath  of  Assessor.     A  substantial  compliance  with  the 

law  requiring  the  assessor  to  take  and  subscribe  an  oath, 
to  be  attached  to  the  assessment  roll,  is  jurisdictional,  and 
the  county  commissioners  have  no  authority  to  levy  a 
tax  without  such  oath  having  been  made  and  filed.  Morrill 
V.  Taylor^  6  Neb.,  246,  adhered  to.     Id 


867 


8. 


.  The  object  of  the  oath  is :  firat^  a  means  of  identi- 
fying the  assessment  roll ;  second^  as  evidence  that  the  as- 
sessor has  faithfully  and  efSciently  performed  his  duty  and 
to  prevent  favoritism  and  partiality.     [Per  Maxwbll,  Ch. 

J.]    Id ; 


867 


9. 


The  failure  of  the  assessor  to  require  those  listing 


property  to  swear  to  the  lists  is  a  mere  irregularity,  and 
does  not  render  the  assessment  void.  It  is  his  duty,  how- 
ever, to  require  such  oath,  and  it  should  be  administered  to 
every  one  listing  property.    Id 867 

10.  List  of  Tax-payer.    The  list  of  property  furnished  by  a 
tax-payer  is  not  conclusive  upon  the  assessor.     If  he  has 
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evidence  sufficient  of  the  existence  of  other  property  he 
may,  upon  notice,  add  it  to  the  list.  Jones  v.  CofitmiBsUmf 
era,  6  Neb.,  561,  adhered  to.     Id 867 

11.  Collection.  Under  Sec.  60  of  the  Bevenue  law,  Gen. 
Stat.,  916,  it  is  the  duty  of  the  county  treasurer  to  collect 
the  amount  due  for  taxes  upon  real  estate  f^om  the  penon 
to  whom  the  same  was  assessed,  if  sufficient  personal  prop- 
erty can  be  found  in  the'county.    Id 367 

12.  ABSeasment:  bedbmptiok.  Where  an  assessor  entered 
certain  real  estate  as  **  unknown,''  the  same  being  improved 
and  occupied  at  the  time  of  the  assessment,  and  no  effort 
having  been  made  apparently  to  ascertain  the  name  of  the 
owner,  he  having  an  abundance  of  personal  property  in  the 
county  to  pay  the  taxes,  Held,  that  the  owner  was  entitled 
to  redeem  from  a  tax  sale  upon  payment  of  the  amount  of 
the  taxes  and  12  per  cent  interest    Id 867 

18.  Tax  Sale:  ridshptioit.  B.  filed  a  petition  in  the  dis- 
trict court  to  have  certain  taxes  declared  null  and  void, 
which  were  held  valid.  Held,  that  to  avoid  a  multiplicity 
of  suits  he  would  be  permitted  to  redeem  upon  payment  of 
the  taxes  with  12  per  cent  interest  and  costs;  or,  in  case  of 
bis  failure  to  do  so  for  thirty  days,  that  the  premises  be 
sold  to  satisfy  the  amount.     Id 868 

14.  Sinking  Fund:  levy  of  taxes.  The  county  commis- 
sioners of  B.  county,  after  the  exhaustion  of  the  levy  in  the 
years  1876  and  1877,  allowed  claims  against  the  county  to 
the  amount  of  $22,000  and  issued  certificates  of  indebtedness 
therefor,  and  levied  a  sinking  fund  tax  of  five  mills  on  the 
dollar  valuation  for  their  payment.  Held,  that  the  tax  was 
illegal  and  void.     U.  P.  R.  R,  v.  Buffalo  County. 449 

15.  :     .    A  **  sinking  fund  tax  "  is  a  tax  raised  to 

be  applied  to  the  payment  of  the  interest  and  principal  of  a 
public  loan,  and  it  cannot  under  the  statute  be  levied  for  the 
payment  of  floating  indebtedness.     Id 449 

16.  Land  Road  Taxes  legally  levied  but  not  collected  before 
the  constitution  of  1875  took  effect,  are  valid.     B.  ^  M. 

R,  R,  V.  Sounders  County 507 

17.  School  Distriot  Bond  Tax.  In  1875  the  county  com- 
missioners of  S.  county  levied  taxes,  of  their  own  motion, 
under  authority  conferred  by  act  of  1875  [Laws  1875,  p.  186], 
Held,  that  said  taxes  were  illegal  and  void.     Id 507 

See  Pleadinq,  10.    Schools,  8. 
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TAX  DEEDS. 
See  Plsadikg,  10. 

TENANT. 
See  Landlord  and  Tenant. 

TERMS  OP  COURT. 

See  CouBTS. 

TITLE. 
See  FoBCiBLX  Bntby  and  Detaineb.    Landlobd  and  Tenant. 

TRIAL  OF  THE  RIGHT  OF  PROPERTY. 

See  Attachment,  11. 

UNDERTAKING. 
See  Attachment. 

UNITED  STATES. 
See  BouNDABiES. 

UNIVERSITY. 
See  State  Uniyebsitt. 

USURY. 

!•  Usury.  A.  being  the  owner  of  an  undivided  half  of  certain 
premises,  conveyed  his  interest  to  F.  for  the  agreed  price  of 
f  859,  for  which  F.  gave  his  note  secured  by  mortgage  on  the 
land.  In  anticipation  of  this  trade  A.  arranged  with  the 
plaintiff  to  sell  him  the  note  and  security  for  $275  cash  in 
hand.  To  save  the  trouble  of  transferring  the  note  and  se- 
curity, A.  requested  F.  to  make  them  directly  to  the  plain- 
tiff, which  was  done.  In  an  action  against  F.  to  foreclose 
the  mortgage,  ?ieldf  that  the  transaction  was  not  usurious, 
the  evidence  showing  it  to  have  been  a  bona  fide  purchase 
of  security,  and  not  a  contrivance  by  the  plaintiff  to  evade 
the  usury  laws.     Armstrong  v.  Freeman 11 

41 
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2.  Transfer  to  Bona  Fide  Purohaaer.  Where  a  promis- 
sory note  secured  by  mortgage  based  in  part  on  a  usurious 
consideration  is  transferred  before  maturity  to  a  6ona  fidt 
purchaser  for  value,  without  notice,  he  takes  it  Aree  from  the 
defense  of  usury.     Wortendyke  v,  Meehan 221 

8.  :  STIDENCK.  Where  usury  in  the  original  transac- 
tion is  proved,  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  he  is  a  6ona  fide  purchaser  for  value,  and  with- 
out notice.    Id, 221 


In  such  case  it  is  not  sufficient  for  the 


plaintiff  to  show  the  payment  of  value,  he  must  also  show 
that  he  purchased  in  good  faith.  A  statement  by  him  that 
he  did  not  know  or  have  reason  to  believe  that  there  would 
be  a  contest  over  it,  is  not  sufficient  to  show  good  faith.    Id,  221 

h*  Uanry.  Where  the  oi^ginal  contract  of  loan  is  hona  fidsy 
and  wholly  free  f^om  the  taint  of  usury,  it  will  not  be  in- 
validated by  a  subsequent  agreement  to  pay  interest  at  an 
usurious  rate  after  the  debt  has  matured.  DeU  «.  OppenKeh- 
met iM 

VENDOR  AND  VENDKB. 

Warranty  Deed:  waitxb.  In  the  case  made,  held,  that 
while  the  vendee  had  the  right  to  refuse  to  accept  a  deed  of 
general  warranty  of  the  land  until  the  incumbrances  (which 
were  known  to  him)  were  first  paid  off,  yet  that,  by  aooep^ 
ing  such  deed  without  the  incumbrances  being  paid,  he 
waived  that  right,  and  could  not,  in  an  action  brought  by 
the  vendor  for  the  balance  of  the  purchase  money,  set-off 
the  amount  of  such  incumbrances  without  first  paying  them 
off.    Findleif  V.  Somer 687 

VERDICT. 

8ee  Pkactiox,  9,  6&    Rxplbyik,  1,  4.    PaAorioji  a  Crixivax 

Oabss,  2. 

VERIFICATION. 
Bee  Pbxotzob,  68. 

WAIVER. 
See  Babtardt,  1.    Lakslord  and  Txhaht.    Pkacticx  nr  Cam- 

INAL  CA8X8,  8.      VkKDOB  AUD  VjUTSXX. 
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WARRANTY. 

Warranty :  rkscission  op  sale.  In  the  sale  of  a  "  Werner 
harvester  "  the  warranty  was  in  substance  that  it  was 
"  equally  as  good  "  as  the  "  Marsh  harvester,"  and  if  it  were 
not,  the  purchaser  '^  could  bring  it  back,  and  get  his  money 
back."  Held^  that  in  order  to  rescind  the  sale  it  was  not  suf- 
ficient for  the  purchaser  to  show  merely  that  he  "  wrote  "  to 
the  seller  *'  that  it  had  proved  worthless,"  and  that  he  ''  ten- 
dered the  machine  subject  to  his  order,"  but  that  in  order 
to  do  so  it  was  necessary  for  him  to  establish  that  the  ma- 
chine was  not  equal  in  its  execution  to  the  '*  Marsh  harvea- 
ter,"  and  that  he  had  returned  it  to  the  seller.  Edgerlyv. 
Gardner IHO 

See  Ykndor  and  Yekdsx. 

WARRANTS. 
See  NsooTiABLi  Instrumknts,  14. 

WITNESSES. 

Evidenoe:  witvxss  impeached.  Where  a  party  a  wean 
falsely  to  a  fact  in  respect  of  which  he  cannot  be  presumed 
liable  to  mistake,  oourts  are  bound  to  apply  the  maxim  faU 
9US  in  unoy  falsus  in  omnibus^  and  to  give  no  credit  to  any 
alleged  fact  depending  upon  his  statement  alone.  This  rule 
applied.     DeU  v,  Oppenheimer 46A 

See  Eyidskox. 
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